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UNIFORM COMMERCIAL CODE STIUDY COMMITTEE

House Copcurrent Resolution 72, introduced during the
First Session of the Sixty~-fifth General Assembly, requested that
the Iowa Legislative Council establish a study of the 1972 0ffictal
Apendments to the Uniform Commercial (ode, including those 1966
Official Amendments which were republished in 1972, as well as the
1965 Iowa nonuniform variaticns from the Official Text of the
Uniform Commercial Code. The Legislative Council created a seven-
member Study Committee and appointed the following legislative
members:

Representative David M. Stanley, Chairman
Senator Earl M. Willits, Vice Chairman
Senator E. Kevin Kelly

Semator Ralph W, Porter

Representative William R. Ferguson
Representative Ailvin V., Miller
Representative Stephen J. Rapp

Under the Legislative Council's nonlegislative member
policy, Professor Richard F. Dole, Jr.,, of the University oI Iowa
College of Law of Iowa City, and Mr., Edgar H. Hansell, Attorney, of
Des Moines, were approved as noniegislative members of the Study
Committee, and student assistance under the supervision of
Professor Dole also was approved. Universirty of Iowa law students
william Kovacs and Peter Toft rendered valuable assistance to the
Study Coomittee pursuant to this authorizatioa.

Representative David M. Stanley was designated Tempcrary
Chairz=an by the Legislative Council and was eiected Chairman bv the
Study Committee, Senator Zarl M. Willits was elected Vice Chair-
man. The Study Conmmittee also voted to invite interested citizens
and offictals to atrend its meerings as informal consultants to the
Committee. The individuals who accepted this invitation te¢ par-~
ticipate in the deiiperations of the Comnittee included:

Mr. John McCabe, Legislative Director, Naticonal Conference of
Commissioners on Uniform State Laws
Mr. Glenn Clark, Iowa Superintendent of Securities
Mr. Gifford Strand, U.C.C. Division, Office of the Iowa Sec-
retary of State
Ms., Ramona Williams, Black Hawk County Recorder
My, Allen Buchanan, Iowa Land Title Association
Mr, John Burrows, Iowa Trust Association
Mr. Weadell Gibson, Iowa Bankers Association
Mr. Al Jordan, Iowa Credit Unica League
r. Gary Plank, Iowa Credif Union League
r. Melvin Struthers, Mor-America Corporation
Mg, Betty Talkington, lowa Consumers League
r. Ed Tesdell, iowa Savings and Loan Association
8, Jeanne Tester, Iowa Consumers League
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At 1ts first meeting, the Study Committee endorsed the
goal of fostering simplicity and clarity in the law, and adopted a
rebuttable presumption in favor of conforming the Iowa Unifeorm
Commercial Code to the 1972 0fficial Text and Comments of the
Uniform Commercial Code (U.C.C.)}. The Committee also noted that
both wuniform 1972 section 9-203(4) and present Iowa Code section
554.9203(2) 1invite the General Assembly to subordinate the general
U.C.C. Article 9 rules pertaining to security interests in perscnal
property and fixtures to specialized consumer protection
legislation. Thus, if the General Assembly should enact consumer
protection legislation which restricts the rights of Article 9
secured parties, as the proposed Uniform Consumer Credit Code does,
the General Assembly should correlate this consumer protection
legislation with both the ©present text of Article 9 and the
revisions in Article 9 proposed by the U.C.C. Study Comnmittee,
However, the 1966 and 1972 U.C.C. Amendments d¢ not deal
whatsoever with the legal rate of interest and there was perceived
to be no inconsistency or general overlap between the subject
matter of the U.C.C., Study and the subject matter of the Regulation
of Consumer Credit Charges Study which would preclude either Study
Committee from completing a fruitful, independent evaluation of 1its
topic or which would preclude the General Assembly from enacting
the recommendations of either or both Study Committees.

On the basis of six day-long meetings, the E©.C.C. Study
Committee finds that:

1. lowa 1s one of 49 states which has adopted the 1962
Official Text and Comments of the Uniform Commercial
Code, a comprehensive statute containing nine substantive
articles which egtablish guidelines for most kinds of
private coammercial transactions,

2. The 1962 0fficial Text of the Uniform Commercial Code was
drafted and promulgated by the ©National Conference of
Commissioners on Uniform State Laws following years of
study and evaluation, and enacted by the Iowa General
Assembly in 1965,

3. In 1972, following evaluation of 10 years of experience
under the 1962 0fficial Text, the Uniform Commissioners
promulgated the 1972 0fficial Amendments to the Uniform
Commercial Code, which include several Official Amend-
ments initially approved in 1966,

4, In the first year since their promulgetion, the 1972
Official Amendments have been enacted 4in at least
Arkansas, Illinoils, Nevada, North Dakota, Oregon, Texas,
and Virginia, and seem likely to be adopted throughout
the country in the foreseeable future.
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3. in its 1965 enactment of the 1962 0fficial Text of the
Uniform Commercial Code the General Assenmbly adopted the
policy of establishing a law of commercial transactions
which was as simple, clear, and modern as possible, Iowa
Code section 554.1102(2)(a); in order te achieve this
goal 1t is necessary and desirable for the General
Assembly to enact the 1966 and 1972 0Official Amendments
to the Uniform Commercizl Code, and to delete those 1965
lowa nonuniform variations from the 1962 Official Text
which do not constitute clear improvements in the Unifcrm
Text,

On the basis of a line-by-line evaluation of the 1966 and
1972 Official Amendments and the 1965 lowa nonuniform amendments to
the U.C.C., the U.C.C. Study Committee recommends that:

1, The 1966 and 1972 0fficial Amendments to the U.C.C.
should be adopted in toto.

2, The 1965 Iowa nonuniform amendments should be delected,
with occasional exceptions noted expressly in the bill
proposed by the Study Committee.

3. Technical amendments should be made to such non-t.C.C.

statutes as the certificate of title law in order tec con-
form those statutes to the lowa UC.C.C.

Discussion

Illustrative of the desirability of the 1966 and 1972
Official Amendments are the 1972 section 9-313 fixture priority
rules and the 1972 section 8-102(3) Azendment dealing with
securities depositories,

A fixture is personal property that nas been sc affixed
to real estate that property interests can exist in the personezl
property under real estate law as well as under gpersonal properctcy
law. In Ottumwa Woolen Mill Co. v. Hawlev, 44 Towa 537 (1876), zh
lowa Supreme Court adopted the so-called Teaff v. Hewitt tests for
the identification of fixures:

Ao

The three recuisttes laid down in itne case c¢f Tea’’ v.
Fewitt, as constituting o fixture, <t is said, must all
comzine, The first, veing prysieal atiachmeni, gll the cases
hold is a very uncertain and unsatisfactory eriterion, ard 1in
our opinion the only wvalue to be atltacned to it i3, in
determining the intentiorn of the cwner o the freerold in
making the annexation. If it be so affized that {ts remcval
would materially injure the building, this <8 evidence 2of an

nti to make it a permarent anrexgtion.
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The second requisite, being app
purpose to whiek that part of ¥

i
Ff the realty with which it
connected i1& appropriated, is irn this case fully met b
use of this machinery in a woolen mill, and withcut which the

mill itself would be useless.

icatiorn to the uge o
£

The third regquisite, being the <iIntentiorn of the party
making the annexation to make a permanent aecession tc the
freerhold, is tc our minde ‘the contrcliling consideraricn 1in
determining the whole question. (44 Iowa at &%)

Although it i3 often doubtful whether particular personal
property is a fixture, there 1is clear lowa authority indicating
that a home furnace usually i1s, e.g., Des Moines Improvement Co. v,
Holland Furnace Co., 204 Iowa 274 (1927), and a home furnace
example will be used to illustrate 1972 section 9-313"s resolution
of policy issues pertaining to fixtures.

First, 1972 section 9-313 refers to a state's non-U,C.C,
law for the definition of "fixture", 1972 section 9-313(1)(a). The
Ottumwa Woolen Mill <«test therefore will continue to be dispositive
with respect to the applicability of 1972 section 9-313 in Iowa.
However, a debtor's signing a U.C.C. "fixture filing" authorized by
1972 section 9-313(1)(b) will be evidence of the debter's intent
that particular personal property is to become a fixture, and the
Ottumwa Woolen Mill test makes the intention of the debtor (i.e.,
the intention of the party making the annexation of personal prop~
erty to land) the primary criterion of the existence of a fixture.

Second, an important facet of 1972 section 9-313 gives
the holder of a perfected Article 9 security interest rights in a
fixture superior to those of the holder of a prior real estate
mortgage on the land to which the fixture has been affixed,
provided that: {l) the Article 9 security interest is a purchase
money security interest; (2) the gecured pParty acquires an interest
in the ©personal property before 1t becomes a fixture; (3) an
Article 9 fixture filing is made within 10 days after the personal
property 1s affixed to the land; and (4) the debtor is either in
possession of the real estate to which the personal property is
affixed or a record owner of that real estate, 1972 gection 9-
313(4)(a). Restated in terms of home furmnaces, in order for a
vendor or & lender to have superior rights in a furnace vis-a-vis
the holder of a prior real estate mortgage on the home in which the
furnace has been installed:

I The furnace financer must have wmade a purchase money
loan,

2, The debtor must have agreed te creation of a security
interest prior to the installation of the furnace,
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3. The furnace firancer nust have wmade a fixture 1filing
within 10 days subsequent to the installatien of the
furnace,
4, The debtcr must have been either a record owner o¢f the

real estate on which the furnace was instalied or in
actual pcssession of that real estate,

Scme real estate firancers object toe  this gquali
purchase money priority on the ground that i1t could subiect them
the removal of <furnaces in Articie 9 foreclosure proceedings
resulting depreciaticen of their real estate security. These real
estate financers prefer the present Iowa nonuniform variation frem
the 1962 O0fficial Text which provides: "Nothing din thi chapter
governs the priority between a securitvy interest in goods which are
or are to become fixtures and the clajims of any person whe has an
intaerest 1in the real estate.” JIowa Code section 554,9313, The
effect of this 1965 Iowa nonuniform amendment is te give prior real
estate mwmortgagees superior r1ights with respect to all furnaces
winich subsequently are installed on mortgaged real estate, whether
©or not a prior real estate mortgagee finances the acquisition of a
furnace, Moreover, in instances in which a prior real estate
aortgagee 1is not willing to finance the purcnhase of a new furnace,
this Iowa nonuniform amendment reduces the willingness of other
iencders and furnace vendors to make a purchase money advance that
will be subject to the rvights of a prior real estate mortgagee who
was unwilling to engage in purchase money financing.

The Studyv Committee has concluded that, on balance, real
estate nortgagees will be helped rather thanm hurt v 1972 section
9-313(4)(a) and that, in any event, real estate mcrrgagees nave
ample means to protact themselves against disadvantagesus
consegquences, The value of real estate securitvy is enhanced dv tne
replacement of an old furnace with a new furnace no matter whc
finances the home izmprovement. Morecver, i a real estace
mortgagee wishes tc prevent another Irom gaining purchase acnev
rights in a new fuzrnace under 1972 section §-31

estate mortgagee <c¢en finance <the acquisiticn of rhe new furnace
iltselrl, The real estare mortgagee also can make it a default of
the real &estate wmortgage for the debtor to grant a section §9-
313(4)(a) priority in a new furnace to another, and can take out
insurance against any ultimate failure of the real astate securicty
to satisfy the gsecured debdt. The Study Coamifttee councurs in
Official Comment 8 to 1972 section 9-~313, which states:
Feal estate lending 8 typically lcng-zerm, axd 18
usually done zy ingtitutiongl investicrs urnc can afford to tane
& Lonmg view c¢f the matter natrer than coneenirating on fae
resuits ¢f any particuicr z2ase. It i3 aprarent thai tre riule
unicn zermiié and éncouragesd rurchkaze mensy Iizture fingneinz,
“iaten in gonsraet s typi2ally srort-serm, will resulli In ing
modernizaticn and imrrovement of recl gatate rather zhan in




Uniform Commercial Code Study Committee
Final Report

Page 6
it8 deterioration and will on balance benefit long-term real
estate lenders, Because of tre short-term character of the
chattel-finaneing, it will rarely produce any conflict in fact
witth the real estate lender. The contrary rule would chtll
the aquailability of short-term credit for modernization of
real estate by installation ¢f new fixtures and in trne long

run could nct help real estate lenders.

Significantly, only one of the forty-nine states which
have enacted the 1962 0fficial Text has joined Iowa in rejecting
1962 section 9-313, and all seven states which have enacted the
1972 0fficial Amendments have adopted 1972 section 9-313 without
material change.

The 1972 section $8-102(3) Amendment pertaining to
securities depositories has been adopted by some 30 states,
including California, 1Illinois, and New York,. This Official
Amendment permits banks and insurance companies as well as national
stock exchanges to own s8tock 1in the clearing corporations
authorized to operate securities depositories by present Iowa Code
section 554,8320. After securities have been deposited with a
clearing <corporation further transfers of the deposited shares can
be made through entries on the books of the <clearing <corporation,
and the expense, delay, and theft-potential of physical transfer of
securities thereafter eliminated, Federally regulated clearing
corporations presently exist in at least California, Illinois, and
New York, and the U.C.C., Study Committee believes that Iowa
financial institutions should not be denied the privilege of

utilizing these securities depositories. The Study Committee
recommends a package of amendments which:{l) adopt 1972 section 8-
102(3), 1in order to remove any doubt that Towa financial

institutions <¢an wutilize the services of the existing clearing
corporations that allow banks and insurance companies to be
stockholders; and (2) effectively 1limit this authorization to
federally regulated clearing corporations in order to ensure that
maximum precautions will be taken with respect to the deposited
securities, This same concern underlies the 1972 Official
Amendnment to section 8-102(3) itself, Banks and insurance
companies, which throughout the <c¢ountry hold 1large amounts of
securities as fiduclaries, understandably are reluctant to deposit
securities with a clearing corporation in the absence of =&
meaningful opportunity to ensure that the business policies adopted
by the clearing corporation adequately will protect the interests
of fiduclary depositors,

Illustrative of the general undesirability of the 1965
Iowa nonuniform wvariations 18 a series of nonuniform amendments
pertaining to "feeder cattle"., Iowa Code sections 554.1201(37),
554,2403(2), 554.9102(2), and 554.9307(1) <contain nonuniform
provisionsg which have the effect of declaring every bailment of
cattle to be an Article 9 security interest that must be perfected
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by the execution of an Article § security agreement and the I[iling
of an Article 9 financing statement. In adopting these nonunifcra
amendments the Iowa General Assembly apparently believed that it
was enhancing the rights of & cattle owner who arranges for a
baiiee to feed his cattle., However, these nonuniform amendments
require every baillor of cattle tc execute an Article 9 security
agreement and to file arn Article 9 financing statement, If these
Article 9 formalities are not cdserved, and the Study Committee
suspects that they frequently are not, a baillor of feeder cattie is
slaced ia a worse position than he o,herw‘se would have Tbeenx in,
For exauple, in the absence ci the ronuniform amendments a hHailor

of feeder <cattle who neither nas executed an Article 9 security
agreement nor filed an Arzicle 9 firaancing statement can rTeclainx
the bailed cattle or their proceeds from the bailee's trustee in
banxruptey, Cattle Owners Ccrp, v. Arkin, 252 F. Supp. 34 (5.D.
iowa 19686). However, under the existing Iowa nonuniform "ifeecer
cattle" amendments, a bailor of feeder «cattle who neither has
executed an Article 9 security agreement nor filed an Article 9
financing statement iloses his property rights to a bailee's trustee
in bankruptcy, See 1Iowa Code section 354.9301(1)(b) and (3).
Moreover, in the absence of the noauniform "feeder cattle
amendments, a bailor cf cattle who neither has executed an Article
9 security agreement nor filed an Article 9 financing statement nas
superior rights to a perscn to whom the bailee wrongfully grantsg a
perfected Article 9 security interest in the bailed cattle, sece

Unicn Stock-Yards & Transitc Cc. v, Western lLand & Cattle Co., 59
Fed. 49 (7th C4ir. 1892). On the other hand, wunder the Iowa
donuniform "feeder catrle”" amendments, a bailor of cattle who

neither has executed an Article 9 security agreement nor £iled an
Article 9 financing statement lcses his property rights to a person
to whcm a bailee wrongfully grants a perfected Article 9 securizy
interest in the bailed cattle. See Iowa Code section 554.9312(3).

Because those Sailors of IZeeder cattlie who wish to secure
a bailee's obligations under Article 9 are free to <o sc under :the
uniform text, the Study Committee concludes chat the 1365
nonuniform '"feeder cattle"” amencments needliessly jeopardize :the
rights of owners of «cacttle who are unfamiliar izn ne
technicalities o©f Article 9 security agreemencs and financing
statements. These nonuniform amendments, ike wmost oI the 1§52
iowa nonuniform amendments, should be repealied.

This 1is rot to sav that tne Study CommitZee recommends a
slavish deference o uniformitv. Among the 1965 Iowa nonunicrm
variations which shouid be retained are:

I. The omission of the four-vear statute of limitations Ifor
breaches of «ccntracts zIor the sale of goods, Iowa Code
section 554.2725; Compare 1972 secticon 2~725,

2. The nonuniform requirement that Iowa banks give notice o&
the reason for dishonor r nonpayRent yhenever tray
revoke provisional payment of a demand itexm, Iowa Ccde
section 354,4301(1)(b); Compare 1972 section 4-30:(1)(d).
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Ingsofar as the statute of limitations is <c¢oncerned, the Sctudy
Committee Dbelieves that the lowa ten-year statute of limitations
for breaches of written contracts and the lowa five-year statute of
limitations for breaches o¢f oral contracts, lowa Code section
614,1(4) and (5), confer more adequate rights upon our citizens
than the uniform four-year statute of limitations. With respect to
the revocatlion of provisional payment of demand items by banks, the
Committee believes that a person who deposits a check for
collection and has the check returned unpaid is entitled to be told
the reason for nonpayment, A "no account" reason, for instance,
may warrant contacting the county attorney; whereas an "XSF" reason
may lead to the check's being deposited for collection a second
time.

Finally, the Study Committee has proposed a limited
number of new nonuniform amendments which, in the Committee's
cpinion, improve the  wuniform texrt, For example, the Committee
recommends a nonuniform amendment which makes clear that consistent
Official Comments are guides to legislative intent in interpreting
the Official Text, The Committee also recommends transfer to the
state level of U.C.C, filings with respect to farm-related
collateral that does not involve fixtures. The rige of the farm
corporation plus the increasing size of individual farms <can make
it difficult ¢to pinpoint the county within which local filing
presently must take place with respect to farm-related <collateral.
Filing at the state level removes the need tc ascertain the
location of a farm corporation and the sometimes severe financial
penalties for good faith misfiling in the wrong local coffice. It
also removes the present compulsion to file in all of the

conceivably pertinent local offices in order to play safe.
Notwithstanding the desirability of thig change in the place of
filing, the Committee proposes careful and deliberate

implementation, The Study Committee bill delays a state filing
requirement with respect to farm-related collateral until January
1, 1976, and provides for the prior implementation of streamlined
administrative procedures in order to guarantee the ready
accessibility of information <concerning all filings in the
Secretary of State's office.

In addition to the foregoing, the Study Committee maxes
the following observations:

l. Present Lowa Code section 554.2502(1) states in part "is
insolvent at the time of receipt of the first installment
on their oprice or becomes 1insolvent within ten davs
thereafter", The Committee recommends deletion of this
1965 nonuniform variation and enactment of the comparable
uniform text, which provides "becomes insolvent within
ten days after receipt of the first installment on thelir
price", in the conviction that the wuniform text
encompasses pre-existing insclvency that c¢ontinues into
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the 10-day period after a selier has received the first
installment on the price of contract goods.

A 1962 nonuniform variation in Iowa Code section
554.4102(2) omits "in the case of tion or non-action DY
or at a branch o©r separate of a bank, its
liability is governed by the law the p.ace where
branch ©oxr separate c¢IZiice is iccated”. A similar
nonuniform variation In lowa Cede section 5545,4106 omi
"oranch or". These 1965 nonunifcrm amendments have bpeen
justified on the ground that fcwa does not permit Dbrarnch
banxing. However, the omitted uniform text deals with
choice of law and time computation and can aid in the
resolution of disputes involving banks located in cther
jurisdictions which do permit branch panking. in
proposing enactmeat of Che omitted uniform text the
Committee specifically observes that the uniform text
does not authorize branch banking in iowa and should not
be interpreted to CO SO.

To the extent that the lowa Supreme Court decision of
Lisbon Bank & Trust Co. v. Murray, 206 N.W.2d 96 (1973),
was influenced bv the statement in Comment 3 to 1962 sec-
tion 9-306 that "a ciaim to proceeds in a filed financing
statement wmight be considered as impliedly authecrizing
sale or other disposition oI the collateral’ free cf a
security interest, the Comnittee notes that the 1972
Official Amendments to Article 9 do away wizh th

necessity of claiming proceeds in a filed €inancing
statement and that Coaoment 3 tg 1972 section 9-3006 states
in part: "The zight to sroceeds, either under the rules
of this section or under specific mention thereof ian a
gecurity agreement or financing statemeant does not 11
{tself constitute an authorization ci sale"

-

It would be desirable
tre Commissiconers o
a comprehensive s8gtat
would facilitate the a
well as other Iowa st
common law which However, the
Committee conciudes time~consuming
for it to undertake in idd 1:5 *ev‘ew of Qast and
proposed amendmeats ! n les of
the U.C.C.

Assembly to <o what
act do and develop
"iixcure" :
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Whenmever Article 9 foreclcsure DY sale proceedings are
instituted with respect To <onsSumeT gocds csllateral, the
Committee has been urged that Th nolders of junior
Article § security interests snould oe ent itled to notice
as of right. However, neither the 1662 nor the 1972
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Official Text reguires this notice and the tenor of the
1972 o0fficial Amendments is to minimize procedural
technicalities in the hope of maximizing the proceeds of

foreclosure sale, For similar reasons, the Study
Committee rejects this proposed nonuniform amendment.




