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Qrigin and Purpose of Study

On June 5, 1961, the Legislative Research Comnittee
requested the Legislative Research Buveau to '"study the procedures
used for putting administrative rules into effect in lIowa and in
other states.” The request asked for information specifically on:

"1, Review of rthe present method of screening and
publishing departmental rules in Iowa.

2. Possible ways of implementing in the next legis-
lative session the provisions of Senate File 503
(See Appendix I) passed by the Fifty-ninth Iowa
General! Assempbly (Sections 17A.2 and l74.3,

Code 1962).

3. Methods used in other states to screen depart-
mental rules before they are put into effect,
especially by legislative agencies.

4, Methods used zc publish departmental rules in
other srtates.”

Pursuant to Chapter 63, Acts of the Fifty-eighth General
Assembly, (Secticn 2,55, Ccde 1962), this Committee was establish-

ed to assist rthe Research Bureau in the Study,

Information Considered

Prior to the official formulation of the Committee,

Committee members individually studied:

1 The Model State Administrative Procedure Act
of the National Conference of Commissioners on
Uniform State Laws, both the original Acr and

the 1961 revision of the act,

2. The Alaska Administrative Procedure Act.

3. An article by David W. Howe, '"Legislative
Review of Administrative Rules,'"™ Current
Trends in State Legislation (1955-1956),
University of Michigan, Legislative Research
Center.

4. A report prepared by the Legislative Reseavch
Bureau on legislative review in other states.

lThe Honorable W, C. Stuart, State Senator, was a member and served
as chairman of the original Study Committee. The Commitree has
been composed of the present membership since Senator Stuart's
resignation from the JIowa Senate,




Meetings

The Administrative Rules Legislative Advisory Committee
met at the State House, Des Moines on:

August 17, 1961
December 1, 1961
March 16, 1962

May &, 1962

July 20, 1962
September 28, 1962

Study Procedure

At the August 17 meeting, the Committee formulated
poelicies by which the Study should be governed, The following
propositions were put forth in the order they were to be studied:

1. Even though rules and regulations will be reviewed
by the Legislature, such rules should still be re-
viewed by the Attorney General prior to promulga-
tion. (This procedure had been stricter in the
enactment of Senate File 503.)

2. The Jowa Statute should be made explicit on the
point that legislative review of rules and regula-
tions dees not prohibit the judiciary from review-
ing such rules and regulations upon grounds other
than constitutionality.

3. Senate File 503 might be implemented by having all
the departments submit rules and regulations to
the Legislative Research Committee who would in
turn send rules to the appropriate standing com-
mittee chairmen of the House and Senate for review,

At the August meeting, the Committee directed that all
members of the Fifty-ninth Iowa General Assembly be contacted by
letter asking for any opinions or suggestions as to how Senate
File 503 might be implemented. A copy of this letter mailed to
legislators appears as Appendix I of this Report, In response
to this letter, the Committee received written suggestions from
four legislators, A fifth legislator appeared before the Com-
mittee at the second Committee meeting. Letters from legislators

contained the following suggestions:




1. Rules should be referred to proper general
committees of the General Assembly for
evaluation; i.e., Tax Commission rules
should be referred to the Tax Revision

Committee.
A member of the judiciary committees should

be assigned to each general committee to
assist in the review of vrules.

2. Entering the field of reviewing administrative
rules is not a proper function of the Legis-
lature.

3. It is a legislative responsibility to review

administrative rules whether rules are subject
to review by the courts or not,.

4, The Governor and Atrorney General should be
given more power in review of administrative
rules,

At the Pecember 1 meeting, the Honorable Eugene M. Hill
attended and submitted a statement. Senator Hill recommended that
the Legislature establish an interim committee to review adminis-
trative rules promulgated between sessions. The committee would
report upon the acceptability of rhe rules to the General Assembly
at the next session. The procedure would be similar to provisions

for legislative review in Michigan and Wisconsin,

Heaxrings

It was brought out by Committee members and persons
appearing before the Committee that the Legislature has always
had the authority te¢ change administrative rules by enacting a
statute and perhaps the provisions of Senate File 503 were not
necessary. However, a majority of the Committee members feel
that administrative rules should in some manner be brought to
the attention of the Legislature at the time of promulgation.

Committee members agreed that care should be taken so
that referral of administrative rules to the Legislature does not
give the rules the status of legal enactments. Rules might then
be interpreted as subject teo court review only on questions of

constitutionality.




At the December 1, 1961 meeting, the possibility of

requiring a public hearing before an agency could adopt a rule
was considered. As provided in the Model Act, a notice of such
hearing would be sent to all interested parties. Lt was suggested
that notice could also be sent to legislators so that the hearings
could serve as a form of legislative review.

At the March 16, 1962 meeting, Mr. John Creger, Assistant

Attorney General (representing Attorney General Evan Hultman) and

Mr. Wayne Faupel, Deputy Code Editor, presented testimony before
the Committee on the following questions:

1. How adequate was Chapter 17A, Code 1958, before
the passage of S. F. 5037

2., What were the procedures, in regard to your
office, involved in promulgating rules under
Chapter 174 prior to the amendment?

3. Were there problems involved in the promul-
gation of rules prior to the amendment of
Chapter 17A7

4. Do you foresee any problems in implementing
Chapter 17A as amended by S. F. 5037

5. Do you have any suggestions concerning how
Chapter 174 as amended should be changed in
order to improve rule promulgation procedures?

6. In your opinion, do rules reviewed by the
General Assembly take on the status of law so
that such rules can be reviewed by the courts
only on the grounds of constitutionality?

7. In your opinion, what are the most satisfactory
and effective procedures of promulgating admin-
istrative xules?

Mr. Faupel suggested that the Code Editor should have
the power to change the numbering and edit the Iowa Departmental
Rules in the same manner as he may edit the Code,. Both Mr. Creger,
and Mr. Faupel felt that uniformity in the form in which rules
were adopted and published was of paramount importance, Mr., Creger
told Committee members that he believed rthat most agencies presently
were referring rules to an Assistant Attorney General for review be-
fore adopting a rule even though the referral provision had been

deleted from the Code.




At a subsequent meeting,it was pointed out to the
Committee by Mr. Faupel that there were a number of agencies who
had statutory provisions for promulgation and publication of rules
which were in conflict with the provisions of Chapter 174A.

Members of the Committee at that meeting agreed that
administrative rules should be approved by the Assistant Attorney
General assigned to each agency as to form and legality before
promulgation. The Committee passed a resolutionm to that effect
and transmitted a letter, a copy of which appears as Appendix Il

of this report, to Attorney General Hultman.

Conclusions and Findings

After considerable study and deliberation, members of the

Administrative RulesStudy Committee find:

1. The present method of screening administrative
rules as set out in Chapter 17A, Code 1962, is
inadequate.

2. The provisions of Chapter 1l7A of the Code should
be implemented by enactment of a new Administrative
Procedure Act which would:

a. Retain the substance of Sections 4
through 10 of Chapter 174 of the Code.

b. Provide for a uniform style and form
in which administrative rules should
be promulgated and published.

c. Provide that rules be submitted by
the agencies to the Attorney General's
office as to form and legality before
filing with the Secretary of State
and the Legislative Research Committee.

d, Provide that copies of all rules and
regulations preomulgated by various
agencies be submitted to the Legislative
Research Committee at the time they are
submitted to the Secretary of State for
filing. The Legislative Research Com-
mittee should at the beginning of the
legislative session next following the
filing of the rules, refer copies of the
rules to the Speaker of the House and
President of the Senate who should in
turn refer them to the appropriate com-
mittees of the General Assembly.




Provide by statute that review of rules
by the General Assembly shall not be
construed as enactment into law or
affect the right of judicial review.

Sections of rhe Code relating to promulgation and
publication of rules which conflict with the pro-
visions of Chapter 17A should be specifically
repealed or amended so they are in unison with
Chapter 1l7/A,

The costs of publication and printing of administractive

rules was not a matter thoroughly studied by this Committee,

Recominendation

The Committee, after discussion, and deliberation has

approved a bpill which it is believed will make Chaptexr 17A more

effective and workable. A copy of the bill appears as Appeadix
III of this Report. Committee members feel that the present
Svcrion 174.2 of the Code is vague and may prove to be unworkable,
The Committee therefore recommends this dpill be given priority by

the 60th General Assembly for immediate consideration and passage,

Respectfully submiccted,
Representative John L, Mowry, Chairman
Senator Melvin H. Wolf, Vice Chairman
Sc¢nator Irving D. Long Senator D. €. Nelan
Senator John A, Walker Representafrfive John L. Duify

Representative L. D. Carstensen




APPENDIX 1

September 11, 1961

TO: MEMBERS OF THE 59TH GENERAL ASSEMBLY

In June of this year, members of the Legislative Research
Committee directed the Legislative Research Bureau to conduct a -
study of procedures used in promulgating administcrative rules in
Iowa and other states. The Research Committee was particularly
interested in information concerning the following:

the present method of screening  and publxshlng
departmental rules in Iowa; :

possible ways of implementing the provisions of
- Senate File 503, 59th General Assembly (a copy
of Senate F1le 503 is enclosed), -

methods used to screen departmental rules by
legislative agencxes in other states prlor to
adoptlon

methods used to publish departmental rules in
other states,

“At the request of the Research Committee, a legislative
committee has been appointed to assist the Research Bureau in this
study, Legislators from the 1961 Senate and House Judiciary I
Standing Committees have been designated to serve on the Study
Commirtee. - In addition to myself, Committee membership is compris-
ed of Senators D. C. Nolan and Melvin H. Wolf and Representatives
Lawrence D. Carstensen, Jchn L. Duffy and John L. Mowry. Senator
John A, Walker is the Legislative Research Committee's represanta-
tive and the seventh member of the Study Committee.

Members of the Study Committee held theixr first meeting
on August 17, 1961, for the purpose of officially organizing and
deciding how to proceed with the Study. In discussing the present
method of promulgating administrative rules and procedures in
Iova and cf implementing Senate File 503, questions arose concern-

ing the following:

What procedure should be emploved by lowa leglslators
in reviewing administrative rules7

Will legislative review of administrative rules be 30
time consuming thar legislators will not be able te do
an adequate job of evaluaring all new rules promulgated
during legislative interims?
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Is there a possibility that a statute such as
Senate File 503 is unconstitutional in that it ,
exceeds the separation of powers principle?

Is there a possibility that rules and regulations
reviewed by the General Assembly will assume the
status of legislarive enactments so that such
rules and regulations can be reviewed by the
courts only on the grounds of constitutionality?

Since there was some uncertainty concerning the answers
to the above questions, Committee members felt as though members
of the General Assembly other than those serving on the Study
Committee should be contacted in order to obtain opinions con-
cerning methods of promulgating administrative rules and regula-
tions and suggestions as to how Senate File 503 should be
implemented at the next session of the General Assembly. Any
legislator having recommendations concerning the preceding, is
asked to either present such comments at the next Study Committee
meeting which will be December 1, 1961, or submit such information
in writing to the Committee, All correspondence should be address-
ed to me at the following address: Iowa Legislative Research
Bureau, State House, Des Moines 19, Iowa.

It is hoped that you will be able to assist us in
deciding how to carry on this Study, Any opinions or suggestions
concerning promulgation and review of administrative rules and
regulations will be greatly appreciated by Committee members.

In order to keep you informed on this Study, progress of the
Study will be published periodically in the Newsletter which is
to be distributed by the Legislative Research Bureau.

Sincerely,

W. C. STUART, Chairman
Administrative Rules Study Committee

enclosure
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A BILL FOR

"Act relating to the rules and feguiations{promﬁlgated by cthe

various state agencies.
It Enacted bykthe Geﬁeral-ASsembly of the State cof Iowa:

Section 1. Section sevéntégh A pbiﬂf'two tl?A.Zj}'Code 1958,

hereby repealed and the following enacted in lieu thereof:

"Whenever in the statutes any administrative agency is
empowered to make rules and regulations such rules and regu-
lations or amendments thereto hereinafter promulgated shall
be operative but such rules and regulations shall be reported
to rthe general assembly within thirty days after the commence-
ment of a regular sessicn and shall become the permanent rules
and regulations of such agency July 4th following the ad-
journment of such session with such changes, 1f any, as may
have been enacted at such session. All rules and regulations
must be indexed at the time of promulgation to th2 line,
sentence, section or paragraph of the law which contains
legislative intenf expressed ih the rule and regulation.
Nothing contained herein shall adversely affect the sub-
stantative vrights of any persons arxising out of any rule

regulation promulgated by any such agency."
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Sec. 2. Section seventeen A point three (17A4.3), Code 1958,

is hereby repealed and the following enacted in lieu thereof:

"All rules and regulations adopted, as provided In section

seventeen A point two (17A4.2), shall be filed in the office
of the secretary of state, who shall endorse thereon the date
of filing and deposit and index the same in the files of his
office. Such rules and regulations shall have no force and

effect until so filed and indexed."
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April 10; 1962

The Honcoratle Evan L. Hultman
Attorney General of Iowa
State House

Des Moines 19, Iowa -

Dear Mr. Hultman:

On February 21, 1962, you or a member of your staff
was asked to meet on March 16 with members of the legislative
committee studying administrative rule making procedures. The
purpose of the meeting was to obtain your opinions in regard to
problems your office encounters in the rule making process.
Committee members were especially interested in comments you
might have in regard to the feasibility of Senate File 503 which
was. adopted by members of the 59th Jowa General Assembly.
Mr.-John Creger, Assistant Attorney General, met with committee
members on your behalf.

One of the main items of discussion at the March 16
meeting was the subject of the attorney general being removed
from Chapter 174, "Administrative Rules and Regulations," Code of
Iowa 1958, by the adoption of Senate File 503. It was the belief
of the Committee members present that Iowa legislators did not
intentionally mean to remove the attorney general from approving
or disapproving the form and legality of administrative rules
and regulations. Even though Section 2 of Chapter 174, Code of
Iowa 1958, was deleted in the process of adopting Senate File 503,
it was srared by commitree members who were involved in the
drafring of the bill that it was their intent that the attorney
general would still be involved in the rule making process even
though he was not specifically designated to do so in the Code.

Mr, Creger informed us that an assistant attoxynaey
general is assigned to each state .agency. It was his belief that
since the adoption of Senate File 503, agencies for the most part
have continued to submit, before publishing, proposed rules and
regulations to the assigned assistant attorney general for in-
formal approval of form and legality. Myr. Creger stated that
although he believed most state agencies follow this procedure,
he was not sure if every agency submits rules to a representative
of the Attorney General's office prior to publishing.
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Since it is agreed among members of the Administrative
Rules Study Committee that rules and regulations should not be
published without previous scrutiny of form and legality by the
Attorney General's office, we wish to inform you that the legis-
lative Research Bureau has been instructed to draft a proposal
whiech will require administrative 'rules be submitted...to the
attorney general's office for approval as to form and legality
before they are filed with the secretary of state..." The pro-
posed draft is to be considered at the next committee meeting
which is tentatively being planned for the first week in May.

Thank you for your cooperation in working with the
Legislative Study Committee, We will appreciate your informing
us should you have further suggestions in regard to the problem
with which we are concerned.

Sincerely,

/s/ John Mowry
JOHN MOWRY, Chairman
Administrative Rules
Study Committee
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A BILL. FOR

An Act relating to rules of administrative agencies,

Be It Enacted by the Genéral Assaﬁbly of the State of Towa:

Chapter seventeeﬁ A (174), Coée_l§62, is hereby repealed and
sections one (1)¢thrbugh éigﬁt (8) pf ;his‘Aét are enact;d in
lieu thereof: |

Section“l; As gééd in_thig;A;t;

1; "Administraﬁive Ageﬁc§" p; hégenqy" méans any state board,
commission; bureau, &iv;sion, officer} or department which has
statewide fufisdiction, except those in the leéislative or
judicial departments,

" includes individuals, associations, partnerships,

2. "PersQn’
and corporations.

3. ‘"Rule“ meané any rule, regulation, order, or standard, of
general application or the amendmen;, supplemept? or revision of
any rule, regﬁlgtion, ordgr, or standard of genera} epplication,
and rules of administracive procedure issued by any agency under
éuchority of law.

"Rule” does_not inc1ude rqlgs_or:regulatioﬁs_relating,solely
to the intexrnal operation of ;he agency nor rules adopted re-
lating to the management, discipline or release of any person

committed to any state institution, nor rules of an agency which

may be necessary during emergencies such as floods, epidemics,

invasion, or other disasters,
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4. "Temporary rule'" means a rule which has a duration of neo
longer than six months.

Sec, 2, Any agency empowered by law to make rules shall sub-
mit a copy of each proposed rule, in the style and form pre-
scribed by the code editor, to the attorney general who shall
within twenty (20) days after receiving such copy give to the
agency in writing his opinion on the form and legality of the
proposed rule.

If the attorney general fails to render an opinion within
twenty (20) days, the agency may proceed as if ;n cpinion had
been given by attaching to the copy a statement of the date on
which the proposed rule was submitted to the attorney general for
his opinion.

Sec., 3. Three (3) copies of all rules proposed, each with a
copy of the attorney general's opinion or statement as required
by section two (2) of this Act attached thereto, shall be filed
with the secretary of state. Temporary rules s8hall in addition
to filing with the secretary of state be published in a newspaper
of general state circulation or a newspaper having circulation in
the territory affected. No¢ rule shall become effective.until
thirty (30) days after such filing unless a later date is speci-
fied in the rule. The secretary of state shall endorse upon the
coples of rules 3¢ filed the date of filing and deposit and index
one copy 1in the files of his office, transmit one (1) copy to the
code editor, and transmit one (1) copy to the legislative

research committee.
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Sec. 4. All rules hereafter filed as provided in section
three (3) of this Act shall be referred by the legislative
research committee to the speaker of the house and the president
of the senate of the next regular session of the general assembly
who shall refer rules to the appropriate committees of the
general assembly.

Nothing contained herein shall adversely affect the substan-
tive rights of any person arising out of any rule adopted by any
agency, including the right to review by the courts. Reporting
of rules to the general assembly or inaction by the general
assembly on rules reported shall not be construed as approval or
enactment of the rules by the general assembly.

Se¢. 5. Each agency shall within ten (10) days of filing with
the secretary of state, mail a copy of each rule filed to the
office of the clerk of the supreme court, to the office of the
clerk of each district court, and to any person requesting same,

Sec. 6., Any group of twenty (20) or more persons substan-
tially interested or affected in their person or property by a
rule adopted by an agency may petition for a reconsideration of
such rule cor for an amendment or modification thereof by filing
two (2) coples of a petition with the attormney general. Such
petition shall set forth a clear, concise description of the
facts and the grounds upon which such action is socught. Upon
filing of -such petition, the attorney general shall forthwith
transmit one (1) copy of the petirion to the agency which shall

grant to the petitioners a public hearing within sixty (60} days.
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The agency shall give the petitioners twenty (20) days notice
by certified mail of the time and pla;é of such.heagiﬁg.

Sec. 7. Each agency promulgating professionél aﬁd regulatory
examining and licensing rules and regulations of liﬁited applica-
tion shall cause the same to be published in paﬁphlet form,

Sec. 8. Nothing in this chapter shall be construed as giving
any additional power to any agency to make rules.

Sec. 9. Section fourteen point three (14.3), Code 1962, 1is
hereby amended by adding the following subsection:

"Prescribe a uni{iform stylg in which administrativerrules shall
be prepared, and a standard form to be used in filing rules pur-
suant to chapter seventeen A (17A) of the Code. Such form shall
contain a provisicn for a reference to be made:by the agency for
each rule proposed by it to the line, sentence, section or para-
graph of the statute which the rule is intendeé to implement."

Sec. 10, Section fourteen point thirteen (14.13), Code 1962,
is hereby amended by inserting in line two (2) after the word
'""Code'" the words '"or the Iowa departmental rules'.

Sec. 11. Chapter fourteen (14), Code 1962, is hereby amended
by adding the following section:

"The volume of rules and regulations published by the code
editor shall be sold and distributed by the superintendent of
printing in the same manner as Codes and session laws."

Sec. 12. Secrion eighty-nine pcint four (89.4), Code 1962,

"

is hereby amended by striking from line eight (8) the words "and

regulations’.
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Sec. 13. Section ninety-six point eleven (96.11), Code 1962,
is hereby amended as follows:

1. Amend subsection one (1) by striking from lines ten (10),
eleven (11) and twelve (12) the words ''publication in the manner,
not inconsistent with the provisions ¢of this chapter, which the
commission shall prescribe'" and inserting inm lieu thereof
"compliance with chapter seventeen A (17A) of the Code'.

2, Amend subsection two (2) as follows:

a, By striking from lines five (5), six (6), seven (7) and
efght (8) the words '"General rules shall become effective ten (10)
days after filing with the secretary of state and publication in
one or more newspapers of general circulation in this stacte."

b, By striking from lines thirteen (13), fourteen (14), and
fifteen (15) the words "and shall become effective in the
manner and at the time prescribed by the commission".

Sec. 14, Section one hundred point one (100.1), subsection
five (5), Code 1962, is hereby amended by striking from lines
seven (7) and eight (8) the words "and approval thereof by the
attorney general".

Sec. 15. Section one hundred seven point twenty-five
(167.25), Code 1962, is hereby amended by striking all after the
word ''concerned” in line three (3)‘and inserting in lieu thereof
a period.

Sec. 16. Section one hundred thirty-five point eleven
(135.11), subsection eight (8), Code 1962, is hereby anmended by

striking all afrer the period (.) in line five (5).




Appendix II1I - page 6

Sec. 17. Sections one hundred thirty-five point thirty
(135.30) and one.hundred thirty-five point thirty-one (135.31),
Code 1962, are hereby repealed; - |

Sec. 18. Sections one hundred fifty—niﬁe pointrseven (159.7)
and one hundred fif:y-nine point eight (159.8), Code 1962, are
hereby repealed. '

Sec. 19, Sectioﬁ oneﬁhundfed‘sixty-three point six (163.6),
Code 1962,715 hereby refealed. |

Sec. 20. Secrion onelhﬁndred Qeventy point thirty-eight
(170.38), Code 1962, is hereby amended by ;triking frqm lines
seven (7) and eight (8) the words "and approval thereof by the
attorney general'.

Sec. 21, Section two hundred three A poinr fifteen (203A.13),
subsection three_(S), Code 1962, is hereby amended by striking
all afrer the period (.} in line =s.x (6},

Sec. 22, Section three hundred twenty-twe point thirrceen
(322.13), Code 1962, is hereby amended by striking from lines
thirteen (13) and fourteen (1l4) thz words ", and published in an
Iowa newspaper having a general circulation in this state',

Sec. 237 Section three hundred twenty-eight point twelve
(328.,12), subsection three (3), Code 1962, {s hereby amended by
strikingj;he last sentence.

Sec. éé. Section four hundred thirty-four point eleven
(&34.11}; Code 1962, is hereby amended by striking all after the
word ''requirements'" in line ten (10), and inserting in lieu

thereof ""in the manner prescribed by chapter seventeen & (17A)

of the Code."
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Sec. 25, Section four hundred thirty-eight point ten
(438.10), Code 1962, is hereby amended b? striking all after the
word "requirements" in line ten (10) and inserting in lieu
therecf "in the manner prescribed by chapter seventeen A (174) of
the Code."

Sec. 26. The code editor may notify any agency whose rules
are not In the proper style and form as prescribed by him. Six
(6) months after an agency receives such notification, the rules
of that agency shall be of no further force and effect unless
redrafted in the prescribed style and form and filed with the
secretary of state ana the code editor.

Sec, 27. This Act, being deemed of immediate importance,
shall take effect and be in force from and after its publication

in the » @ newspaper published in

Iowa, and in the , a newspaper published in

, lowa.

EXPLANATION

The purpose of this bill is to make uniform the manner in

which administrative rules are adopted, reviewed, published and

distributed,




