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S.F. 375 H.F. 

1 Section 1. Section 455B.l03, Code 2005, is amended by 

2 adding the following new subsection: 

3 NEW SUBSECTION. 7. At the discretion of the director, 

4 enter into environmental covenants in accordance with chapter 

5 (~5L and accept, maintain, or transfer such other real 

6 property interests as shall be appropriate for the protection 

7 of human health and safety or the environment. 

8 Sec. 2. Section 455B.474, subsection 1, paragraph f, 

9 subparagraph (4), subparagraph subdivision (f), Code 2005, is 

10 amended to read as follows: 

11 (f) Other relevant site specific factors such as the 

12 feasibility of available technologies, existing background 

13 contaminant levels, current and planned future uses, 

14 ecological, aesthetic, and other relevant criteria, and the 

15 applicability and availability of engineering and 

16 institutional controls, including an environmental covenant as 

17 established by chapter 455L. 

18 Sec. 3. Section 455H.l03, Code 2005, is amended by adding 

19 the following new subsection: 

20 NEW SUBSECTION. 7A. "Environmental covenant" means a 

21 servitude arising under an environmental response project that 

22 imposes activity and use limitations as defined in section 

23 455L.2. 

24 Sec. 4. Section 455H.206, subsections 2, 3, 4, 5, and 6, 

25 Code 2005, are amended to read as follows: 

26 2. An institutional or technological control includes any 

27 of the 

28 a. 

29 b. 

30 c. 

31 manner 

following: 

A state or federal law or regulation. 

An ordinance of any political subdivision of the state. 

A contractual obligation recorded and executed in a 

satisfying chapter 558. 

A control which the participant can demonstrate reduces 

33 or manages the risk from a release through the period 

32 d. 

34 necessary to comply with the applicable standards. 

35 e. An environmental protection easement filed prior to the 
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effective date of this Act. 

f. An environmental covenant created in accordance with 

chapter 455L. 
3. If the department's determination of compliance with 

applicable standards pursuant to subchapter 3 is conditioned 

on a restriction in the use of any real estate in the affected 

area, the participant must utilize an institutional control. 

If the restriction in use is to limit the use to 

nonresidential use, the participant must use an environmental 

proteet±oft-e8semeftt covenant as the institutional control. 

Environmental preteet±oft-e8semeftts covenants may also be used 

to implement other institutional or technological controls. 

An environmental preteet±oft-e8semeftt-mtlst-be-gr8ftted-by-tne 
£ee-t±t~e-owfters-o£-tne-re~eV8ftt-re8~-est8te.--~ne-p8rt±e±p8ftt 

sn8~~-£tlrft±sn-to-tne-dep8rtmeftt-8bstr8ets-o£-t±t~e-8ftd-otner 

doetlmeftts-stl££±e±eftt-to-eft8b~e-tne-dep8rtmeftt-to-determ±fte 

tn8t-tne-e8semeftts-w±~~-be-eft£oree8b~e.--Aft-eftv±roftmeftt8~ 

proteet±oft-e8semeftt-sn8~~-be-±ft-8-£orm-prov±ded-by-rtl~e-o£-tne 

dep8rtmeftt.--Aft-eftv±roftmeftt8~-preteet±oft-e8semeftt-mtlst-prov±de 

8~~-o£-tne-£o~~ow±ftg~ 

B•--~ne-eBsemeftt-ft8mes-tne-st8te7-8et±ftg-tnrotlgn-tne 

dep8rtmeftt7-8s-gr8fttee. 

b.--~ne-e8semeftt-±deftt±£±es-tne-8et±v±ty-e±tner-be±ftg 

restr±eted-or-reqtl±red-tnrotlgn-tne-±ftst±ttlt±Oft8~-or 

26 

27 
28 

29 

25 teenfto~eg±eB~-eofttre~. 

e.--~ne-e8semeftt-rtlfts-w±tn-tne-~8ftd7-b±ftd±ftg-tne-owfter-e£ 

tne-~8ftd-8ftd-tne-owfteris-stleeessers-8ftd-8ss±gfts• 

d.--~ne-e8semeftt-sn8~~-±fte~tlde-8ft-8ekftow~edgmeftt-by-tne 

d±reeter-o£-8eeept8ftee-e£-tne-e8semeftt-by-tne-dep8rtmeftt• 

30 

31 

32 

33 

e.--~ne-e8semeftt-±s-£±~ed-±ft-tne-o££±ee-e£-tne-reeorder-e£ 

tne-eotlftty-±ft-wn±en-tne-re8~-est8te-±s-~oe8ted-8ftd-±ft-8ftY 

eefttr8~-reg±stry-wn±en-m8y-be-ere8ted-by-tne-d±reetor covenant 

must comply with the requirements of chapter 455L. 

34 4. If the use of an institutional or technological control 

35 is confirmed in a no further action letter issued pursuant to 
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1 section 455H.301, the institutional or technological control 

2 may be enforced in district court by the department, a 

3 political subdivision of this state, the participant, or any 

4 successor in interest to the participant. Afi-efiv±roftmefi~a% 

5 pro~ee~±oft-easemeft~-grafi~ea-pHrstlafi~-~e-sHbsee~±eft-3-sfia%%-be 

6 efi£ereeab%e-±ft-perpe~tl±~y-fte~w±~fis~afta±ftg-see~±ofts-6%4.24 

7 ~firotlgfi-6%4.38.--A£~er-~fie-reeora±ftg-e£-~fie-easemeft~7-eaefi 

8 ±fts~rHmeft~-~rafis£err±ftg-aft-±fi~eres~-±ft-~fie-area-a££ee~ea-by 

9 ~he-easemeft~-sfia%%-±fte%Hae-a-spee±£±e-re£ereftee-~e-~he 

10 reeorded-easemefi~.--~£-a-~rafis£er-±fis~rtlmeft~-£a±%s-~e-±fte%Hde 

11 a-spee±£±e-re£erefiee-~e-~he-reeorded-easemefi~,-~he-~rafis£erer 

12 may-%ese-afty-o£-~fie-befte£±~s-prov±aed-by-~fi±s-efiap~er. 

13 5. An institutional or technological control, except for 

14 an environmental pro~ee~±oft-easemeft~ covenant, may be removed, 

15 discontinued, modified, or terminated by the participant or a 

16 successor in interest to the participant upon a demonstration 

17 that the control no longer is required to assure compliance 

18 with the applicable standard. Upon review and approval by the 

19 department, the department shall issue an amendment to its no 

20 further action letter approving the removal, discontinuance, 

21 modification, or termination of an institutional or 

22 technological control which is no longer needed. 

23 6. An environmental pre~ee~±eft-easemeft~-grafi~ea covenant 

24 created pursuant to subsection 3 may be reieased terminated or 

25 amended only by-a-reiease-or-ameftdmeft~-o£-~fie-easemeft~ 

26 exeeH~ed-by-~fie-d±ree~or-afid-£±%ed-w±~fi-~fie-eeHfi~y-reeorder in 

27 accordance with chapter 455L. The department may determine 

28 that any person who intentionally violates an environmental 

29 pro~ee~±oft-easemefi~ covenant or other technological or 

30 institutional control contained in a no further action letter 

31 loses any of the benefits provided by this chapter as to the 

32 affected area. In the event the technological or 

33 institutional controls fail to achieve compliance with the 

34 applicable standards, the participant shall undertake an 

35 additional response action sufficient to demonstrate to the 
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1 department compliance with applicable standards. Failure to 

2 proceed in a timely manner in performing the additional 

3 response action may result in termination of the participant's 

4 enrollment in the land recycling program. 

5 Sec. 5. NEW SECTION. 455L.l TITLE. 

6 This chapter shall be known and cited as the "Uniform 

7 Environmental Covenants Act". 

8 Sec. 6. NEW SECTION. 455L.2 DEFINITIONS. 

9 As used in this chapter, unless the context otherwise 

10 requires: 

11 1. "Activity and use limitations" means restrictions or 

12 obligations created under this chapter with respect to real 

13 property. "Activity and use limitations" may include, but is 

14 not limited to, restrictions on installation of water wells 

15 

16 

17 

18 

19 

20 

21 

22 

and other exposure receptors, construction of surface and 

subsurface structures, disturbance of and maintenance of soil 

caps and technological controls, and land use classifications 

such as residential, nonresidential, or industrial. 

2. "Agency" means the department of natural resources 

created by section 455A.2 or any other state department or 

federal agency that determines or approves the environmental 

response project pursuant to which an environmental covenant 

23 is created. 

24 3. "Common interest community" means a condominium, 

25 cooperative, or other real property with respect to which a 

26 person, by virtue of the person's ownership of a parcel of 

27 real property, is obligated to pay property taxes or insurance 

28 premiums for, or for maintenance or improvement of, other real 

29 property described in a recorded covenant that creates the 

30 common interest community. 

31 4. "Environmental covenant" means a servitude arising 

32 under an environmental response project that imposes activity 

33 and use limitations or the written document creating such 

34 servitude. 

35 5. "Environmental response project" means a plan or work 

-4-
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1 performed for environmental remediation affecting real 

2 property or protecting ecological features associated with 

3 real property and conducted under or by one of the following: 

4 a. A federal or state program that is subject to the 

5 : ,risdiction of an agency, including but not limited to 

6 programs established by chapters 455B and 445G, corrective or 

7 response actions pursuant to 42 u.s.c. § 6901 et seq., and 

8 remedial actions under 42 U.S.C. § 9601 et seq. 

9 b. A federal or state program for the replacement or 

10 protection of ecological features including wetlands. 

11 c. A state voluntary cleanup program authorized in chapter 

12 455H. 

13 d. An incident to a closure conducted with approval of an 

14 agency of a solid or hazardous waste management unit, a 

15 sanitary disposal project, or an underground storage tank. 

16 e. A person on real estate owned by that person. 

17 6. 11 Grantor" means any person with sufficient fee title or 

18 other property ownership interests necessary to create a valid 

19 environmental covenant under Iowa law. 

20 7. "Holder 11 means the grantee of an environmental covenant 

21 as specified in section 455L.3, subsection 1. 

22 8. "Person 11 means an individual, corporation, business 

23 trust, estate, trust, partnership, limited liability company, 

24 association, joint venture, public corporation, government, 

25 governmental subdivision, agency, or instrumentality, or any 

26 other legal or commercial entity. 

27 9. "Record 11
, used as a noun, means information that is 

28 inscribed on a tangible medium or that is stored in an 

29 electronic or other medium and is retrievable in perceivable 

30 form. 

31 Sec. 7. NEW SECTION. 455L.3 NATURE OF RIGHTS --

32 SUBORDINATION OF INTERESTS. 

33 1. Any person, including a person that owns an interest in 

34 the real property, an agency, or a municipality or other unit 

35 of local government, may be a holder. An environmental 
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covenant may identify more than one holder. The interest of a 

holder is an interest in real property. 

2. A right of an agency under this chapter or under an 

environmental covenant, other than a right as a holder, is not 

an interest in real property. 

3. An agency is bound by any obligation it assumes in an 

environmental covenant, but an agency does not assume 

obligations merely by signing an environmental covenant. Any 

other person that signs an environmental covenant is bound by 

the obligations the person assumes in the environmental 

covenant, but signing the environmental covenant does not 

change obligations, rights, or protections granted or imposed 

under law or administrative action other than this chapter 

except as provided in the environmental covenant. 

15 4. The following rules apply to interests in real property 

16 in existence at the time an environmental covenant is created 

17 or amended: 

18 a. An interest that has priority under other law is not 

19 affected by an environmental covenant unless the person that 

20 owns the interest subordinates that interest to the 

21 environmental covenant. 

22 b. This chapter does not require a person that owns a 

23 prior interest to subordinate that interest to an 

24 environmental covenant or to agree to be bound by the 

25 environmental covenant. 

26 

27 

28 

29 

30 

31 

32 

33 

34 

c. A subordination agreement may be contained in an 

environmental covenant covering real property or in a separate 

record. If the environmental covenant covers commonly owned 

property in a common interest community, the covenant or 

record may be signed by any person authorized by the governing 

board of the owners' association. 

d. An agreement by a person to subordinate a prior 

interest to an environmental covenant affects the priority of 

that person's interest but does not by itself impose any 

35 affirmative obligation on the person with respect to the 

-6-
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1 environmental covenant. 

2 Sec. 8. NEW SECTION. 455L.4 CONTENTS OF ENVIRONMENTAL 

3 COVENANT. 

4 1. An environmental covenant shall contain all of the 

5 following: 

6 a. A statement that the instrument is an environmental 

7 covenant executed pursuant to this chapter. 

8 b. A legally sufficient description of the real property 

9 subject to the environmental covenant. 

10 c. A description of the activity and use limitations on 
11 the real property. 

12 d. The identity of every holder and grantor. 

13 e. A signature by the grantor, the agency unless it is an 

14 environmental response project as defined in section 455L.2, 

15 subsection 5, paragraph "e", every holder, and, unless waived 

16 by the agency, every owner in fee simple of the real property 

17 subject to the environmental covenant. 

18 f. Identification of the name and location of any final 

19 agency action decision documents for the environmental 

20 response project reflected in the environmental covenant. 

21 g. The rights of access to the real property granted in 

22 connection with implementation or enforcement of the 

23 environmental covenant. 

24 2. In addition to the information required in this 

25 section, an environmental covenant may contain other 

26 information, restrictions, and requirements agreed to by the 

27 persons who sign the environmental covenant, including any of 

28 the following: 

29 a. Requirements for periodic reporting describing 

30 compliance with the environmental covenant. 

31 b. Requirements for notice to an agency following transfer 

32 of a specified interest in, or concerning proposed changes in 

33 use of, applications for building permits for, or proposals 

34 for any site work affecting the contamination on, the real 

35 property subject to the environmental covenant. 

-7-
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1 c. A brief narrative description of the contamination and 

2 remedy, including the contaminants of concern, the pathways of 

3 exposure, limits on exposure, and the location and extent of 

4 the contamination. 

5 d. Limitations on amendment or termination of the 

6 environmental covenant in addition to those contained in 

7 sections 455L.9 and 455L.10. 

8 e. Rights of the holder in addition to the holder's right 

9 to enforce the environmental covenant pursuant to section 

10 455L.ll. 

11 3. In addition to other conditions for its approval of an 

12 environmental covenant authorized by law, an agency may 

13 require those persons specified by the agency who have 

14 interests in the real property to sign the environmental 

15 covenant. 

16 Sec. 9. NEW SECTION. 455L.5 VALIDITY -- EFFECT ON OTHER 

• 17 INSTRUMENTS. 

• 

18 1. An environmental covenant that complies with this 

19 chapter runs with the land. 

20 2. An environmental covenant that is otherwise effective 

21 is valid and enforceable even if any of the following applies 

22 to the environmental covenant: 

23 a. The environmental covenant is not appurtenant to an 

24 interest in real property. 

25 b. The environmental covenant can be or has been assigned 

26 to a person other than the original holder. 

27 

28 

29 

30 

31 

32 

33 

34 

35 

c. The environmental covenant is not of a character that 

has been recognized traditionally at common law. 

d. The environmental covenant imposes a negative burden. 

e. The environmental covenant imposes an affirmative 

obligation on a person having an interest in the real property 

or on the holder. 

f. The benefit or burden does not touch or concern real 

property. 

g. There is no privity of estate or contract. 

-8-
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1 h. The holder dies, ceases to exist, resigns, or is 

2 replaced. 

3 i. The owner of an interest subject to the environmental 

4 covenant and the holder are the same person. 

5 3. An instrument that creates restrictions or obligations 

6\with respect to real property that would qualify as activity 

7 ~nd use limitations except for the fact that the instrument 

8 was recorded before the effective date of this chapter is 

9 valid and enforceable and is not rendered invalid or 

10 unenforceable based upon any of the potential limitations on 

11 enforcement of interests described in subsection 2 or because 

12 it was identified as an easement, servitude, deed restriction, 

13 or other interest. This chapter does not apply in any other 

14 respect to such an instrument. 

15 4. This chapter does not invalidate or render 

16 unenforceable any interest, whether designated as an 

17 environmental covenant or other interest, that was created 

18 prior to the enactment of this chapter or that is otherwise 

19 enforceable under the laws of this state. 

20 Sec. 10. NEW SECTION. 455L.6 RELATIONSHIP TO OTHER LAND-

21 USE LAW. 

22 This chapter does not authorize a use of real property that 

23 is otherwise prohibited by zoning, by law other than this 

24 chapter regulating use of real property, or by a recorded 

25 instrument that has priority over the environmental covenant. 

26 An environmental covenant may prohibit or restrict uses of 

27 real property which are authorized by zoning or by law other 

28 than this chapter. 

29 Sec. 11. NEW SECTION. 455L.7 NOTICE. 

30 1. A copy of a recorded environmental covenant shall be 

31 provided to each of the following in the manner required by an 

32 agency unless it is an environmental response project as 

33 defined in section 455L.2, subsection 5, paragraph 11 e 11
: 

34 a. Each person that signed the environmental covenant. 

35 b. Each person holding a recorded interest in the real 

-9-
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1 property subject to the environmental covenant. 

2 c. Each person in possession of the real property subject 

3 to the environmental covenant. 

4 d. Each municipality or other unit of local government in 

5 which real property subject to the environmental covenant is 

6 located. 

7 e. Any other person the agency requires. 

8 2. The validity of an environmental covenant is not 

9 affected by failure to provide a copy of the environmental 

10 covenant as required under this section. 

11 Sec. 12. NEW SECTION. 455L.8 RECORDING. 

12 1. An environmental covenant and any amendment or 

13 termination of the environmental covenant shall be recorded in 

14 every county in which any portion of the real property subject 

15 to the environmental covenant is located. For purposes of 

16 indexing, a holder shall be treated as a grantee • 

17 2. Except as otherwise provided in section 455L.9, 

18 subsection 4, an environmental covenant is subject to the laws 

19 of this state governing recording and priority of interests in 

20 real property. 

21 Sec. 13. NEW SECTION. 455L.9 DURATION -- AMENDMENT BY 

22 COURT OR DEPARTMENT ACTION. 

23 1. An environmental covenant is perpetual unless any of 

24 the following occurs: 

25 a. The environmental covenant, by its terms, is limited to 

26 a specific duration or terminated by the occurrence of a 

27 specific event. 

28 b. The environmental covenant is terminated by consent 

29 pursuant to section 455L.l0. 

30 c. The environmental covenant is terminated pursuant to 

31 subsection 2 or 3. 

32 d. The environmental covenant is terminated by foreclosure 

33 of an interest that has priority over the environmental 

34 covenant. 

35 e. The environmental covenant is terminated or modified in 

-10-
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1 an eminent domain proceeding, but only if all of the following 

2 occur: 

3 (1) The agency that signed the document, if any, is a 

4 party to the proceeding. 

5 (2) Each person that signed the environmental covenant and 

6 the current property owner are given notice of the pendency of 

7 the proceeding. 

8 (3) The court determines, after hearing, that the 

9 termination or modification will not adversely affect human 

10 health and safety or the environment. 

11 2. If the agency that signed an environmental covenant is 

12 a state agency and has determined that the intended purposes 

13 can no longer be realized, the agency may terminate the 

14 environmental covenant or reduce its burden on the real 

15 property subject to the environmental covenant. Notice shall 

16 be provided to each person that signed the covenant or their 

17 assignee, to the current property owner, and to any other 

18 persons identified in section 455L.l0, subsection 1. The 

19 agency's determination or failure to make a determination upon 

20 request shall constitute final agency action. Failure by the 

21 agency to make a determination within sixty days upon request 

22 shall constitute final agency action. Any person entitled to 

23 notice by the agency shall be entitled to judicial review 

24 pursuant to section 17A.l9 with the following exceptions: 

25 a. Proceedings for judicial review shall be filed in the 

26 county in which the environmental covenant was recorded. 

27 b. Notwithstanding section 17A.l9, subsection 2, service 

28 of process shall not be jurisdictional and shall be as 

29 provided in the Iowa rules of civil procedure. 

30 c. Notwithstanding section 17A.l9, subsection 3, a 

31 petition for judicial review shall be filed within thirty days 

32 of the written decision by the agency. Such filing shall be 

33 jurisdictional. 

34 d. The district court shall hear and consider relevant 

35 evidence, including testimony or other evidence not considered 

-11-
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1 by the agency, regarding the question of whether the 

2 environmental covenant should be terminated or the burden on 

3 the real estate reduced if, based on changed circumstances, 

4 the court determines the intended purposes of the 

5 environmental covenant can no longer be realized. 

6 3. If the agency that signed an environmental covenant is 

7 a federal agency, the agency's determination or failure to 

8 make a determination as provided in subsection 2 shall be 

9 reviewable in accordance with applicable federal law. 

10 4. Except as otherwise provided in subsections 1, 2, and 

11 3, an environmental covenant may not be extinguished, limited, 

12 or impaired through issuance of a tax deed, foreclosure of a 

13 tax lien, or application of the doctrine of adverse 

14 possession, prescription, abandonment, waiver, lack of 

15 enforcement, or acquiescence, or a similar doctrine. 

16 5. An environmental covenant may not be extinguished, 

17 limited, or impaired by application of section 558.68 or 

18 sections 614.24 through 614.38. 

19 Sec. 14. NEW SECTION. 455L.l0 AMENDMENT OR TERMINATION 

20 BY CONSENT. 
21 1. An environmental covenant may be amended or terminated 

22 by consent only if the amendment or termination is signed by 

23 all of the following: 
24 a. The agency, unless it is an environmental response 

25 project as defined in section 455L.2, subsection 5, paragraph 

26 "e". 

27 

28 

29 

30 

31 

32 

33 

34 

35 

b. The current owner in fee simple of the real property 

subject to the environmental covenant. 

c. Each person that originally signed the environmental 

covenant or an assignee of an original signatory, unless the 

person waived in a recorded document the right to consent or 

the agency finds that the person no longer exists or cannot be 

located or identified with the exercise of reasonable 

diligence. 

d. Except as otherwise provided in subsection 4, paragraph 

-12-
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1 "b", the holder. 

2 2. If an interest in real property is subject to an 

3 environmental covenant, the interest is not affected by an 

4 amendment to the environmental covenant unless the current 

5 o 1ner of the interest consents to the amendment or has waived 

6 in a recorded document the right to consent to amendments. 

7 3. Except for an assignment undertaken pursuant to a 

8 governmental reorganization, assignment of an environmental 

9 covenant to a new holder is an amendment. 

10 4. Except as otherwise provided in an environmental 

11 covenant, all of the following apply: 

12 a. A holder may not assign its interest without consent of 

13 the other parties as provided in subsection 1. 

14 b. A holder may be removed and replaced by agreement of 

15 the other parties specified in subsection 1. 

16 c. A court of competent jurisdiction may fill a vacancy in 

17 the position of holder. 

18 Sec. 15. NEW SECTION. 455L.ll ENFORCEMENT OF 

19 ENVIRONMENTAL COVENANT. 

20 1. A civil action for injunctive or other equitable relief 

21 for violation of an environmental covenant may be maintained 

22 by any of the following: 

23 a. A holder or grantor. 

24 b. Except for environmental covenants created under 

25 section 455L.2, subsection 5, paragraph "e", the agency or, if 

26 it is not the agency with authority to determine or approve 

27 the environmental response project, the department of natural 

28 resources. 

29 c. Any person to whom the environmental covenant expressly 

30 grants power to enforce the environmental covenant. 

31 d. A person whose interest in the real property or whose 

32 collateral or liability may be affected by the alleged 

33 violation of the environmental covenant. 

34 e. A municipality or other unit of local government in 

35 which the real property subject to the environmental covenant 
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1 is located. 

2 2. This chapter does not limit the regulatory authority of 

3 an agency under law other than this chapter with respect to an 

4 environmental response project. 

5 3. A person is not responsible for or subject to liability 

6 for environmental remediation solely because it has the right 

7 to enforce an environmental covenant. 

8 Sec. 16. NEW SECTION. 455L.l2 RELATION TO ELECTRONIC 

9 SIGNATURES IN GLOBAL AND NATIONAL COMMERCE ACT. 

10 This chapter modifies, limits, or supersedes the federal 

11 Electronic Signatures in Global and National Commerce Act, 15 

12 U.S.C. § 7001 et seq., but does not modify, limit, or 

13 supersede section lOl(a) of that Act, 15 u.s.c. § 700l(a), or 

14 authorize electronic delivery of any of the notices described 

15 in section 103(b) of that Act, 15 U.S.C. § 7003(b). 

16 Sec. 17. Section 558.68, Code 2005, is amended by adding 

17 the following new subsection: 

18 NEW SUBSECTION. 5. This section shall not impair the 

19 validity of an environmental covenant established pursuant to 

20 chapter 455L. 

21 Sec. 18. Section 614.24, Code 2005, is amended by adding 

22 the following new unnumbered paragraph: 

23 NEW UNNUMBERED PARAGRAPH. This section shall not impair 

24 the validity of an environmental covenant established pursuant 

25 to chapter 455L. 

26 Sec. 19. Section 614.32, Code 2005, is amended by adding 

27 the following new subsection: 

28 NEW SUBSECTION. 6. All interests created by an < 

29 environmental covenant established pursuant to chapter 455L. 

30 EXPLANATION 

31 This bill creates the uniform environmental covenants Act 

32 in new Code chapter 455L. 

33 The bill provides that any person may be a holder of an 

34 environmental covenant, that an environmental covenant may 

35 identify more than one holder, and that the interest of a 

-14-
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1 holder is an interest in real property. The bill provides 

2 that a state or federal agency is bound by any obligation it 

3 assumes in an environmental covenant, but the agency does not 

4 assume obligations merely by signing an environmental 

5 covenant, and that any other person that signs an 

6 environmental covenant is bound by the obligations the person 

7 assumes in the environmental covenant, but signing the 

8 environmental covenant does not change obligations, rights, or 

9 protections granted or imposed under law other than this bill 

10 except as provided in the environmental covenant. The bill 

11 provides rules regarding the subordination of interests in 

12 real property in relation to environmental covenants. 

13 The bill provides the requirements for what must be 

14 contained in an environmental covenant and provides that an 

15 environmental covenant may contain other information, 

• 

16 restrictions, and requirements agreed to by the persons who • 
17 sign the environmental covenant. The bill provides that an 

18 agency may require those persons specified by the agency who 

19 have interests in the real property to sign the environmental 

20 covenant. 

21 The bill provides that an environmental covenant that 

22 complies with the new Code chapter runs with the land and that 

23 an environmental covenant that is otherwise effective is valid 

24 and enforceable even if the environmental covenant has certain 

25 characteristics or effects or certain events occur. The bill 

26 provides that an instrument that creates restrictions or 

27 obligations with respect to real property that was recorded 

28 before the effective date of this bill is valid and 

29 enforceable. The bill does not apply in any other respect to 

30 such an instrument. The bill does not invalidate or render 

31 unenforceable any interest that was created prior to the 

32 enactment of this bill or that is otherwise enforceable under 

33 the law of this state. 
34 The bill does not authorize a use of real property that is 

35 otherwise prohibited by zoning, by other law, or by a recorded 

-15-

• 



• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
14 

15 

16 

17 

18 

19 

S.F. 3 7S H.F • 

instrument that has priority over the environmental covenant. 

The bill provides that an environmental covenant may prohibit 

or restrict uses of real property which are authorized by 

zoning or by law other than the new Code chapter. 

The bill provides notice requirements regarding who should 

receive a copy of the environmental covenant, but the validity 

of an environmental covenant is not affected by failure to 

provide a copy as required. 

The bill provides that an environmental covenant and any 

amendment or termination of the environmental covenant must be 

recorded in every county in which any portion of the real 

property subject to the environmental covenant is located. 

The bill provides that an environmental covenant is 

perpetual unless the environmental covenant is limited to a 

specific duration or terminated by the occurrence of a 

specific event, by consent, by foreclosure of an interest that 

has priority over the environmental covenant, by an eminent 

domain proceeding, or through other means allowed under the 

bill. The bill provides that if a state agency determines 

20 that the purposes of the restrictions contained in an 

21 environmental covenant can no longer be realized, the agency 

22 may terminate the environmental covenant or reduce its burden 

23 on the real property after providing notice to each person 

24 that signed the environmental covenant and the current 

25 property owner. The bill provides that a person that signed 

26 an environmental covenant or a current property owner may seek 

27 approval from the agency for the termination or modification 

28 of an environmental covenant and may seek judicial review of 

29 an adverse determination. If a federal agency has regulatory 

30 authority over the environmental response project, applicable 

31 federal law will apply to judicial review of an adverse 

32 determination. The bill provides that, except as otherwise 

33 provided, an environmental covenant may not be extinguished, 

34 limited, or impaired through issuance of a tax deed, 

35 foreclosure of a tax lien, or application of certain real 
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1 property doctrines. 

2 The bill provides that an environmental covenant may be 

3 amended or terminated by consent only if the amendment or 

4 termination is signed by the agency, unless the project is 

5 c1nducted by a person on the person's own land; the current 

6 owner in fee simple of the real property subject to the 

7 environmental covenant; each person that originally signed the 

8 environmental covenant, unless the person waived in a signed 

9 record the right to consent or the agency finds that the 

10 person no longer exists or cannot be located or identified; 

11 and except as otherwise provided, the holder. The bill 

12 provides that if an interest in real property is subject to an 

13 environmental covenant, the interest is not affected by an 

14 amendment to the environmental covenant unless the current 

15 owner of the interest consents to the amendment or has waived 

16 in a signed record the right to consent to amendments. The 

17 bill provides that, except for an assignment undertaken 

18 pursuant to a governmental reorganization, assignment of an 

19 environmental covenant to a new holder is an amendment. The 

20 bill provides that, except as otherwise provided in an 

21 environmental covenant, a holder may not assign its interest 

22 without consent of the other parties, a holder may be removed 

23 and replaced by consent and agreement of the other parties, 

24 and a court of competent jurisdiction may fill a vacancy in 

25 the position of holder. 

26 The bill provides that a civil action for injunctive or 

27 other equitable relief for violation of an environmental 

28 covenant may be maintained by the holder or grantor of the 

29 environmental covenant, the applicable agency or the 

30 department of natural resources, any person to whom the 

31 environmental covenant expressly grants power to enforce, a 

32 person whose interest in the real property or whose collateral 

33 or liability may be affected by the alleged violation of the 

34 environmental covenant, or a unit of local government in which 

35 the real property subject to the environmental covenant is 
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1 located. The bill provides that a person is not responsible 

2 for or subject to liability for environmental remediation 

3 solely because the person has the right to enforce an 

4 environmental covenant. 

5 The bill provides for the applicability of certain 

6 provisions of the federal Electronic Signatures in Global and 

7 National Commerce Act. 

8 

9 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

The bill makes certain amendments to the Code due to the 

adoption of the uniform environmental covenants Act. The bill 

requires the director of the department of natural resources, 

at the discretion of the director, to enter into environmental 

covenants. The bill includes environmental covenants as a 

factor in the rulemaking process for corrective action 

response requirements for releases of a regulated substance in 

connection with an underground storage tank. 

The bill makes amendments to the land recycling and 

environmental remediation standards Act in Code chapter 455H 

by including a definition of an environmental covenant. The 

bill provides that an institutional or technological control 

20 includes an environmental protection easement filed prior to 

21 the effective date of the bill or an environmental covenant. 

22 The bill makes conforming amendments to Code chapter 455H in 

23 relation to allowing environmental covenants to take the place 

24 of environmental protection easements as one possible 

25 institutional or technological control under the Code chapter. 

26 The bill provides that the rule against perpetuities and 

27 certain provisions relating to reversion or use restrictions 

28 on land shall not impair the validity of an environmental 

29 covenant. The bill provides that marketable record title is 

30 subject to all interests created by an environmental covenant. 
31 

32 

33 

34 

35 
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S-3168 

HOUSE AMENDMENT TO 
SENATE FILE 375 

1 Amend Senate File 375, as passed by the Senate, as 
2 follows: 
3 1. Page 1, by striking line 5 and inserting the 
4 following: "455L and accept or maintain such other 
5 real". 
6 2. Page 5, lines 2 and 3, by striking the words 
7 "or protecting ecological features associated with 
8 real property". 
9 3. Page 5, by striking line 16. 

10 4. Page 7, by striking lines 13 through 15 and 
11 inserting the following: 
12 "e. A signature by the grantor, the agency, every 
13 holder, and, unless waived". 
14 5. Page 9, by striking lines 32 and 33 and 
15 inserting the following: "agency:" 
16 6. Page 11, line 5, by inserting after the word 
17 "covenant" the following: ", unless the person waived 
18 in a signed record the right to consent or a court 
19 finds that the person no longer exists or cannot be 
20 located or identified with the exercise of reasonable 
21 diligence,". 
22 7. Page 12, by striking lines 24 through 26 and 
23 inserting the following: 
24 "a. The agency." 
25 8. Page 13, by striking lines 24 and 25 and 
26 inserting the following: 
27 "b. The agency or, if". 
28 9. By renumbering as necessary. 

RECEIVED FROM THE HOUSE 

S-3168 FILED APRIL 26, 2005 



SENATE FILE 375 
H-1340 

1 Amend Senate File 375, as passed by the Senate, as 
2 follows: 
3 1. Page 1, by striking line 5 and inserting the 
4 following: "455L and accept or maintain such other 
5 real". 
6 2. Page 5, lines 2 and 3, by striking the words 
7 "or protecting ecological features associated with 
8 real property". 
9 3. Page 5, by striking line 16. 

10 4. Page 7, by striking lines 13 through 15 and 
11 inserting the following: 
12 "e. A signature by the grantor, the agency, every 
13 holder, and, unless waived". 
14 5. Page 9, by striking lines 32 and 33 and 
15 inserting the following: "agency:" 
16 6. Page 11, line 5, by inserting after the word 
17 "covenant" the following: ", unless the person waived 
18 in a signed record the right to consent or a court 
19 finds that the person no longer exists or cannot be 
20 located or identified with the exercise of reasonable 
21 diligence,". 
22 7. Page 12, by striking lines 24 through 26 and 
23 inserting the following: 
24 "a. The agency." 
25 8. Page 13, by striking lines 24 and 25 and 
26 inserting the following: 
27 "b. The agency or, if". 
28 9. By renumbering as necessary. 

COMMITTEE ON ENVIRONMENTAL PROTECTION 
GREINER of Washington, CHAIRPERSON 

H-1340 FILED APRIL 7, 2005 



Passed Senate, Date ----- Passed House, Date -----
Vote: Ayes Nays Vote: Ayes Nays ____ _ 

Approved ------------------------

A BILL FOR 

1 An Act creating the uniform environmental covenants Act. 
2 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

3 

4 

5 

6 

7 

8 

9 

10 

11• 

12 

13 

14 

15 

16 

17 

18 
19 
20 

21 

22 

23 

TLSB 1619DP 81 
tm/gg/14 
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1 Section 1. Section 455B.l03, Code 2005, is amended by 
2 adding the following new subsection: 

3 NEW SUBSECTION. 7. At the discretion of the director, 

4 enter into environmental covenants in accordance with chapter 

5 455L and accept, maintain, or transfer such other real 

6 property interests as shall be appropriate for the protection 

7 of human health and safety or the environment. 
8 Sec. 2. Section 455B.474, subsection 1, paragraph f, 

9 subparagraph (4), subparagraph subdivision (f), Code 2005, is 

10 amended to read as follows: 
11 (f) Other relevant site specific factors such as the 
12 feasibility of available technologies, existing background 

13 contaminant levels, current and planned future uses, 

14 ecological, aesthetic, and other relevant criteria, and the 

15 applicability and availability of engineering and 

16 institutional controls, including an environmental covenant as 
17 established by chapter 455L. 

18 Sec. 3. Section 455H.l03, Code 2005, is amended by adding 

19 the following new subsection: 
20 NEW SUBSECTION. 7A. "Environmental covenant" means a 

21 servitude aris~ng under an environmental response proj~ct that 

22 imposes activity and use limitations as defined in section 

2.3 455L.2. 
24 Sec. 4. Section 455H.206, subsections 2, 3, 4, 5, and 6, 

25 Code 2005, are amended to read as follows; 
26 2. An institutional or technological control includes any 

27 of the 

28 a. 

29 b. 

30 c. 

31 manner 

following: 

A state or federal law or regulation. 

An ordinance of any political subdivision of the state. 

A contractual obligation recorded and executed in a 

satisfying chapter 558. 

32 d. A control which the participant can demonstrate reduces 
33 or manages the risk from a release through the period 
34 necessary to comply with the applicable standards. 
35 e. An environmental protection easement filed prior to the 
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1 effective date of this Act. 
2 f. An environmental covenant created in accordance with 

3 chapter 455L. 
4 3. If the department's determination of compliance with 
5 applicable standards pursuant to subchapter 3 is conditioned 
6 on a restriction in the use of any real estate in the affected 
7 area, the participant must utilize an institutional control. 

8 If the restriction in use is to limit the use to 

9 nonresidential use, the participant must use an environmental 

10 ~reeeee~eft-easemefte covenant as the institutional control. 
11 Environmental ~reeeee~eft-easemeftes covenants may also be used 
12 to implement other institutional or technological controls. 
13 An environmental ~reeeee~eft-easemefte-mHse-be-grafteed-by-ehe 
14 £ee-e~eie-ewfters-e£-ehe-reievafte-reai-eseaee.--~he-~are~e~~afte 
15 shaii-£Hrft~sh-ee-ehe-de~aremefte-abseraees-e£-e~eie-aftd-eeher 
16 deeHmeftes-sH££~e~efte-ee-eftabie-ehe-de~aremefte-ee-deeerm~fte 
17 ehae-ehe-easemeftes-w~ii-be-eft£ereeabie.--Aft-eftv~reftmefteai 
18 ~reeeee~eft-easemefte-shaii-be-~ft-a-£erm-~rev~ded-by-rHie-e£-ehe 
19 de~aremefte.--Aft-eftv~reftmefteai-~reeeee~eft-easemefte-mHse-~rev~de 
20 aii-e£-ehe-£eiiew~ftg~ 
21 a.--~he.-easemefte-ftames-ehe-seaee,-aee~ftg-ehreHgh-ehe 

22 de~aremefte,-as-grafteee. 
23 b.--~he-easemeri1:-~defte~£~es-ehe-aee~v~ey-e~eher-b~ftg 

24 reser~eeed-er-reqH~red-ehreHgh-ehe-~ftse~eHe~eftai-er 
25 eeehfteieg~eai-eefterei• 
26 e.--~he-easemefte-rHfts-w~eh-ehe-%aftd7-b~ftd~ftg-ehe-ewfter-e£ 

27 ehe-iaftd-aftd-ehe-ewfter~s-SHeeessers-aftd-ass~gftSo 

28 d.--~he-easemeftt-shaii-~fteiHde-aft-aekftewiedgmefte-by-ehe 

29 d~reeeer-e£-aeee~eaftee-e£-ehe-easemefte-by-ehe-de~aremefte• 
30 e.--~he-easemefte-~s-£~ied-~ft-ehe-e££~ee-e£-ehe-reeerder-e£ 

31 ehe-eeHftey-~ft-Wft~eh-ehe-reai-eseaee-~s-ieeaeed-aftd-~ft-afty 

32 eefterai-reg~sery-wh~eh-may-be-ereaeed-by-ehe-d~reeeer covenant 

33 must comply with the requirements of chapter 455L. 
34 4. If the use of an institutional or technological control 
35 is confirmed in a no further action letter issued pursuant to 
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1 section 455H.301, the institutional or technological control 
2 may be enforced in district court by the department, a 
3 political subdivision of this state, the participant, or any 
4 successor in interest to the participant. Aft-eft~ireftmeftea% 

5 preeeeeieft-easemefte-grafteed-p~rs~afte-ee-s~bseeeieft-3-sha%%-be 
6 eft£ereeab%e-ift-perpee~iey-fteewienseaftdiftg-seeeiefts-6%4.%4 
7 enre~gn-6%4o38.--A£eer-ehe-reeerdiftg-e£-ene-easemefte;-eaen 

8 iftser~mefte-erafts£erriftg-aft-ifteerese-ift-ene-area-a££eeeea-by 

9 ene-easemefte-sha%%-ifte%~de-a-speci£ic-re£ereftee-ee-ene 
10 recerded-easemefte.--~£-a-erafts£er-iftser~mefte-£ai%s-ee-ifte%~ae 
11 a-speei£ie-re£ereftee-ee-ene-reeerded-easemefte,-ene-erafts£erer 
12 may-%ese-afty-e£-ene-befte£ies-pre~ided-by-ehis-enapeer. 
13 5. An institutional or technological control, except for 
14 an environmental preeeeeieft-easemefte covenant, may be removed, 
15 discontinued, modified, or terminated by the participant or a 

16 successor in interest to the participant upon a demonstration 

17 that the control no longer is required to assure compliance 
18 with the applicable standard. Upon review and approval by the 
19 department, the department shall issue an amendment to its no 
20 further action letter approving the removal, discontinuance, 
21 modification, or termination of an institutional or 
22 technological control which is no longer needed. 

23 6. An environmental preeeeeieft-easemefte-graftbed-eovenant 
24 created pursuant to subsection 3 may be reieased terminated or 
25 amended only by-a-reiease-er-ameftdmefte-e£-ene-easemefte 
26 exee~eea-by-ena-aireeeer-afta-£i%ea-wien-ene-ee~ftey-reeeraer in 
27 accordance with chapter 455L. The department may determine 
28 that any person who intentionally violates an environmental 
29 preeeeeieft-easemefte covenant or other technological or 

30 institutional control contained in a no further action letter 
31 loses any of the benefits provided by this chapter as to the 

32 affected area. In the event the technological or 
33 institutional controls fail to achieve compliance with the 
34 applicable standards, the participant shall undertake an 
35 additional response action sufficient to demonstrate to the 
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1 department compliance with applicable standards. Failure to 
2 proceed in a timely manner in performing the additional 
3 response action may result in termination of the participant's 

4 enrollment in the land recycling program. 

5 Sec. 5. NEW SECTION. 455L.l TITLE. 

6 This chapter shall be known and cited as the "Uniform 

7 Environmental Covenants Act". 
8 Sec. 6. NEW SECTION. 455L.2 DEFINITIONS. 
9 As used in this chapter, unless the context otherwise 

10 requires: 
11· 1. "Activity and use limitations" means restrictions or 
12 obligations created under this chapter with respect to real 

13 property. "Activity and use limitations" may include, but is 

14 not limited to, restrictions on installation of water wells 
15 and other exposure receptors, construction of surface and 
16 subsurface structures, disturbance of and maintenance of soil 
17 caps and technological controls, and land use classifications 
18 such as residential, nonresidential, or industrial. 
19 2. "Agency" means the department of natural resources 
20 created by section 455A.2 or any other state department or 
21 federal agency that determines or approves ·the environmental 
22 response project pursuant to which an environmental covenant 
23 is created. . . ~ ---···--~· 

24 3. "Common interest community" means a condominium, 
25 cooperative, or other real property with respect to which a 
26 person, by virtue of the person's ownership of a parcel of 
27 real property, is obligated to pay property taxes or insurance 

28 premiums for, or for maintenance or improvement of, other real 

29 property described in a recorded covenant that creates the 
30 common interest community. 

31 4. "Environmental covenant" means a servitude arising 
32 under an environmental response project that imposes activity 
33 and use limitations or the written document creating such 
34 servitude~ 
35 5. "Environmental response project" means a plan or work 
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1 performed for environmental remediation affecting real 
2 property or protecting ecological features associated with 

3 real property and conducted under or by one of the following: 

4 a. A federal or state program that is subject to the 
5 jurisdiction of an agency, including but not limited to 

6 programs established by chapters 455B and 445G, corrective or 
7 response actions pursuant to 42 u.s.c. S 6901 et seq., and 
8 remedial actions under 42 u.s.c. S 9601 et seq. 
9 b. A federal or state program for the replacement or 

10 protection of ecological features including wetlands. 
11 c. A state voluntary cleanup program authorized in chapter 
12 455H. 

13 d. An incident to a closure conducted with approval of an 
14 agency of a solid or hazardous waste management unit, a 
15 sanitary disposal project, or an underground storage tank. 
16 e. A person on real estate owned by that person. 
17 6. "Grantor" means any person with sufficient fee title 
18 and other property ownership interests necessary to create a 
19 valid environmental covenant under Iowa law. 
20 7. "Holder" means the grantee of an environmental covenant 
21 as specified in section 455L.3, subsection 1. 
22 8. "Person" means an individual, corporation, business 
23 trust, estate, trust, partnership,_limi ted liability. company, 
24 association, joint venture, public corporation, government, 
25 governmental subdivision, agency, or instrumentality, or any 
26 other legal or commercial entity. 
27 9. "Record", used as a noun, means information that is 

28 inscribed on a tangible medium or that is stored in an 

29 electronic or other medium and is retrievable in perceivable 
30 form. 

31 Sec. 7. NEW SECTION. 455L.3 NATURE OF RIGHTS --
32 SUBORDINATION OF INTERESTS. 
33 1. Any person, including a person that owns an interest in 
34 the real pioperty, an agency, or a municipality or other unit 
35 of local government, may be a holder. An environmental 
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1 covenant may identify more than one holder. The interest of a 

2 holder is an interest in real property. 
3 2. A right of an agency under this chapter or under an 

4 environmental covenant, other than a right as a holder, is not 

5 an interest in real property. 
6 3. An agency is bound by any obligation it assumes in an 
7 environmental covenant, but an agency does not assume 
8 obligations merely by signing an environmental covenant. Any 
9 other person that signs an environmental covenant is bound by 

10 the obligations the person assumes in the environmental 
11 covenant, but signing the environmental covenant does not 
12 change obligations, rights, or protections granted or imposed 
13 under law or administrative action other than this chapter 
14 except as provided in the environmental covenant. 
15 4. The following rules apply to interests in real property 
16 in existence at the time an environmental covenant is created 

17 or amended: 
18 a. An interest that has priority under other law is not 
19 affected by an environmental covenant unless the person that 
20 owns the interest subordinates that interest to the 

21 environmental covenant. 
22 b. This chapter does not require a person that owns a 
23 prior inte~est to subordinate that interest to an 
24 environmental covenant or to agree to be bound by the 

25 environmental covenant. 
26 c. A subordination agreement may be contained in an 
27 environmental covenant covering real property or in a separate 
28 record. If the environmental covenant covers commonly owned 
29 property in a common interest community, the covenant or 
30 record may be signed by any person authorized by the governing 

31 board of the owners• association. 
32 d. An agreement by a person to subordinate a prior 
33 interest to an environmental covenant affects the priority of 
34 that person's interest but does not by itself impose any 
35 affirmative obligation on the person with respect to the 
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1 environmental covenant. 
2 Sec. 8. NEW SECTION. 455L.4 CONTENTS OF ENVIRONMENTAL 

3 COVENANT. 
4 1. An environmental covenant shall contain all of the 

5 following: 
6 a. A statement that the instrument is an environmental 

7 covenant executed pursuant to this chapter. 
8 b. A legally sufficient description of the real property 

9 subject to the environmental covenant. 
10 c. A description of the activity and use limitations on 

11 the real property. 
12 d. The identity of every holder and grantor. 
13 e. A signature by the grantor, the agency unless it is an 
14 environmental response project as defined in section 455L.2, 

15 subsection 5, paragraph "e", every holder, and, unless waived 
16 by the agency, every owner in fee simple of the real property 

17 subject to the environmental covenant. 
18 f. Identification of the name and location of any final 
19 agency action decision documents for the environmental 
20 response project reflected in the environmental covenant. 
21 g. The rights of access to the real property granted in 
22 connection with implementation or enforcement of the 
23 environmental covenant. 
24 2. In addition to the information required in this 

25 section, an environmental covenant may contain other 
26 information, restrictions, and requirements agreed to by the 
27 persons who sign the environmental covenant, including any of 

28 the following: 
29 a. Requirements for periodic reporting describing 

30 compliance with the environmental covenant. 
31 b. Requirements for notice to an agency following transfer 
32 of a specified interest in, or concerning proposed changes in 

33 use of, applications for building permits for, or proposals 
34 for any site work affecting the contamination on, the real 

35 property subject to the environmental covenant. 
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1 c. A brief narrative description of the contamination and 
2 remedy, including the contaminants of concern, the pathways of 
3 exposure, limits on exposure, and the location and extent of 
4 the contamination. 

5 d. Limitations on amendment or termination of the 

6 environmental covenant in addition to those contained in 
7 sections 455L.9 and 455L.l0. 
8 e. Rights of the holder in addition to the holder's right 

9 to enforce the environmental covenant pursuant to section 
10 455L.ll. 
11 3. In addition to other conditions for its approval of an 
12 environmental covenant authorized by law, ·an agency may 
13 require those persons specified by the agency who have 

14 interests in the real property to sign the environmental 

15 covenant. 
16 Sec. 9. NEW SECTION. 455L.5 VALIDITY -- EFFECT ON OTHER 
17 INSTRUMENTS. 
18 1. An environmental covenant that complies with this 
19 chapter runs with the land. 
20 2. An environmental covenant that is otherwise effective 
21 is valid and enforceable even if any of the following applies 

22 to the environmental covenant: 

23 a. The environmental covenant is·not appurtenant to an 
24 interest in real property. 
25 b. The environmental covenant can be or has been assigned 
26 to a person other than the original holder. 
27 c. The environmental covenant is not of a character that 
28 has been recognized traditionally at common law. 
29 d. The environmental covenant imposes a negative burden. 
30 e. The environmental covenant imposes an affirmative 

31 obligation on a person having an interest in the real property 
32 or on the holder. 

33 f. The benefit or burden does not touch or concern real 
34 property. 
35 g. There is no privity of estate or contract. 
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1 h. The holder dies, ceases to exist, resigns, or is 
2 replaced. 

3 i. The owner of an interest subject to the environmental 

4 covenant and the holder are the same person. 

5 3. An instrument that creates restrictions or obligations 

6 with respect to real property that would qualify as activity 

7 and use limitations except for the fact that the instrument 

8 was recorded before the effective date of this chapter is 

9 valid and enforceable and is not rendered invalid or 
10 unenforceable based upon any of the potential limitations on 
11 enforcement of interests described in subsection 2 or because 

12 it was identified as an easement, servitude, deed restriction, 

13 or other interest. This chapter does not apply in any other 

14 respect to such an instrument. 

15 4. This chapter does not invalidate or render 

16 unenforceable any interest, whether designated as an 
17 environmental covenant or other interest, that was created 

18 prior to the enactment of this chapter or that is otherwise 
19 enforceable under the laws of this state. 

20 Sec. 10. NEW SECTION. 455L.6 RELATIONSHIP TO OTHER LAND-
21 USE LAW. 

22 This chapter does not authorize a use of real property that 

23 is otherwise prohibit·ed by zoning, by -±a\'1- other than -thi-s 
24 chapter regulating use of real property, or by a recorded 

25 instrument that has priority over the environmental covenant. 
26 An environmental covenant may prohibit or restrict uses of 
27 real property which are authorized by zoning or by law other 

28 than this chapter. 

29 Sec. 11. NEW SECTION. 455L.7 NOTICE. 

30 1. A copy of a recorded environmental covenant shall be 

31 provided to each of the following in the manner required by an 

32 agency unless it is an environmental response project as 

33 defined in section 455L.2, subsection 5, paragraph "e": 
34 a. Each person that signed the environmental covenant. 
35 b. Each person holding a recorded interest in the real 

-9-



S.F. H.F. 

1 property subject to the environmental covenant. 
2 c. Each person in possession of the real property subject 

3 to the environmental covenant. 

4 d. Each municipality or other unit of local government in 

5 which real property subject to the environmental covenant is 

6 located. 

7 e. Any other person the agency requires. 

8 2. The validity of an environmental covenant is not 
9 affected by failure to provide a copy of the environmental 

10 covenant as required under this section. 
11 Sec. 12. NEW SECTION. 455L.8 RECORDING. 

12 1. An environmental covenant and any amendment or 
13 termination of the environmental covenant shall be recorded in 
14 every county in which any portion of the real property subject 
15 to the environmental covenant is located. For purposes of 
16 indexing, a holder shall be treated as a grantee. 
17 2. Except as otherwise provided in section 455L.9, 
18 subsection 4, an environmental covenant is subject to the laws 

19 of this state governing recording and priority of interests in 

20 real property. 
21 3. After the recording of the environmental covenant, each 
22 instrument transferring an interest in the area affected by 
23 the environmental covenant shall includ~a specific reference 

24 to the recorded environmental covenant. 
25 Sec. 13. NEW SECTION. 455L.9 DURATION -- AMENDMENT BY 

26 COURT OR DEPARTMENT ACTION. 

27 1. An environmental covenant is perpetual unless any of 

28 the following occurs: 
29 a. The environmental covenant, by its terms, is limited to 
30 a specific duration or terminated by the occurrence of a 
31 specific event. 
32 b. The environmental covenant is terminated by consent 

33 pursuant to section 455~.10. 
34 c. The environmental covenant is terminated pursuant to 

35 subsection 2 or 3. 
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1 d. The environmental covenant is terminated by foreclosure 

2 of an interest that has priority over the environmental 
3 covenant. 

4 e. The environmental covenant is terminated or modified in 
5 an eminent domain proceeding, but only if all of the following 
6 occur: 
7 (1) The agency that signed the document, if any, is a 
8 party to the proceeding. 
9 (2) Each person that signed the environmental covenant and 

.10 the current property owner are given notice of the pendency of 
11 the proceeding. 

12 (3) The court determines, after hearing, that the 
13 termination or modification will not adversely affect human 
14 health and safety or the environment. 
15 2. If the agency that signed an environmental covenant is 
16 a sta.te agency and has determined that the intended benefits 
17 can no longer be realized and the underlying regulatory 

18 purpose is no longer necessary to protect human health, 
19 safety, and the environment, the agency may terminate the 
20 environmental covenant or reduce its burden on the real 
21 property subject to the environmental covenant. Notice shall 
22 be provided to each person that signed the covenant or their 

.. 23 assignee, to the -current property owner, and.-to any other 
24 persons identified in section 455L.10, subsection 1. The 
25 agency's determination or failure to make a determination upon 
26 request shall constitute final agency action. Any person 

27 entitled to notice by the agency shall be entitled to judicial 
28 review pursuant to section 17A.l9 with the following 
29 exceptions: 
30 a. Proceedings for judicial review shall be filed in the 
31 county in which the environmental covenant was recorded. 
32 b. Notwithstanding section 17A.l9, subsection 2, service 

33 of process shall not be jurisdictional and shall be as 
34 provided in the Iowa rules of civil procedure. 
35 c. Notwithstanding section 17A.l9, subsection 3, a 
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1 petition for judicial review shall be filed within thirty days 

2 of the written decision by the agency. Such filing shall be 

3 jurisdictional. 
4 d. The district court shall hear and consider relevant 
5 evidence, including testimony or other evidence not considered 

6 by the agency, regarding the question of whether the 

7 environmental covenant should be terminated or the burden on 

8 the real estate reduced if, based on changed circumstances, 

9 the court determines the intended benefits of the 
10 environmental covenant can no longer be realized and the 
11 underlying regulatory purpose is no longer necessary to 

12 protect human health, safety, and the environment. 

13 3. If the agency that signed an environmental covenant is 

14 a federal agency, the agency's determination or failure to 

15 make a determination as provided in subsection 2 shall be 

16 reviewable in accordance with applicable federal law. 

17 4. Except as otherwise provided in subsections 1, 2, and 

18 3, an environmental covenant may not be extinguished, limited, 
19 or impaired through issuance of a tax deed, foreclosure of a 

20 tax lien, or application of the doctrine of adverse 
21 possession, prescription, abandonment, waiver, lack of 

22 enforcement, or acquiescence, or a similar doctrine. 

23 . 5. An environmental covenant may not be __ extinguished, 

24 limited, or impaired by application of section 558.68 or 

25 sections 614.24 through 614.38. 
26 Sec. 14. NEW SECTION. 455L.l0 AMENDMENT OR TERMINATION 

27 BY CONSENT. 
28 1. An environmental covenant may be amended or terminated 
29 by consent only if the amendment or termination is signed by 

30 all of the following: 

31 a. The agency, unless it is an environmental response 

32 project as defined in section 455L.2, subsection 5, paragraph 

33 "e" •. 
34 b. The current owner in fee simple of the real property 

35 subject to the environmental covenant. 
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1 c. Each person that originally signed the environmental 
2 covenant or an assignee of an original signatory, unless the 

3 person waived in a recorded document the right to consent or 

4 the agency finds that the person no longer exists or canmot be 
5 located or identified with the exercise of reasonable 

6 diligence. 

7 d. Except as otherwise provided in subsection 4, paragraph 

8 "b", the holder. 

9 2. If an interest in real property is subject to an 
10 environmental covenant, the interest is not affected by an 
11 amendment to the environmental covenant unless the current 

12 owner of the interest consents to the amendment or has waived 

13 in a recorded document the right to consent to amendments. 

14 3. Except for an assignment undertaken pursuant to a 

15 governmental reorganization, assignment of an environmental 

16 covenant to a new holder is an amendment. 

17 4. Except as otherwise provided in an environmental 
18 covenant, all of the following apply: 
19 a. A holder may not assign its interest without consent of 

20 the other parties as provided in subsection 1. 

21 b. A holder may be removed and replaced by agreement of 

22 the other parties specified in subsection 1. 

23 c. A court of competent jurisdiction may fill a vacancy in 

24 the position of holder. 

25 Sec. 15. NEW SECTION. 455L.ll ENFORCEMENT OF 
26 ENVIRONMENTAL COVENANT. 
27 1. A civil action for injunctive or other equitable relief 

28 for violation of an environmental covenant may be maintained 

29 by any of the following: 

30 a. A holder or grantor. 

31 b. Except for environmental covenants created under 

32 section 455L.2, subsection 5, paragraph "e", the agency or, if 

33 it is not the agency with authority to determine or approve 
34 the environmental response project, the department of natural 
35 resources. 
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1 c. Any person to whom the environmental covenant expressly 

2 grants power to enforce the environmental covenant. 

3 d. A person whose interest in the real property or whose 

4 collateral or liability may be affected by the alleged 

5 violation of the environmental covenant. 
6 e. A municipality or other unit of local government in 

7 which the real property subject to the environmental covenant 

8 is located. 
9 2. This chapter does not limit the regulatory authority of 

10 an agency under law other than this chapter with respect to an 

11 environmental response project. 
12 3. A person is not responsible for or subject to liability 

13 for environmental remediation solely because it has the right 

14 to enforce an environmental covenant. 

15 Sec. 16. NEW SECTION. 455L.l2 RELATION TO ELECTRONIC 

16 SIGNATURES IN GLOBAL AND NATIONAL COMMERCE ACT. 
17 This chapter modifies, limits, or supersedes the federal 

18 Electronic Signatures in Global and National Commerce Act, 15 

19 u.s.c. S 7001 et seq., but does not modify, limit, or 

20 supersede section lOl(a) of that Act, 15 u.s.c. S 700l(a), or 

21 authorize electronic delivery of any of the notices described 

22 in section 103(b) of that Act, 15 u.s.c. S 7003(b). 

23 EXPLANATION 
24 This bill creates the uniform environmental covenants Act 

25 in new Code chapter 455L. 
26 The bill provides that any person may be a holder of an 

27 environmental covenant, that an environmental covenant may 
28 identify more than one holder, and that the interest of a 

29 holder is an interest in real property. The bill provides 

30 that a state or federal agency is bound by any obligation it 

31 assumes in an environmental covenant, but the agency does not 

32 assume obligations merely by signing an environmental 

33 covenant, and that any other person that signs an 
34 environmental covenant is bound by the obligations the person 

35 assumes in the environmental covenant, but signing the 
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1 environmental covenant does not change obligations, rights, or 

2 protections granted or imposed under law other than this bill 

3 except as provided in the environmental covenant. The bill 

4 provides rules regarding the subordination of interests in 

5 real property in relation to environmental covenants. 

6 The bill provides the requirements for what must be 
7 contained in an environmental covenant and provides that an 
8 environmental covenant may contain other information, 

9 restrictions, and requirements agreed to by the persons who 

10 sign the environmental covenant. The bill provides that an 

11 agency may require those persons specified by the agency who 

12 have interests in the real property to sign the environmental 

13 covenant. 

14 The bill provides that an environmental covenant that 

15 complies with the new Code chapter runs with the land and that 
16 an environmental covenant that is otherwise effective is valid 

17 and enforceable even if the environmental covenant has certain 

18 characteristics or effects or certain events occur. The bill 

19 provides that an instrument that creates restrictions or 

20 obligations with respect to real property that was recorded 

21 before the effective date of this bill is valid and · 
22 enforceable. The bill does not apply in any other respect to 

23 such an instrument. The bill does not i-nvalidate ::.o:r render 
24 unenforceable any interest that was created prior to the 

25 enactment of this bill or that is otherwise enforceable under 

26 the law of this state. 

27 The bill does not authorize a use of real property that is 

28 otherwise prohibited by zoning, by other law, or by a recorded 

29 instrument that has priority over the environmental covenant. 
30 The bill provides that an environmental covenant may prohibit 

31 or restrict uses of real property which are authorized by 

32 zoning or by law other than the new Code chapter. 
33 The bill provides notice requirements regarding who should 

34 receive a copy of the environmental covenant, but the validity 

35 of an environmental covenant is not affected by failure to 
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1 provide a copy as required. 
2 The bill provides that an environmental covenant and any 
3 amendment or termination of the environmental covenant must be 
4 recorded in every county in which any portion of the real 
5 property subject to the environmental covenant is located. 
6 The bill provides that an environmental covenant is 
7 perpetual unless the environmental covenant is limited to a 

8 specific duration or terminated by the occurrence of a 
9 specific event, by consent, by foreclosure of an interest that 

10 has priority over the environmental covenant, by an eminent 
11 domain proceeding, or through other means allowed under the 
12 bill. The bill provides that if a state agency determines 
13 that the restrictions contained in an environmental covenant 
14 are no longer necessary, the agency may terminate the 
15 environmental covenant or reduce its burden on the real 

16 property after providing notice to each person that signed the 

17 environmental covenant and the current property owner. The 
18 bill provides that a person that signed an environmental 
19 covenant or a current property owner may seek approval from 
20 the agency for the termination or modification of an 
21 environmental covenant and may seek judicial review of an 
22 adverse determination. If a federal agency has regulatory 

- 23 .authority over the environmental response project,· applicable 

24 federal law will apply to judicial review of an adverse 

25 determination. The bill provides that, except as otherwise 
26 provided, an environmental covenant may not be extinguished, 
27 limited, or impaired through issuance of a tax deed, 
28 foreclosure of a tax lien, or application of certain real 
29 property doctrines. 
30 The bill provides that an environmental covenant may be 

31 amended or terminated by consent only if the amendment or 
32 termination is signed by the agency, unless the project is 

33 conducted by a person on the person's own land; the current 
34 owner in fee simple of the real property subject to the 
35 environmental covenant; each person that originally signed the 

-16-



S.F. ---- H.F. 

1 environmental covenant, unless the person waived in a signed 
2 record the right to consent or the agency finds that the 
3 person no longer exists or cannot be located or identified; 
4 and except as otherwise provided, the holder. The bill 
5 provides that if an interest in real property is subject to an 
6 environmental covenant, the interest is not affected by an 
7 amendment to the environmental covenant unless the current 
8 owner of the interest consents to the amendment or has waived 

9 in a signed record the right to consent to amendments. The 
10 bill provides that, except for an assignment undertaken 
11 pursuant to a governmental reorganization, assignment of an 
12 environmental covenant to a new holder is an amendment. The 
13 bill provides that, except as otherwise provided in an 
14 environmental covenant, a holder may not assign its interest 

15 without consent of the other parties, a holder may be removed 
16 and replaced by consent and agreement of the other parties, 

17 and a court of competent jurisdiction may fill a vacancy in 
18 the position of holder. 
19 The bill provides that a civil action for injunctive or 
20 other equitable relief for violation of an environmental 
21 covenant may be maintained by the holder or grantor of the 
22 environmental covenant, the applicable agency or the 

.23 depar.tment of natural resources, any person to whont the 

24 environmental covenant expressly grants power to enforce, a 
25 person whose interest in the real property or whose collateral 
26 or liability may be affected by the alleged violation of the 
27 environmental covenant, or a unit of local government in which 
28 the real property subject to the environmental covenant is 
29 located. The bill provides that a person is not responsible 

30 for or subject to liability for environmental remediation 
31 solely because the person has the right to enforce an 

32 environmental covenant. 
33 The bill provides for the applicability of certain 

·34· provisions of the federal Electronic Signatures in Global and 
35 National Commerce Act. 
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1 The bill makes certain amendments to the Code due to the 
2 adoption of the uniform environmental covenants Act. The bill 
3 requires the director of the department of natural resources, 
4 at the discretion of the director, to enter into environmental 
5 covenants. The bill includes environmental covenants as a 
6 factor in the rulemaking process for corrective action 
7 response requirements for releases of a regulated substance in 
8 connection with an underground storage tank. 
9 The bill makes amendments to the land recycling and 

10 environmental remediation standards Act in Code chapter 455H 
11 by including a definition of an environmental covenant. The 
12 bill provides that an institutional or technological control 
13 includes an environmental protection easement filed prior to 
14 the effective date of the bill or an environmental covenant. 
15 The bill makes conforming amendments to Code chapter 455H in 
16 relation to allowing environmental covenants to take the place 
17 of environmental protection easements as one possible 
18 institutional or technological control under the Code chapter. 
19 
20 

21 
22 
23 

24 

25 

26 

27 

28 

29 

30 

31 
32 

33 
34 

35 
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THOMAS J. VILSACK, GOVERNOR 

SALLY J. PEDERSON, LL GOVERNOR 

To: General Assembly 

From: Jeffrey R. Vonk, Directo 
Iowa Department of Natural ~:1uu 

Date: February 4, 2005 

Re: Uniform Environmental Covenants Act 

STATE OF IO'J\/A 
DEPARTMENT OF NATURAL RESOURCES 

JEFFREY R. VONK, DIRECTOR 

The department proposes to adopt the 11Uniform Environmental Covenants Act" in a new 
chapter of the Iowa Code- Iowa Code Chapter 455L. The 11Uniform Environmental 
Covenants Act" is a uniform state law developed by the National Conference of 
Commissioners on Uniform State Laws (Commission). This law creates by statute the 
authority to place use restrictions on contaminated property and eliminates ambiguities 
as to the validity and enforcement of these restrictions under common law rules. The 
statutory legal mechanism it creates is called an ~~environmental covenant." 

Currently, under programs such as IDNR's contaminated sites and underground storage 
tanks programs and the federal Resource Conservation-and Recovery Act and 
Comprehensive Environmental Response, Compensation and Liability Act programs, 
there is ambiguity over the creation and enforceability of use restrictions entered into 
between the government and property owners. This has delayed cleanups and caused 
uncertainty as to the long-term viability of such controls. This Act ensures that land use 
restrictions, mandated environmental monitoring requirements, and a wide range of 
common engineering controls designed to control the potential environmental risk of 
residual contamination will be recorded in the land records and effectively enforced over 
time. This Act reverses the variety of common law doctrines that limit such 
enforceability. 

Because these use restrictions can be effectively enforced against any future landowner 
that violates a condition of the environmental covenant, current landowners that have 
complied with the terms and conditions of the covenant can be assured that their liability 
ends once they sell their property. This clarification on the issue of liability should 
encourage additional entities to purchase and redevelop contaminated properties. 

This Act will also amend existing provisions of the Iowa Code including eliminating the 
use of the 11environmental easement" concept created in the land recycling program. 
This legislation will make clear that ~~environmental covenants" will be the mechanism 
used for all use restrictions created during environmental remediation of real property in 
the state of Iowa. 

A number of states have introduced legislation to adopt the Uniform Environmental 
Covenants Act (e.g., Ohio, Nebraska, Pennsylvania). The Iowa commissioners who serve 
on the Commission will be recommending the adoption of this Act in their upcoming 
report to the Iowa General Assembly. See Iowa Cod~ ·chapter 5, Uniform State Laws. 

WALLACE STATE OFFICE BUILDING /502 EAST 9th STREET I DES MOINES, IOWA 50319 

515-281-5918 TDD 515-242-5967 FAX 515-281-6794 www.iowadnr.com 
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SENATE FILE 375 

AN ACT 

CREATING THE UNIFORM ENVIRONMENTAL COVENANTS ACT. 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

Section 1. Section 455B.l03, Code 2005, is amended by 
adding the following new subsection: 

NEW SUBSECTION. 7. At the discretion of the director, 
enter into environmental covenants in accordance with chapter 
455L and accept or maintain such other real property interests 
as shall be appropriate for the protection of human health and 
safety or the environment. 

Sec. 2. Section 455B.474, subsection 1, paragraph f, 
subparagraph (4), subparagraph subdivision (f), Code 2005, is 
amended to read as follows: 

(f) Other relevant site specific factors such as the 
feasibility of available technologies, existing background 
contaminant levels, current and planned future uses, 
ecological, aesthetic, and other relevant criteria, and the 
applicability and availability of engineering and 
institutional controls, including an environmental covenant as 
established by chapter 455L. 

Sec. 3. Section 455H.l03, Code 2005, is amended by adding 
the following new subsection: 

NEW SUBSECTION. 7A. "Environmental covenant" means a 
servitude arising under an environmental response project that 

• • 
Senate File 375, p. 2 

imposes activity and use limitations as defined in section 
455L.2. 

Sec. 4. Section 455H.206, subsections 2, 3, 4, 5, and 6, 
Code 2005, are amended to read as follows: 

2. An institutional or technological control includes any 
of the following: 

a. A state or federal law or regulation. 

b. An ordinance of any political subdivision of the state. 
c, A contractual obligation recorded and executed in a 

manner satisfying chapter 558. 
d. A control which the participant can demonstrate reduces 

or manages the risk from a release through the period 
necessary to comply with the applicable standards. 

e. An environmental protection easement filed prior to the 
effective date of this Act. 

f. An environmental covenant created in accordance with 
chapter 455L. 

3. If the department's determination of compliance with 
applicable standards pursuant to subchapter 3 is conditioned 
on a restriction in the use of any real estate in the affected 
area, the participant must utilize an institutional control. 
If the restriction in use is to limit the use to 
nonresidential use, the participant must use an environmental 
preeeetieft-easemefte covenant as the institutional control. 
Environmental preeeeeieft-easemeftes covenants may also be used 
to implement other institutional or technological controls. 
An environmental preeeeeieft-easemefte-m~se-be-grafteed-by-the 
£ee-eie%e-ewfters-e£-ehe-re%evaftt-rea%-eseaee~--~he-partie±paftt 

sha%%-£~rft±sh-ee-ehe-deparemefte-abstraets-e£-eie%e-aftd-ether 

dee~meftts-s~££ieiefte-te-eftab%e-ehe-deparemefte-ee-deeermifte 

ehae-ehe-easemeftes-wi%%-be-eft£ereeab%e~--Aft-eftvireftmeftta% 

preeeetieft-easemefte-sha%%-be-±ft-a-£erm-previded-by-r~%e-e£-ehe 

deparemefte~--Aft-eftvireftmeftea%-preteeeieft-easemeftt-m~st-prev±de 

a%%-e£-the-£e%%ewiftg~ 
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a~--The-eaeemefte-ftamee-ehe-eeaee,-aee~ftq-ehre~qh-ehe 

deparemefte7-ae-qrafteee~ 

b~--The-eaeemefte-idefteifies-ehe-aetiviey-eieher-beiftq 

reeerieeed-er-req~ired-ehro~qh-ehe-ifteeie~eiefta%-er 

eeehfte%eqiea%-eeftere%~ 

e~--The-easemefte-r~fte-wieh-ehe-%aftd,-biftdiftq-the-ewfter-e£ 

ehe-%aftd-aftd-ehe-OWfterLS-S~CCeSSOrS-aftd-aesiqftS~ 

d~--The-easemefte-eha%%-iftc%~de-aft-ac~ftew%edqmefte-by-the 

direeeer-e£-aeeepeaftee-e£-ehe-easemeftt-by-ehe-deparemefte~ 

e~--The-eaeemefte-is-£i%ed-ift-ehe-o££iee-ef-the-recorder-ef 

the-eo~ftey-ift-whieh-ehe-rea%-eeeaee-~s-%eeated-aftd-ift-afty 

eeftera%-reqieery-which-may-be-ereaeed-by-ehe-d~reeeor covenant 
must comply with the requirements of chapter 455L. 

4. If the use of an institutional or technological control 
is confirmed in a no further action letter issued pursuant to 
section 455H.301, the institutional or technological control 
may be enforced in district court by the department, a 
political subdivision of this state, the participant, or any 
successor in interest to the participant. Aft-eftviroftmeftea% 
preteeeieft-easemefte-qraftecd-p~rs~afte-ee-s~bseeeioft-3-sha%%-be 

eftforeeab%e-ift-perpet~ity~fteewithetaftdiftg-seetiofte-6%4~~4 
thro~qh-6%4~3a~--A£ter-the-reeordiftg-ef-the-eaeemefttT-eaeh 

iftetr~mefte-trafteferriftq-aft-ifteereet-ift-the-area-affected-by 

the-eaeemeftt-eha%%-iftc%~de-a-epeeifie-refereftce-te-the 

reeerded-eaeemeftt~--%£-a-traftsfer-iftstr~meftt-fai%s-to-ifte%~de 

a-epeeifie-refereftce-ee-the-reeorded-eaeemeftt,-the-traftsferer 
may-%ose-afty-e£-the-beftefits-previded-by-thie-ehapter~ 

5. An institutional or technological control, except for 
an environmental preteeti6ft-easemeftt covenant, may be removed, 
discontinued, modified, or terminated by the participant or a 
successor in interest to the participant upon a demonstration 
that the control no longer is required to assure compliance 
with the applicable standard. Upon review and approval by the 
department, the department shall issue an amendment to its no 
further action letter approving the removal, discontinuance, 
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modification, or termination of an institutional or 
technological control which is no longer needed. 

6. An environmental preteetieft-eaeemeftt-graftted covenant 
created pursuant to subsection 3 may be re%eased terminated or 
amended only by-a-re%ease-er-ameftdmeftt-ef-the-eaeemeftt 
exee~ted-by-the-direeter-aftd-fi%ed-with-the-ee~ftty-reeerder in 
accordance with chapter 455L. The department may determine 
that any person who intentionally violates an environmental 
preteetieft-easemeftt covenant or other technological or 
institutional control contained in a no further action letter 
loses any of the benefits provided by this chapter as to the 
affected area. In the event the technological or 
institutional controls fail to achieve compliance with the 
applicable standards, the participant shall undertake an 
additional response action sufficient to demonstrate to the 
department compliance with applicable standards. Failure to 
proceed in a timely manner in performing the additional 
response action may result in termination of the participant's 
enrollment in the land recycling program. 

Sec. 5. NEW SECTION. 455L.l TITLE. 
This chapter shall be known and cited as the "Uniform 

Environmental covenants Act". 
Sec. 6. NEW SECTION. 455L.2 DEFINITIONS. 
As used in this chapter, unless the context otherwise 

requires: 
1. "Activity and use limitations" means restrictions or 

obligations created under this chapter with respect to real 
property. "Activity and use limitations" may include, but is 
not limited to, restrictions on installation of water wells 
and other exposure receptors, construction of surface and 
subsurface structures, disturbance of and maintenance of soil 
caps and technological controls, and land use classifications 
such as residential, nonresidential, or industrial. 

2. "Agency" means the department of natural resources 
created by section 455A.2 or any other state department or 

• 
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federal agency that determines or approves the environmental 
response project pursuant to which an environmental covenant 
is created. 

3. "Common interest community" means a condominium, 
cooperative, or other real property with respect to which a 
person, by virtue of the person's ownership of a parcel of 
real property, is obligated to pay property taxes or insurance 

premiums for, or for maintenance or improvement of, other real 
property described in a recorded covenant that creates the 
common interest community. 

4. "Environmental covenant" means a servitude arising 
under an environmental response project that imposes activity 
and use limitations or the written document creating such 
servitude. 

5. "Environmental response project" means a plan or work 
performed for environmental remediation affecting real 
property and conducted under or by one of the following: 

a. A federal or state program that is subject to the 
jurisdiction of an agency, including but not limited to 
programs established by chapters 455B and 445G, corrective or 
response actions pursuant to 42 u.s.c. S 6901 et seq., and 
remedial actions under 42 u.s.c. S 9601 et seq. 

b. A federal or state program for the replacement or 
protection of ecological features including wetlands. 

c. A state voluntary cleanup program authorized in chapter 
455H. 

d. An incident to a closure conducted with approval of an 
agency of a solid or hazardous waste management unit, a 
sanitary disposal project, or an underground storage tank. 

6. "Grantor" means any person with sufficient fee title or 
other property ownership interests necessary to create a valid 
environmental covenant under Iowa law. 

7. "Holder" means the grantee of an environmental covenant 
as specified in section 455L.3, subsection 1. 
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8. "Person" means an individual, corporation, business 
trust, estate, trust, partnership, limited liability company, 

association, joint venture, public corporation, government, 
governmental subdivision, agency, or instrumentality, or any 
other legal or commercial entity. 

9. "Record", used as a noun, means information that is 
inscribed on a tangible medium or that is stored in an 

electronic or other medium and is retrievable in perceivable 
form. 

Sec. 7. NEW SECTION. 455L.3 NATURE OF RIGHTS 
SUBORDINATION OF INTERESTS. 

1. Any person, including a person that owns an interest in 

the real property, an agency, or a municipality or other unit 
of local government, may be a holder. An environmental 
covenant may identify more than one holder. The interest of a 
holder is an interest in real property. 

2. A right of an agency under this chapter or under an 
environmental covenant, other than a right as a holder, is not 
an interest in real property. 

3. An agency is bound by any obligation it assumes in an 
environmental covenant, but an agency does not assume 
obligations merely by signing an environmental covenant. Any 
other person that signs an environmental covenant is bound by 
the obligations the person assumes in the environmental 
covenant, but signing the environmental covenant does not 
change obligations, rights, or protections granted or imposed 
under law or administrative action other than this chapter 
except as provided in the environmental covenant. 

4. The following rules apply to interests in real property 
in existence at the time an environmental covenant is created 
or amended: 

a. An interest that has priority under other law is not 
affected by an environmental covenant unless the person that 
owns the interest subordinates that interest to the 
environmental covenant. 

S.F. 375 
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b. This chapter does not require a person that owns a 

prior interest to subordinate that interest to an 
environmental covenant or to agree to be bound by the 

environmental covenant. 
c. A subordination agreement may be contained in an 

environmental covenant covering real property or in a separate 
record. If the environmental covenant covers commonly owned 
property in a common interest community, the covenant or 
record may be signed by any person authorized by the governing 
board of the owners' association. 

d. An agreement by a person to subordinate a prior 
interest to an environmental covenant affects the priority of 
that person's interest but does not by itself impose any 
affirmative obligation on the person with respect to the 
environmental covenant. 

Sec. 8. NEW SECTION. 455L.4 CONTENTS OF ENVIRONMENTAL 
COVENANT. 

1. An environmental covenant shall contain all of the 
following: 

a. A statement that the instrument is an environmental 
covenant executed pursuant to this chapter. 

b. A legally sufficient description of the real property 
subject to the environmental covenant. 

c. A description of the activity and use limitations on 
the real property. 

d. The identity of every holder and grantor. 
e. A signature by the grantor, the agency, every holder, 

and, unless waived by the agency, every owner in fee simple of 
the real property subject to the environmental covenant. 

f. Identification of the name and location of any final 
agency action decision documents for the environmental 
response project reflected in the environmental covenant. 

g. The rights of access to the real property granted in 
connection with implementation or enforcement of the 

environmental covenant. 
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2. In addition to the information required in this 
section, an environmental covenant may contain other 
information, restrictions, and requirements agreed to by the 
persons who sign the environmental covenant, including any of 
the following: 

a. Requirements for periodic reporting describing 
compliance with the environmental covenant. 

b. Requirements for notice to an agency following transfer 
of a specified interest in, or concerning proposed changes in 
use of, applications for building permits for, or proposals 
for any site work affecting the contamination on, the real 
property subject to the environmental covenant. 

c. A brief narrative description of the contamination and 
remedy, including the contaminants of concern, the pathways of 
exposure, limits on exposure, and the location and extent of 
the contamination. 

d. Limitations on amendment or termination of the 
environmental covenant in addition to those contained in 
sections 455L.9 and 455L.l0. 

e. Rights of the holder in addition to the holder's right 
to enforce the environmental covenant pursuant to section 
455L,ll. 

3. In addition to other conditions for its approval of an 
environmental covenant authorized by law, an agency may 
require those persons specified by the agency who have 
interests in the real property to sign the environmental 
covenant. 

Sec. 9. NEW SECTION. 455L.5 VALIDITY -- EFFECT ON OTHER 
INSTRUMENTS. 

1. An environmental covenant that complies with this 
chapter runs with the land. 

2. An environmental covenant that is otherwise effective 
is valid and enforceable even if any of the following applies 
to the environmental covenant: 

• 
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a. The environmental covenant is not appurtenant to an 

interest in real property. 
. b. The environmental covenant can be or has been assigned 

to a person other than the original holder. 
c. The environmental covenant is not of a character that 

has been recognized traditionally at common law. 
d. The environmental covenant imposes a negative burden. 
e. The environmental covenant imposes an affirmative 

obligation on a person having an interest in the real property 

or on the holder. 
f. The benefit or burden does not touch or concern real 

property. 
g. There is no privity of estate or contract. 
h. The holder dies, ceases to exist, resigns, or is 

replaced. 
i. The owner of an interest subject to the environmental 

covenant and the holder are the same person. 
3. An instrument that creates restrictions or obligations 

with respect to real property that would qualify as activity 
and use limitations except for the fact that the instrument 
was recorded before the effective date of this chapter is 
valid and enforceable and is not rendered invalid or 
unenforceable based upon any of the potential limitations on 
enforcement of interests described in subsection 2 or because 
it was identified as an easement, servitude, deed restriction, 
or other interest. This chapter does not apply in any other 

respect to such an instrument. 
4. This chapter does not invalidate or render 

unenforceable any interest, whether designated as an 
environmental covenant or other interest, that was created 
prior to the enactment of this chapter or that is otherwise 

enforceable under the laws of this state. 
Sec. 10. NEW SECTION. 45SL.6 RELATIONSHIP TO OTHER LAND­

USE LAW. 
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This chapter does not authorize a use of real property that 
is otherwise prohibited by zoning, by law other than this 
chapter regulating use of real property, or by a recorded 
instrument that has priority over the environmental covenant. 
An environmental covenant may prohibit or restrict uses of 
real property which are authorized by zoning or by law other 

than this chapter. 
Sec. 11. NEW SECTION. 4SSL.7 NOTICE. 
1. A copy of a recorded environmental covenant shall be 

provided to each of the following in the manner required by an 

agency: 
a. Each person that signed the environmental covenant. 
b. Each person holding a recorded interest in the real 

property subject to the environmental covenant. 
c. Each person in possession of the real property subject 

to the environmental covenant. 
d. Each municipality or other unit of local government in 

which real property subject to the environmental covenant is 

located. 
e. Any other person the agency requires. 
2. The validity of an environmental covenant is not 

affected by failure to provide a copy of the environmental 
covenant as required under this section. 

Sec. 12. NEW SECTION. 4SSL.8 RECORDING. 
1. An environmental covenant and any amendment or 

termination of the environmental covenant shall be recorded in 
every county in which any portion of the real property subject 

to the environmental covenant is located. For purposes of 
indexing, a holder shall be treated as a grantee. 

2. Except as otherwise provided in section 4SSL.9, 
subsection 4, an environmental covenant is subject to the laws 
of this state governing recording and priority of interests in 

real prop~rty. 
Sec. 13. NEW SECTION. 4SSL.9 DURATION -- AMENDMENT BY 

COURT OR DEPARTMENT ACTION. 

S.F. 375 
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1. An environmental covenant is perpetual unless any of 
the following occurs: 

a. The environmental covenant, by its terms, is limited to 

a specific duration or terminated by the occurrence of a 
specific event. 

b. The environmental covenant is terminated by consent 
pursuant to section 455L.l0, 

c. The environmental covenant is terminated pursuant to 
subsection 2 or 3. 

d. The environmental covenant is terminated by foreclosure 
of an interest that has priority over the environmental 
covenant. 

e. The environmental covenant is terminated or modified in 

an eminent domain proceeding, but only if all of the following 
occur: 

(1) The agency that signed the document, if any, is a 
party to the proceeding. 

(2) Each person that signed the environmental covenant, 
unless the person waived in a signed record the right to 
consent or a court finds that the person no longer exists or 
cannot be located or identified with the exercise of 
reasonable diligence, and the current property owner are given 
notice of the pendency of the proceeding. 

(3) The court determines, after hearing, that the 
termination or modification will not adversely affect human 
health and safety or the environment. 

2. If the agency that signed an environmental covenant is 
a state agency and has determined that the intended purposes 
can no longer be realized, the agency may terminate the 
environmental covenant or reduce its burden on the real 
property subject to the environmental covenant. Notice shall 
be provided to each person that signed the covenant or their 
assignee, to the current property owner, and to any other 
persons identified in section 455L.l0, subsection 1. The 
agency's determination or failure to make a determination upon 
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request shall constitute final agency 
agency to make a determination within 
shall constitute final agency action. 

action. Failure by the. 
sixty days upon request 
Any person entitled to 

notice by the agency shall be entitled to judicial review 
pursuant to section 17A.l9 with the following exceptions: 

a. Proceedings for judicial review shall be filed in the 
county in which the environmental covenant was recorded. 

b. Notwithstanding section 17A.l9, subsection 2, service 
of process shall not be jurisdictional and shall be as 
provided in the Iowa rules of civil procedure. 

c. Notwithstanding section 17A.l9, subsection 3, a 
petition for judicial review shall be filed within thirty days 
of the written decision by the agency. Such filing shall be 
jurisdictional. 

d. The district court shall hear and consider relevant 
evidence, including testimony or other evidence not considered 
by the agency, regarding the question of whether the 

environmental covenant should be terminated or the burden on 
the real estate reduced if, based on changed circumstances, 
the court determines the intended purposes of the 
environmental covenant can no longer be realized. 

3. If the agency that signed an environmental covenant is 
a federal agency, the agency's determination or failure to 
make a determination as provided in subsection 2 shall be 
reviewable in accordance with applicable federal law. 

4. Except as otherwise provided in subsections 1, 2, and 
3, an environmental covenant may not be extinguished, limited, 
or impaired through issuance of a tax deed, foreclosure of a 
tax lien, or application of the doctrine of adverse 
possession, prescription, abandonment, waiver, lack of 
enforcement, or acquiescence, or a similar doctrine. 

5. An environmental covenant may not be extinguished, 
limited, or impaired by application of section 558.68 or 
sections 614.24 through 614.38. 

• 
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Sec. 14, NEW SECTION. 455L.l0 AMENDMENT OR TERMINATION 
BY CONSENT. 

1. An environmental covenant may be amended or terminated 
by consent only if the amendment or termination is signed by 
all of the following: 

a. The agency. 
b. The current owner in fee simple of the real property 

subject to the environmental covenant. 
c. Each person that originally signed the environmental 

covenant or an assignee of an original signatory, unless the 
person waived in a recorded document the right to consent or 
the agency finds that the person no longer exists or cannot be 
located or identified with the exercise of reasonable 
diligence. 

d. Except as otherwise provided in subsection 4, paragraph 
"b", the holder. 

2. If an interest in real property is subject to an 
environmental covenant, the interest is not affected by an 
amendment to the environmental covenant unless the current 
owner of the interest consents to the amendment or has waived 
in a recorded document the right to consent to amendments. 

3. Except for an assignment undertaken pursuant to a 
governmental reorganization, assignment of an environmental 
covenant to a new holder is an amendment. 

4. Except as otherwise provided in an environmental 
covenant, all of the following apply: 

a. A holder may not assign its interest without consent of 
the other parties as provided in subsection 1. 

b. A holder may be removed and replaced by agreement of 
the other parties specified in subsection 1. 

c. A court of competent jurisdiction may fill a vacancy in 
the position of holder. 

Sec. 15. NEW SECTION. 455L.ll ENFORCEMENT OF 
ENVIRONMENTAL COVENANT, 
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1. A civil action for injunctive or other equitable relief 
for violation of an environmental covenant may be maintained 
by any of the following: 

a. A holder or grantor. 
b. The agency or, if it is not the agency with authority 

to determine or approve the environmental response project, 
the department of natural resources. 

c. Any person to whom the environmental covenant expressly 
grants power to enforce the environmental covenant. 

d. A person whose interest in the real property or whose 
collateral or liability may be affected by the alleged 
violation of the environmental covenant. 

e. A municipality or other unit of local government in 
which the real property subject to the environmental covenant 

is located. 
2. This chapter does not limit the regulatory authority of 

an agency under law other than this chapter with respect to an 
environmental response project. 

3. A person is not responsible for or subject to liability 
for environmental remediation solely because it has the right 
to enforce an environmental covenant. 

Sec. 16. NEW SECTION. 455L.l2 RELATION TO ELECTRONIC 
SIGNATURES IN GLOBAL AND NATIONAL COMMERCE ACT. 

This chapter modifies, limits, or supersedes the federal 
Electronic Signatures in Global and National Commerce Act, .15 
u.s.c. S 7001 et seq., but does not modify, limit, or 
supersede section lOl(a) of that Act, 15 u.s.c. S 700l(a), or 
authorize electronic delivery of any of the notices described 
in section l03(b) of that Act, 15 u.s.c. S 7003(b). 

Sec. 17. Section 558.68, Code 2005, is amended by adding 
the following new subsection: 

NEW SUBSECTION. 5. This section shall not impair the 
validity of an environmental covenant established pursuant to 
chapter 455L. 

S.F. 375 
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Sec. 18. Section 614.24, Code 2005, is amended by adding 

the following new unnumbered paragraph: 

NEW UNNUMBERED PARAGRAPH. This section shall not impair 
the validity of an environmental covenant established pursuant 
to chapter 455L. 

Sec. 19. Section 614.32, Code 2005, is amended by adding 

the following new subsection: 

NEW SUBSECTION. 6. All interests created by an 

environmental covenant established pursuant to chapter 455L. 
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