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A BILL FOR

An Act relating to the requlation of securities, by defining the

terms "agent" and "security”, providing registration

requirements, providing for disciplinary actions, imposing

fees and civil penalties, providing for testimony and the

production of evidence, authorizing cooperation with law

enforcement entities, providing criminal penalties, and

eliminating reporting requirements.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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Section 1. Section 502.102, subsection 3, paragraph a,

subparagraph (3), Code 2001, is amended to read as follows:
(3) Effecting transactions in a federal covered security
as described in sections 18(b)(3) and 18(b)(4)(D) of the
Securities Act of 1933 as amended in Pub. L. No. 104-290, if a
commigsion or other remuneration is not either directly or

indirectly paid any person for soliciting in this state.
Sec., 2. Section 502.102, subsection 19, Code 2001, is
amended to read as follows:

19. "Security" means any note; stock; treasury stock:;
bond; debenture; evidence of indebtedness; certificate of
interest or participation in a profit sharing agreement;
collateral trust certificate; preorganization certificate or
subscription; transferable share; investment contract;
viatical settlement contract, or any fractional or pooled
interest in such contract; voting trust certificate;
certificate of deposit for a security; fractional undivided
interest in an oil, gas, or other mineral lease or in payments
out of production under such a lease, right, or royalty; an
interest in a limited liability company or in a limited
liability partnership or any class or series of such interest,
including any fractional or other interest in such interest;
or, in general, any interest or instrument commonly known as a
"security”, or any certificate of interest or participation
in, temporary or interim certificate for, receipt for,
guarantee of, or warrant or right to subscribe to or purchase,
any of the foregoing. "Security"” does not include an
ingsurance or endowment policy or annuity contract under which
an insurance company promises to pay money either in a lump
sum or periodically for life or for some other specified
period. “"Security" also does not include an interest in a
limited liability company or a limited liability partnership
if the person claiming that such an interest is not a security
proves that all of the members of the limited liability
company or limited liability partnership are actively engaged
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in the management of the limited liability company or limited
liability partnership; provided that the evidence that members
vote or have the right to vote, or the right to information
concerning the business and affairs of the limited liability
company or limited liability partnership, or the right to
participate in management, shall not establish, without more,
that all members are actively engaged in the management of the
limited liability company or limited liability partnership.
"Security” is any of the foreqoing as provided in this

subgection whether or not it is evidenced by a written

instrument.

Sec. 3. Section 502,203, subsection 18, Code 2001, is
amended to read as follows:

18. An offer or sale of securities which are exempt from
registration under 15 U.S.C. §77a-77aa pursuant to rule 801 or
802 promulgated by the securities and exchange commigssion as

provided in the Securities Act of 1933.

19. Any other security or transaction or offering or class

of securities or transactions or offers exempted or
requirements for exemption waived, by the administrator by

rule or order, from requirements provided in section 502.201
or 502.602.

Sec. 4. Section 502.207A, subsection 7, Code 2001, is
amended to read as follows:

7. Notwithstanding any other provision of this chapter,
the administrator shall not deny effectiveness to or suspend
or revoke the effectiveness of a registration under this
section on the basis of section 502.209, subsection 1,
paragraph "h", and the administrator shall not impose the
conditions specified in section 502.208, subsection 8,
subsection 9, paragraph "b", or subsection 12, $he
administrator-may-issue-a-stop-order-pursuant-co-section
562:2089-to-fiters~under-this-section~for-any-of-the-fotiowing
addicionai-reasonss

ar--Phe-trssueris-principai-place-of-business-is-not-in-this
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statex
br--At-lease-fifry-percent-of-the-itssueris-fuii-time
empioyees-are-not-tecated-in-this-states
ev--At~-teast-eighty-percent-of-the-net-proceeds-of-the
offering-are-not-going-to-be-used-in-connection-with-the
operations-of-the-rssuer-in-this-seates
dv--1f-the-iasuer-is-a-seed-or-venture-capital-fundy-at
teast-fifty-percent-of-the-moneys-received-£from-the-sate-of
the-securities-witi-not-be-used-to-make-seed-or-venture
capitai-investments-in-this-states

Sec. 5. Section 502.302, subsections 1 and 3, Code 2001,
are amended to read as follows:

1. A broker-dealer, agent, investment adviser, or
investment adviser representative may obtain an initial or
renewal license by filing with the administrator, or an
organtzation person which the administrator by rule designates
assigng as a designee, an application together with a consent

to service of process pursuant to section 502.609 and the
appropriate filing fee as required in this section. If the
application is filed with a degsignee, the applicant must also
pay any reasonable costs charqed by the designee. The
applicant may transmit the fee to the administrator through
the designee according to rules adopted by the administrator.
The application shall contain information the administrator

requires by rule concerning the applicant's form and place of
organization, proposed method of doing business and financlal
condition, and the qualifications and experience of the
applicant. In the case of a broker-dealer or investment
adviser, the application shall include the qualifications and
experience of any partner, officer, director or controlling
person, any injunction or administrative order cor conviction
of a misdemeanor involving securities and any conviction of a
felony, and any other matters which the administrator
determines are relevant to the application. In addition, in
the case of an investment adviser, the application shall
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include any information to be furnished or disseminated to any
client or prospective client, and any other information which
the administrator determines is relevant to the application,
1f no dernial order is in effect and no proceeding is pending
under section 502.304, registration becomes effective at noon
of the sixtieth day after a completed application or an
amendment completing the application is filed, unless waived
by the applicant. The administrator may by rule or order
specify an earlier effective date.

3. Every applicant for initial or renewal registration as
a broker-dealer or-investment-adviser shall pay a filing fee
of two hundred dollars. Every applicant for an initial or

renewal registration as an investment adviser shall pay a

filing fee of one hundred dollars. Every applicant for

initial or renewal registration as an agent or investment
adviser representative shall pay a filing fee of thirty
dollars. However, an investment adviser representative is not
required to pay a filing fee if the investment adviser is a
sole proprietorship or the substantial equivalent and the
investment adviser representative is the same individual as
the investment adviser, A filing fee is not refundable.
Every person acting as a federal covered adviser in this
state, except with respect to federal covered advisers whose
only clients are those described in section 502.301,
subsection 3, paragraph "b", shall pay an initial and renewal
notice filing fee of one hundred dollars,

Sec. 6. Section 502.304, subsection 1, paragraph m,
subparagraph (1), Code 2001, is amended to read as follows:

(1) Has willfully violated the law of a foreign
jurisdiction governing or regulating any aspect of the
business of securities, insurance, or banking.

Sec. 7. Section 502.304, subsection 1, is amended by
adding the following new paragraph:

NEW PARAGRAPH. o©. Is the subject of a cease and desist
order issued by the administrator under section 502.604,
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another state, or the securities and exchange commission.

Sec. 8. Section 502,304, subsection B, Code 2001, is
amended to read as follows:

B. A civil penalty tevied imposed under subsection 1 shall
not exceed ene five thousand dollars per vicolation per person
and shall not exceed one five hundred thousand dollars in a
single proceeding against any one person. Aii-admintstrative
fines Moneys received from the imposition of civil penalties
shall be deposited in the general fund of the state.

Sec. 9. Section 502.603, subsection 3, Code 2001, is
amended by striking the subsgsection and inserting in lieu

thereof the following:

3. A person is not excused from attending or testifying in
a proceeding required by this section, or from producing any
evidence, including a document or record in obedience to a
subpoena of the administrator or any officer designated by the
administrator, on the ground that the testimony or evidence
required, whether documentary or otherwise, may tend to
incriminate such person or subject such person to a penalty or
forfeiture. If a person makes a claim against self-
incrimination, the administrator may file a petition to compel
compliance with this section in the district court for Polk
county. The court may make a threshold determination on the
applicability of the self-incrimination privilege. Any
evidence compelled under order of the district court, or any
information directly or indirectly derived from such evidence
or other information, shall not be used against the person in
any criminal case. The limitation on the use of evidence in a
criminal proceeding contained in this section does not apply
to any prosecution or proceeding for perjury or contempt of
court committed in the course of giving or producing
information, documents, testimony, or other evidence.

Sec. 10. Section 502.604, unnunbered paragraph 1, Code
2001, is amended to read as follows:

If it appears to the administrator that a person has
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engaged or is about to engage in an act or practice
constituting a violation of this chapter or any rule or order
adopted or issued pursuant to this chapter, the administrator
may do either-or-both any of the following:

Sec., l1l. Section 502.604, Code 2001, is amended by adding
the following new subsection:

NEW SUBSECTION. 3. Assess a civil penalty against the
person, if the violation was made knowingly or recklessly.

The penalty shall be assessed as an agency action provided for
under chapter 17A. The amount of the civil penalty shall not
exceed five thousand dollars for each violation,

Sec. 12, HNEW SECTION. 502.604B LIMITED LAW ENFORCEMENT
AUTHORITY.

The administrator or designee, when carrying out the
provisions of section 502.603, 502.603A, or 502.604, may
develop, share, and receive information related to any law

enforcement purpose, including any criminal investigation.

The administrator or designee shall not have the authority to
issue criminal subpoenas or make arrests. The administrator
or designee shall not be considered a peace officer, including
as provided in chapter 801.

Sec. 13. Section 502.605, subsection 1, Code 2001, is
amended to read as follows:

1. a. Except as provided in paragraph "b", a person who
willfully and-knowingly violates any provision of this
chapter, or any rule or order under this chapter, is guilty of
a class "D" felony,.

b. A person who willfully and-knowitngly violates section
502.401, 502.402, or 502.403, or section 502.408, subsection 1
or 2, resulting in a loss of more than ten thousand dollars is
guilty of a class "C" felony.

Sec. 14. Section 502.605, Code 2001, is amended by adding
the following new subsection:

NEW SUBSECTION. 4. 1In a criminal proceeding brought under
this chapter, the applicability of any exemption, exception,
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exclusion from a definition, or preemption shall be an
affirmative defense. The defendant claiming such an
exemption, exception, exclusion, or preemption has the burden
of going forward with the evidence of the claim.

Sec. 15. Section 502.207B, Code 2001, is repealed.

EXPLANATION

This bill amends a number of provisions in Code chapter
502, the state's law regulating the sale of securities.

Code section 502.102 currently provides a definition of
"agent" who represents a broker-dealer or issuer for purposes
of regulation, The section provides that the term does not
include a person representing an issuer for certain purposes,
including effecting transactions in a federal covered
security. The bill amends the provision to require that in
order for the exception to apply no remuneration can be paid
for soliciting a person in the gtate.

The bill also amends the definition of “security" in Code
section 502.102. The Code provision currently defines
security to mean a long list of a number of different types of
investments or ownership interests, including stock,
certificates of deposit, and membership interests. The bill
provides that the term includes any of the described
investments or ownership interests regardless of whether it is
evidenced by a written instrument.

Code section 502.203 currently exempts transactions from
the requirements of Code sections 502.201 and 502.602. Code
section Code 502.201 provides registration requirements for
securities and Code section 502,602 provides requirements for
filing prospectus or sales literature to persons, including
prospective investors. The bill provides that these sections
do not apply to a sale of securities that are exempt from
registration under the federal Securities Act of 1933.

Code section 502.207A currently provides an expedited
registration process for small issuers. The bill eliminates
provisions allowing the administrator of the security bureau
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(the commissioner of insurance or the commissioner's deputy)
to issue a stop order to filers,

Code section 502,302 currently provides that a broker-
dealer, agent, investment adviser, or investment adviser
representative may obtain an initial or renewal license by
filing an application and paying a filing fee with the
administrator or an organization which the administrator by
rule designates. The bill provides that the applicant must
pay any reasonable costs charged by the designee for
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processing the filings. It also amends a provision requiring

o
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an investment adviser to pay a filing fee of $200, by
decreasing the fee to $100.
Code section 502,304 currently provides that the

-
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administrator may order the denial, suspension, or revocation

—
w

of a registration or may take disciplinary action against a

=
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registrant or a person representing the registrant. One of
the grounds for such action is the viclation of law of a

-
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foreign jurisdiction governing the business of securities or

e
0

banking. The bill adds the business of insurance.
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Code section 502.304 currently provides for the denial,

N
[

revocation, suspension, and withdrawal of registration by the
administrator based on a number of grounds. The bill adds to
that list another ground of being subject to a cease and
desist order issued by the federal securities and exchange
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commission or another state. The bill increases the maximum
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civil penalties for viclations of the section from $1,000 to
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$5,000 per violation, It also increases the ceiling that
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applies to a single proceeding from $100,000 to $500,000.
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Code section 502.603 currently provides that a person is

W
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not excused from attending and testifying or from producing
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other evidence pursuant to a subpoena. The section provides

W
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protections against self-incrimination in a criminal

W
w

proceeding. The bill rewrites those provisions by authorizing
the administrator to petition the court to require a person to
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provide testimony or evidence, with the exception that the
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testimony or other evidence may not be used in a criminal
proceeding.

The bill also amends Code section 502.604 to provide for
the imposition of a civil penalty upon a person who is in
violation of a provision in the chapter, a rule adopted under
the chapter, or a order issued under the chapter. The amount
of the civil penalty shall not exceed $5,000.

The bill creates a new Code section 502.604B authorizing
the securities bureau to cooperate with law enforcement
agencies, including agencies conducting criminal
investigations.

Code section 502.605 currently provides that a person who
vicolates a provision of the chapter is gquilty of a felony,
either a class "C" or class "D" felony. The provision
contains a requirement that the violation be committed
willfully and knowingly. The bill eliminates the requirement
that the violation is knowing. The bill also provides that in
a criminal proceeding in which a person claims an exenmption,
exception, exclusion under a definition, or a preemption, the
person has the burden of going forward with evidence of the

claim.
Code section 502.207B currently provides that the director
of revenue and finance and the administrator must report on an

annual basis to the senate's and house of representatives'
committees on ways and means concerning the expedited filing
by registration system provided by Code section 502.207A. The
bill repeals Code section 502.207B.

LSB 1239DP 79
-9- da/pj/5.1




/24|

STATE OF

‘ I A Therese M. Vaughan, Commissioner
THOMAS ) VILSACK INSURANCE DIVISION
GOVERNOR IOWA DEPARTMENT OF COMMERCE

SALLY J PEDERSON
LT GOVERNOR

MEMORANDUM
To. Members of the 79" General Assembly

From: Craig A. Goettsch
Superintendent of Securities

Re  Securities Bureau Legislation
Date: February 20, 2001

The Insurance Division/ Secunties Bureau has filed an Omnibus Bill that proposes changes to
some enforcement provisions, definitons, and licensing sanctions. This will largely be
noncontroversial. However, the Bureau is seeking limited peace officer status for some
enforcement staff. We are seeing an increasing number of cases that result in criminal
referrals.  Our investigatory ability and authority would be enhanced with this status.

. Additionally, we are working more often with FB! and other law enforcement personnel, so
being a law enforcement authonty would improve our communications. A second important
proposal involves a new national electronic licensing system for investment advisers. The 50
states and the SEC are jointly developing this system, to be called Investment Adviser
Registration Depository (IARD), with the NASD serving as a vendor. Federally registered firms
will be mandated to use the system. We are also seeking to require that state filers use this
system.

Section 1 adds a limitation on when a person will be excluded from the definition of agent
under the act. Currently, persons selling in reliance upon two federal limited offering
exemptions are excluded. We propose to add a requirement that in order to be excluded, no
commissions are paid. This is the same treatmen! and requirement elsewhere in the act as a
prerequisite for the lowa limited offering exemption (§203(9)). The same requirement also
exists in subparagraph (4). The policy behind this is that persons being paid commission
should be registered.

Section 2 removes all doubt as to the issue of a security needing to be in wnting. Importantly,

including such a provision in the definition would save the potential cost of litigating this issue

as Texas had to do in Thomas v. State (3 S.W.3d 89 (Tex.CL.App.1999, petition for

discretionary review granted 5/24/00)). There, the Texas Court of Appeals concluded that an

evidence of indebtedness under the Texas Securnties Act must be in writing. We receive
. compiaints from lowa citizens who have been soid “notes" that are never reduced 1o writing.

SECURITIES BUREAU / 340 MAPLE STREET / DES MOINES. IOWA 503190066 / 515-281-4441 / Facsimile 515-281-3058
hittp /fwww Slate ia us/govemmentconyins/security/secunty htm




Section 3 makes two changes to the exemplion sections. A new exemption is proposed that
coordinates with new federal exemptions that are designed to facilitate the participation of J.S.
holders of foreign securities in cerain cross-border transactions. Without the exemptions,
persons already holding certain foreign securities are excluded from exchange offers, business
combinations and nghts offerings. The language proposed was developed and adopted by the
North American Securities Administrators Association.

¢

The second change clarifies an existing exemption by providing more discretion to the
administrator.

Section 4 repeals some outdated language in the Bureau's small business “fast-track"
registration section. Section 207A was adopted in conjunction with a investment tax credit that
has long since expired. The standards being repealed were added to the securities provisions
in order to ensure that the tax credit was used by lowa based companies. With the elimination
of the credit, the limitations in §207A may be repealed.

Section 5 clanfies the authority of the Securilies Bureau to require that all investment adviser
licensing be done through a designee This is intended to implement use of an electronic filing
system being jointly developed by the North American Securities Administrators Association
(NASAA/the 50 states) and the Securities and Exchange Commission. The system will be
known as the Investment Adviser Registration Depository (IARD), a correlative of the current
licensing system for broker-dealers and securities agents (CRD). Filers would be required to
file electronically with the 1ARD and also pay the costs to support the filing.

L

We have received letters of support for requiring this system from the major trade groups,
including the Financial Planning Association, the Certified Financial Planner Board of
Standards, the Investment Company Institute, and the Investment Counsel Association of
Amarica, Inc. Only 4-5 states have indicated that they do not currently plan to mandate use of
this system.

This proposal would also reduce the current annual registration fee for state only registered
advisers from $200 to $100. The reduction in Bureau revenues is estimated to be $14,000.
When developing this program a few years ago, the Bureau suggested fees that we believed
would be adequate to pay for the costs of regulation. Last year, program revenues were
$195,000 versus program costs of $42,000. This year, after hiring an auditor, revenues are
already $135,000 versus the program budget of $54,000.

We submit that requiring use of the system is critical. The |ARD will provide a centralized
electronic filing system for applications, amendments and renewals, thereby reducing
paperwork and the possibility of incomplete and inaccurate filings. investors will have access
to a web-based public disclosure system that allows them to check the disciplinary history of
the persons with whom they might do business. The IARD will serve as an “electronic
business card” for advisers to where they can refer potential customers to review application
forms and required disclosures. The system helps move the agency to a completely electronic
system before the goal of 2003. This uniform system will help ensure that there is no further
preemption of state authority in the oversight of what is essentially locat activity.

Section 6 adds a reference to “insurance” violations as grounds for taking action against a
securities licensee.
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. Section 7 adds to Iist of reasons for licensing action to include being ordered to "cease and
desist” from securities law violations in lowa, another state, or by the SEC.

Section 8 increases the maximum amount a person may pay as a civil penalty from $1,000 to
$5.000 for one incident, and a total of $500,000, up from $100,000. This reflects both the
passage of time since the thresholds were first set, and the increasingly egregious nature of
the cases the Bureau investigates. The broader range provides wider latitude for the Bureau
in negotiating voluntary settiements and consent judgments.

Section 9 amends current §502.603(3), which is based on the Uniform Securities Act section
407(d). The current language provides that if, after the subject of a subpoena or request to
testify has asserted that to answer would viclate his or her 57 Amendment rights, and the
administrator then compels the lestimony, the subject gets transactional immunity. That
means he or she may not be prosecuted for any offense that testimony describes. We are
proposing a change to use immunity, i.e., whatever testimony that is given and any
evidence flowing from it cannot be used in any subsequent prosecution. Secondiy,
there are potenttal constitutional concerns with an administrative agency granting immunity.
This amendment further provides for a process to resolve claims of immunity by the
administrator filing in court. A judge then questions the person on each specific factual issue
to determine whether the grant is appropnate. The validity of the Fifth Amendment assertion
must be determined by a judge, not hinging on a witness' claim alone.

. Section 10 makes a nonsubstantive wording change.

Section 11 will authonze the Bureau to request some kind of monetary sanction from
unlicensed, nonexempt individuals who are issued cease and desist orders. This capability
would put more “teeth" into an otherwise fairly toothless process. Al present these orders
have limited value uniess the violator continues selling under the specific circumstances
proscribed by the cease and desist order, thereby setting up a civil injunclive action. The
ability to request that an administrative law judge impose a civil penalty as part an
admunistrative action would be an immediate, effective way to sanction--and hopefully curb--
unlicensed and fraudulent activity.

Section 12 creates law enforcement authority for the Bureau for the limited purpose of sharing
with and receiving information from other law enforcement agencies. The level and nature of
investment fraud is changing, with our investigations increasingly resulting in ciminal referrais.
In FYQO0, we were involved on seven criminal case compared with a historical average of two
or three per year. We have referred substantial information this year to the FBI in three
separate cases. Because the Bureau lacks "law enforcement™ authority, federal and state
agencies clothed with such power are unable to share certain information with the Bureau in
joint investigations. This lack of information flow hampers the Bureau's ability to effectively and
efficiently conduct investigations and make filing decisions. Further, the Bureau would be
more likely to be ireated as an equal partner in joint investigations with other state and federal
' agencies if it had this limited law enforcement capability.

Section 13 deletes the phrase "and knowingly” in the criminal penalties section. The test

would then be one of "willful” violations, which is the language used in the Uniform Secunties
Act, in most state securities laws, and in the faederal law at section 24 of the Securities Act of

k!
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1933. The current draft of the uniform securities act, which is under revision, has the following
comment.

4

The term “wilifully” has the same meaning in Section 306(a)}(2} as it did in the
1956 Act. All that is required is proof that a person actled intentionally in the
sense that the person was aware of what he or she was doing. Proof of evil
motive or intent to violate the law or knowledge that the law was being violated is
not required. This definition has been followed by most subsequent courts. See,
e.g., State v. Kansas, 460 P.2d 596 (Kan. 1969) (*No specific intent is necessary
to constitute the offense where one violates the securities act except the intent to
do the act denounced by the statute”); State v. Nagel, 279 N.W.2d 911, 915 (S.D.
1979) ("[I)t is widely understood that the legislature may forbid the doing of an act
and make its commission a crime without regard to the intent or knowledge of the
doer"); State v. Fries, 337 N.W.2d 398, 405 (Neb. 1983) (proof of a specific
intent, evil motive, or knowledge that the law was being violated is not required to
sustain a criminal conviction under a state's blue sky law); Peopie v. Riley, 708
P.2d 1359, __ (Colo. 1985) (“A person acts ‘knowingly’ or ‘willfully’ with respect
to conduct . . . when he is aware that his conduct . . . exists”); State v. Larsen,
865 P.2d 1355, 1358 (Utah 1993} (willful implies a willingness to commit the act,
not an intent to violate the law or to injure another or acquire any advantage),
State of Mo. v. Dumke, 901 S W.2d 100, 102 (Mo. Ct. App. 1995) (mens rea not
required);, State v. Mueller, 549 NW.2d 455, __  (Wis. Ct. App. 1996)
(willfulness does not require proof that the defendant acted with intent to defraud
or knowledge that the law was violated).

s

"Willfully” would not include negligent or inadvertent conduct. Taking out the knowledge
requirement makes it much easier to make and prove a criminal case on referral. Bureau
criminal referrals thus would be more likely to be acted upon. And, in complex cases, the
prosecutor could completely ignore the maze of entities through which products are marketed
for proof purposes, as "who knew what from whom" would no longer be relevant.

Section 14 has been added to clarify the parties’ respective obligations in a criminal
proceeding. While the standard of proof that the prosecuting attorney is required to meet to
obtain a conviction is establishing the requisite elements of the criminal offense “beyond a
reascnable doubt,” a defendant ciaiming an exemption or exception as a defense has the
burden of offering evidence to establish that defense. Case law in other states has upheld the
constitutionality of these types of provisions.

Section 15 repeals existing section 502.207B. This contains an outdated report required
originally as part of the Bureau's small business ‘fast-track® registration section in section
207A. That was adopted in conjunction with an investment tax credit that has long since
expired. With the elimination of the credit, the requirements of §207B may be repealed.
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A BILL FOR

An Act relating to the regulation of securities, by defining the
terms "agent" and "security", providing registration
requirements, providing for disciplinary actions, imposing
fees and civil penalties, providing for testimony and the
production of evidence, authorizing cooperation with law
enforcement entities, providing criminal penalties, and
eliminating reporting reguirements.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IQWA:
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Section l. Section 502.102, subsection 3, paragraph a, .
subparagraph (3), Code 2001, is amended to read as follows:
(3) Effecting transactions in a federal covered security
as described in sections 18(b)(3) and 18{b)(4){(D) of the
Securities Act of 1933 as amended in Pub. L. No. 104-290, if a
commission or other remuneration is not either directly or

indirectly paid any person for soliciting in this state.
Sec. 2. Section 502.102, subsection 19, Code 2001, is
amended to read as follows:

19. "Security" means any note; stock; treasury stock:
bond; debenture; evidence of indebtedness; certificate of
interest or participation in a profit sharing agreement;
collateral trust certificate; preorganization certificate or
subscription; transferable share; investment contract;
viatical settlement contract, or any fractional or pooled
interest in such contract; voting trust certificate;
certificate of deposit for a security; fractional undivided

interest in an oil, gas, or other mineral lease or in payments
out of production under such a lease, right, or royalty; an
interest in a limited liability company or in a limited
liability partnership or any class or series of such interest,
including any fractional or other interest in such interest;
or, in general, any interest or instrument commonly known as a
"security", or any certificate of interest or participation
in, temporary or interim certificate for, receipt for,
guarantee of, or warrant or right to subscribe to or purchase,
any of the foregoing. “Security" does not include an
insurance or endowment policy or annuity contract under which
an insurance company promises to pay money either in a lump
sum or periodically for life or for some other specified
period. "Security" also does not include an interest in a
limited liability company or a limited liability partnership
if the person claiming that such an interest is not a security
proves that all of the members of the limited liability

company or limited liability partnership are actively engaged .

._l...



Lo BENE S B « (ST U T VN I N R

[l e T R N
N oS = O WD

uwwwwNNMNNNNNNHH!H
W N~ O 0 X~ N L WO O

-w

(9]
un

e ————eeeesssses

or. 4B ..

in the management of the limited liability company or limited
liability partnership; provided that the evidence that members
vote or have the right to vote, or the right to information
concerning the business and affairs of the limited liability
company or limited liability partnership, or the right to
participate in management, shall not establish, without more,
that all members are actively engaqed in the management of the
limited liability company or limited liability partnership.
"Security" is any of the foreqoing as provided in this

subsection whether or not it is evidenced by a written

instrument.
Sec. 3. Section 502,203, subsection 18, Code 2001, is

amended to read as follows:
18. An offer or sale of securities which are exempt from

registration under 15 U.S.C. §77a-77aa pursuant to rule 801 or

802 promulgated by the securities and exchange commission as

provided in the Securities Act of 1933.

19. Any other security or transaction or offering or class

of securities or transactions or offers exempted or

requirements for exemption waived, by the administrator by

rule or order, from requirements provided in section 502.201
or 502.602.

Sec. 4. Section 502.207A, subsection 7, Code 2001, is
amended to read as follows:

7. Notwithstanding any other provision of this chapter,
the administrator shall not deny effectiveness to or suspend
or revoke the effectiveness of a registration under this
section on the basis of section 502.209, subsection 1,
paragraph "h", and the administrator shall not impose the
conditions specified in section 502.208, subsection 8,
subsection 9, paragraph "b", or subsection 12. Phe
admintserator-may-itssue-a-stop-order-parsuant-to-section
582:209-co-fiters-under-this-seceion-for-any-of-the-fotiowrng
addrtionat-reasonss

a:--Fhe-tasueris-principat-place-of-business-ta-not-in-this
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states

br--At-teast-fifty-percent-of-the-itssueris-fuii-time
employees-are-not-tocated-in-thia-scaces

cr--At-teast-etghty-percent-of-the-net-proceeda-of-the
offering-are-not-going-to~-be-used-in-connececion-with-the
operations-of-the-rssuer-in-this-states

d:--if-the-issuer-is-a-seed-or-venture-capitat-fund;-at
teast-frfty-percent-of-the-moneys-recetrved-from-the-sate-of
the-securities-witl-not-be-used-to-make-seed-or-venture
capitai-tnvestments-in-this-states

Sec. 5. Section 502.302, subsections 1 and 3, Code 2001,
are amended to read as follows:

1. A broker-dealer, agent, investment adviser, or
investment adviser representative may obtain an initial or
renewal license by filing with the administrator, or an
ergantration person which the administrator by rule designates
assigns as a designee, an application together with a consent

to service of process pursuant to section 502.609 and the
appropriate filing fee as required in this section. If the

application is filed with a designee, the applicant must also

pay any reasonable costs charged by the designee. The

applicant may transmit the fee to the administrator through

the designee according to rules adopted by the administrator,

The application shall contain information the administrator
requires by rule concerning the applicant's form and place of
organization, proposed method of doing business and financial
condition, and the qualifications and experience of the
applicant. 1In the case of a broker-dealer or investment
adviser, the application shall include the qualifications and
experience of any partner, officer, director or controlling
person, any injunction or administrative order or conviction
of a misdemeanor involving securities and any conviction of a
felony, and any other matters which the administrator
determines are relevant to the application. In addition, in
the case of an investment adviser, the application shall
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include any information to be furnished or disseminated to any
client or prospective client, and any other information which
the administrator determines is relevant to the application,
If no denial order is in effect and no proceeding is pending
under section 502.304, registration becomes effective at noon
of the sixtieth day after a completed application or an
amendment completing the application is filed, unless waived
by the applicant. The administrator may by rule or order
specify an earlier effective date.

3. Every applicant for initial or renewal registration as
a broker-dealer or-investment-adviser shall pay a filing fee
of two hundred dollars. Every applicant for an initial or

renewal registration as an investment adviser shall pay a

filing fee of one hundred dollars. Every applicant for

initial or renewal registration as an agent or investment
adviger representative shall pay a filing fee of thirty
dollars. However, an investment adviser representative is not
required to pay a filing fee if the investment adviser is a
sole proprietorship or the substantial equivalent and the
investment adviser representative is the same individual as
the investment adviser. A filing fee is not refundable,
Every person acting as a federal covered adviser in this
state, except with respect to federa]l covered advisers whose
only clients are those described in section 502.301,
subsection 3, paragraph "b", shall pay an initial and renewal
notice filing fee of one hundred dollars.

Sec. 6. Section 502.304, subsection 1, paragraph m,
subparagraph (1). Code 2001, is amended to read as follows:

(1) Has willfully vicolated the law of a foreign
jurisdiction governing or regulating any aspect of the
business of securities, insurance, or banking.

Sec. 7. Section 502.304, subsection 1, Code 2001, is
amended by adding the following new paragraph:

NEW PARAGRAPH. o©. Is the subject of a cease and desist
order issued by the administrator under section 502.604,
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another state, or the securities and exchange commission.

Sec. 8. Section 502.304, subsection 8, Code 2001, is
amended to read as follows:

8. A civil penalty tevied imposed under subsection 1 shall
not exceed ene five thousand dollars per violation per person
and shall not exceed one five hundred thousand dollars in a
single proceeding against any one person. Aii-admintstrative
fines Moneys received from the imposition of civil penalties

shall be deposited in the general fund of the state,

Sec. 9. Section 502.603, subsection 3, Code 2001, is
amended by striking the subsection and inserting in lieu
thereof the following:

3. A person is not excused from attending or testifying in
a proceeding required by this section, or from producing any
evidence, including a document or record in obedience to a
subpoena of the administrator or any officer designated by the
administrator, on the ground that the testimony or evidence
required, whether documentary or otherwise, may tend to
incriminate such person or subject such person to a penalty or
forfeiture. If a person makes a claim against self-
incrimination, the administrator may file a petition to compel
compliance with this section in the district court for Polk
county. The court may make a threshold determination on the
applicability of the self-incrimination privilege. Any
evidence compelled under order of the district court, or any
information directly or indirectly derived from such evidence
or other information, shall not be used against the person in
any criminal case. The limitation on the use of evidence in a
criminal proceeding contained in this section does not apply
to any prosecution or proceeding for perjury or contempt of
court committed in the course of giving or producing
information, documents, testimony, or other evidence.

Sec. 10. Section 502.604, unnumbered paragraph 1, Code
2001, is amended to read as follows:

If it appears to the administrator that a person has
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engaged or is about to engage in an act or practice
constituting a violation of this chapter or any rule or order
adopted or issued pursuant to this chapter, the administrator
may do etther-or-both any of the following:

Sec. 1l1. Section 502.604, Code 2001, 1i1s amended by adding
the following new subsection:

NEW SUBSECTION. 3. Assess a civil penalty against the

person, 1f the violation was made knowingly or recklessly.
The penalty shall be assessed as an agency action provided for
under chapter 17A. The amount of the civil penalty shall not
exceed five thousand dollars for each violation.

Sec. 12. NEW SECTION. 502.604B LIMITED LAW ENFORCEMENT
AUTHORITY.

The administrator or designee, when carrying out the
provisions of section 502.603, 502.603A, or 502.604, may
develop, share, and receive information related to any law

enforcement purpose, including any criminal investigation.

The administrator or designee shall not have the authority to
issue criminal subpoenas or make arrests. The administrator
or designee shall not be considered a peace officer, including
as provided in chapter 80l.

Sec. 13. Section 502.605, subsection 1, Code 2001, is
amended to read as follows:

1. a. Except as provided in paragraph "b", a person who
willfully end-knewingiy vioclates any provision of this
chapter, or any rule or order under this chapter, is guilty of
a class D" felony.

b. A person who willfully and-knowingty vicolates section
502.401, 502.402, or 502.403, or section 502.408, subsection 1
or 2, resulting in a loss of more than ten thousand dollars is
guilty of a class "C" felony.

Sec, 14, Section 502.605, Code 2001, is amended by adding
the following new subsection:

NEW SUBSECTION. 4. 1In a criminal proceeding brought under

this chapter, the applicability of any exemption, exception,

-6-
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exclusion from a definition, or preemption shall be an
affirmative defense. The defendant claiming such an
exemption, exception, exclusion, or preemption has the burden
of going forward with the evidence of the claim.

Sec. 15. Section 502,207B, Code 2001, is repealed.

EXPLANATION

This bill amends a number of provisions in Code chapter
502, the state's law regulating the sale of securities.

Code section 502.102 currently provides a definition of
"agent" who represents a broker-dealer or issuer for purposes
of regulation. The section provides that the term does not
include a person representing an issuer for certain purposes,
including effecting transactions in a federal covered
security. The bill amends the provision to require that in
order for the exception to apply no remuneration can be paid
for soliciting a person in the state.

The bill also amends the definition of “"security" in Code
section 502.102. The Code provision currently defines
security to mean a long list of a number of different types of
investments or ownership interests, including stock,
certificates of deposit, and membership interests. The bill
provides that the term includes any of the described
investments or ownership interests regardless of whether it is
evidenced by a written instrument.

Code section 502.203 currently exempts transactions from
the requirements of Code sections 502.201 and 502.602. Code
section Code 502.201 provides registration requirements for
securities and Code section 502.602 provides requirements for
filing prospectus or sales literature to persons, including
prospective investors. The bill provides that these sections
do not apply to a sale of securities that are exempt from
registration under the federal Securities Act of 1933,

Code section 502.207A currently provides an expedited
registration process for small issuers. The bill eliminates

provisions allowing the administrator of the security bureau
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{the commissioner of insurance or the commissioner's deputy)
to issue a stop order to filers.

Code section 502.302 currently provides that a broker-
dealer, agent, investment adviser, or investment adviser
representative may obtain an initial or renewal license by
filing an application and paying a filing fee with the
administrator or an organization which the administrator by
rule designates. The bill provides that the applicant must
pay any reasonable costs charged by the designee for
processing the filings. It also amends a provision requiring
an investment adviser to pay a filing fee of $200, by
decreasing the fee to $100.

Code section %02.304 currently provides that the
administrator may order the denial, suspension, or revocation
of a registration or may take disciplinary action against a
registrant or a person representing the registrant, One of
the grounds for such action is the violation of law of a
foreign jurisdiction governing the business of securities or
banking. The bill adds the business of insurance.

Code section 502.304 currently provides for the denial,
revocation, suspension, and withdrawal of registration by the
administrator based on a number of grounds. The bill adds to
that list another ground of being subject to a cease and
desist order issued by the federal securities and exchange
commission or another state. The bill increases the maximum
civil penalties for violations of the section from $1,000 to
$5,000 per violation. It also increases the ceiling that
applies to a single proceeding from $100,000 to $500,000.

Code section 502.603 currently provides that a person is
not excused from attending and testifying or from producing
other evidence pursuant to a subpoena. The section provides
protections against self-incrimination in a c¢riminal
proceeding. The bill rewrites those provisions by authorizing
the administrator to petition the court to require a person to
provide testimony or evidence, with the exception that the

-8-
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testimony or other evidence may not be used in a criminal
proceeding,

The bill also amends Code section 502.604 to provide for
the imposition of a civil penalty upon a person who is in
violation of a provision in the chapter, a trule adopted under
the chapter, or a order issued under the chapter. The amount
of the civil penalty shall not exceed $5,000.
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The bill creates a new Code section 502.604B authorizing
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the securities bureau to cooperate with law enforcement
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agencies, including agencies conducting criminal
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investigations.
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Code section 502.605 currently provides that a person who
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violates a provision of the chapter is guilty of a felony,
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either a class "“C" or class “D" felony. The provision
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contains a requirement that the violation be committed
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willfully and knowingly. The bill eliminates the requirement
that the violation is knowing. The bill also provides that in
a criminal proceeding in which a person claims an exemption,
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exception, exclusion under a definition, or a preemption, the

20 person has the burden of going forward with evidence of the

21 claim,

22 Code section 502.207B currently provides that the director
23 of revenue and finance and the administrator must report on an
24 annual basis to the senate's and house of representatives'

25 committees on ways and means concerning the expedited filing
26 by registration system provided by Code section 502.207A. The
27 bill repeals Code section 502,207B.
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SENATE TILE 473
FISCAL MNOTE

The estimate for Sanate File 473 13 hereby submitted as a fiscal note pursuant
to Joint Rule 17 and as a correctional impact statement pursuant to Section
2.56, Code of lowa. Data used 1n developing this fiscal note and correctional
impact atatement are available from the Legislative Fiscal Bureau to members of
the Leglslature upon regquest

Senate File 473 makes several changes to the regulation of securities by
redefining agents and securities, as well as providing for diciplinary actions,
and registration reguirements. The Bill 1increases the ceiling for ciwvil
penaltlies for violations and decreases i1nvestment adviser fees to $100. The
Bill creates a new Code section, Section 502.604B auvthorizing the securities
bureau to cooperate with law enforcement agencies, Iincluding agencies
conducting criminal investigations. A person who violates a proviston of the
chapter 18 guilty of a felony, either a Class "C" or Class "D." The provision
contains a requirement that the viclation be committed willfully and knowingly.

ASSTAPTIONS
1. Charge, conviction, and sentencing patterns and trends will not change

over the projection period.

2. Prisoner length of stay, revocation rates, and other corrections’
practices and policies will not change over the projection period.

3. The law will become effective July ). 2001. A lag effect of six months is
assumed, from the effective date of the change in the law to the date of
first entry of affected offenders 1nto the correctional system.

4. The analysis is based on 1information obtained from the Justice Data
Warehouse, which 1ncludes statewide court information. Convictlon and
penalty information is based on FY 2000 data.

5. The marginal cost per day for county Jjails 18 $25 per offender.
6. Court costs vary by type of offense charged as well as contested versus
uncontested cases. Information concerning the rat:o of conteated versus

uncontested cases 13 not available

7. These costs include expenses f{or the Clerk of Court, court attendant,
court reporter, juries, and judges, i.e., Magistrates, District Associate
Judges, and District Court Judges.

8. The median cost per case for the State Public Defender to defend a Class C
or D felony 1s 51, 000.

9. Court costs vary by type of offense charged as well as contested versus
uncontested cases. Trial costs for a Class C or D Felony case range from



- -
SENATE CLIP SHEET MARCH 27, 2001 : Y

PAGE 2 , FISCAL NOTE, SENATE FILE 473

~3- Rl

approximately $3,000 to $5,000.

10. Average length of stay for

serious nisdemeancors {s 25 to 41 monthe in
Priscn.

~

11. There have been no convictions for casas initiated on or after SQtaﬁne:
1, 1997, under Chapter 502.605, Code of Yowa.

CORRECTIONAL IMPACT

Senate File 473 is not expacted to have a significant corroctionnl L+
FISCAL IMPACT '

\

The fiscal impact of Senate File 473 cansot be determimed, but is not expedted
to be asilgnificant. The estimated cost for one offender is approximacely
$19,000 to

$31,000 depending on whether the case is contested or uncontested
and prisoner length of stay.

General Fund revenues are expected to decrease $14,008 in rY 2002 and $15.@00
in FY 2003 due to reduced fees for investment advisors.

B ‘,"
SOURCES

Department of Correcticons -k

Department of Human Rights, Criminal amd Juvenile Justice Planuniny Dl.ﬂ*tu'
Judicial Branch i
Iowa Insurance Division

sState Public Defender

(LSB 12393V, CH6)

FILED MARCH 26, 2001 BY DENNIS PROUTY, FISCAL DI*CTOR
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Amend Senate Fi:e 473, as passed by the Senate, as
follows:

1. Page 7, by inserting after line 4, the
following:

"SUBCHAPTER 1
SHORT TITLE AND DEFINITIONS

Sec. . NEW SECTION. S23A.101 SHORT TITLE.

This chapter may be cited as the "Iowa Cemetery and
Funeral Merchandise and Funeral Services Act".

Sec. . NEW SECTION. 523A.102 DEFINITIONS.

For purposes of this chapter, unless the context
otherwise requires:

1. "Authorized to do business within this state"
means a person licensed, registered, or subject to
regulation by an agency cof the state of Iowa or who
has filed a consent to service of process with the
commissioner for purposes ¢f this chapter.

2. "Beneficlary" means any natural person
specified or included 1n a purchase agreement, upon
whose future death cemetery merchandise. funeral
merchandise, funeral services, or a combination
thereof are to be provided under the purchase
agreement .

3. "Burial account” means an account established
by a person with a financial inst:tution for the
purpose of funding the future purchase of cemetery
merchandise, funeral merchandlse, or a combination
thereof without any related trust agreement.

4. "Burial trust fund" means an 1rrevocable burial
trust fund established by a person with a financial
institution for the purpose of funding the future
purchase of cemetery merchandise, funeral merchandise,
funeral services, or a combination thereof upon the
death of the person named in the burial trust fund's
records or a related purchase agreement. “Burial
trust fund" does not 1nclude or imply the existence of
any oral or written purchase agreement for cemetery
merchandise, funeral merchandise, funeral services, or
a combination thereof hetween the person and a seller.

5. "Cemetery merchandise" means foundations, dgrave
markers, tombstones, ornamental merchandise,
memorials, and monuments sold under a purchase
agreement that does not requilire installation within
twelve months of the purchase.

6. "Commissioner" means the commissioner of
insurance or the deputy administrator authorized in
section 523A.801 to the extent the commissioner
delegates functions to the deputy administrator.

7. "Common business enterprise"” means a group ©of
two or more business entities that share common

H-1448 -1-
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1 ownership 1n excess of f:fty percent.
2 8. "Cred:t sale" means a sale of goods, services,
3 or an 1interest in lana 1n which all of the following
4 are applicable:
S a. Credit 1s granted elther under a seller credit
6 card or by a seller who regularly engages as a seller
7 in credit transactions of the same kind.
8 b. The buyer 15 a person other than an
9 organization.
10 c. The goods, services, or 1nterest in land are
11
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purchased primarily for a personal, family, or
household purpose.

d. Either the debt is payable in 1installments or a
finance charge 1s made.

e. For goods and services, the amount financed
does not exceed twenty-five thousand dollars.

3. "Delivery"™ occurs when:

a. The cemetery merchandise. funeral merchandise,
or the title document establishing an easement for
burial rights 1s phys:ically delivered to the purchaser
or installed, except that burial of any item at the
site of its ultimate use shall not constitute delivery
for purposes of this chapter.

b. I1f authorized by a purchaser under a purchase
agreement, cemetery merchandise has been permanently
1dentified with the name of the purchaser or the
beneficiary and delivered to a bonded warehcuse or
storage facility approved by the commissioner and both
title to the merchandise and a warehouse rece:ipt have
been delivered to the purchaser or beneficiary and a
copy of the warehouse rece:pt has been delivered to
the establishment for retention 1n its files.

c. [f authorized by a purchaser under a purchase
agreement, a polystyrene or polypropylene outer burial
container has been permanently identified with the
name of the purchaser or the beneficiary and delivered
to a8 bonded warehouse or storage facility approved by
the commissioner and both title to the merchandise and
a warehouse receipt have been delivered to the
purchaser or beneficiary and a copy of the warehouse
receipt has been delivered to the establishment for
retention 1in its files.

10. "Doing business in this state” means 1ssuing
or performing wholly or in part any term of a purchase
agreement executed within the state of Iowa.

11. "Establishment" means each business
establishment that advertilses, sells, promotes, Or
offers cemetery merchandise, funeral merchandise,
funeral services, or a compPination therecf prior to
the death of the person named or 1mplied in a purchase

H-1448 -2-
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agreement .

12. "Financial institution” means a state or
federally insured bank, savings and lcan association,
credit union, trust department thereof, or a trust
company author:zed to do business within th:s state
and which has been granted trust powers under the laws
of this state or the United States, which holds funds
under a trust agreement. “Finarncial 1institution” does
not include:

a. A seller.

b. Anyone employed by or directly involved with
the seller in the seller's cemetery merchandise,
funeral merchandise, or funeral services business.

13. "Funeral merchandise” means personal propetrty
used for the final disposition of a dead human body,
including but not limited to clothing, caskets,
vaults, urns, and interment receptacles. “Funeral
merchandise” does not 1nclude easements for burial
rights 1n a completed space or cemetery merchandise.

14. “"Funeral services" means services provided for
the final disposition of a dead human body, including
but not limited to services hecessarily or customarily
provided for a funeral, or for the interment,
entombment, or cremation of a dead human body, or any
combination thereof. "Funeral services™ does not
include perpetual care or maintenance.

15. "Inner burial contalner" means a contalner 1in
which human remains are placed for burial or
entombment. Where only one container is used for
burial or entombment, "“inner burial container™”
includes a container serving as a burial vault, urn
vault, grave box, grave liner, or lawn crypt.

16. "Insolvent” means the 1nability to pay debts
as they become due in the usual course of business.

17. "Interest or income” means unrealized net
appreciation or loss 1n the fair value of cemetery
merchandise, funeral merchandise, and funeral services
trust assets for which a market value may be
determined with reasocnable certainty, plus the return
1in money or property derived from the use of trust
praincipal or i1ncome, net of 1nvestment losses, taxes,
and expenses incurred 1n the sale of trust assets, any
cost of the operation of the trust, and any annual
audit fee. "Interest or income" 1ncludes but 15 not
limited to:

a. Rent of real or personal property, including
sums received for cancellation or renewal of a lease
and any royaltles.

b. Interest on money lent, including sums receilved
as consideration for prepayment of principal.

H-1448 -3-
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c. (Cash dividends paid on corporate stock.

d. Interest pa.d on deposit funrds or debt
obligat:ons.

e. Gain realized from the sale of trust assets.

18. “Next of kin"” means the surviving spouse and
heirs at law of the deceased.

19. "Nonguaranteed" means that the orice of the
merchandise and services selected has not been fixed
or guaranteed and will be determined by existing
prices at the time the merchandise and services are
delivered or provided.

20. "Outer burial container" means a container
used for the burial of human remains that is used
exclusively to surround cor enclose an i1nner burial
container and to support the earth above the
container, commonly known as a burial vault, urn

vauit, grave box, or grave liner, but not including a
lawn crypt.

2l. "Parent company" means a corporation that has
a contrelling interest 1n an establishment.

22. "Person" means an 1ndividual., business,
corporation, trust, firm, partnership. association, or

any other legal entity.

23. "Personal representative' means a personal
representative as defined 1n section 633.3.

24. "Provider" means a person that provides
funeral services, funeral merchandise, or cemetery
merchandise purchased 1in a purchase agreement.

25. "Purchase agreement” means an agreement to
furnish cemetery merchandise, funeral merchandise,
funeral services, or a combination thereof when
performance or delivery may be more than one hundred
twenty days following the 1nitial payment on the
account.

26. "Purchase price” means the negotiated price
for the item of merchandise or service, if itemized in
the purchase agreement, or the price of the item
listed 1n the seller's general price list at the time
the purchase agreement is signed.

27. “"Purchaser" means a person who purchases
cemetery merchandise, funeral merchandise, funeral
services, or a combilnation.thereof. The purchaser
need not be a beneficiary of the agreement.

28. "Seller" means a person doing business within
this state, including a person doing business within
this state who sells insurance, who advertises, sells,
promotes, or offers to furnish cemetery merchandise,
funeral merchandise, funeral services, or a
combination therecf when performance or delivery may
be more than one hundred twenty days following the
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in:tial payment con the account whether the transaction
is completed or cffered 1n person, through the maii,
cver the telephone, by the 1nternet, or through any
other means of commerce. "Seller" includes any person
performing any term of a purchase agreement executed
within this state, and any person 11dentified under a
burial account as the provider of cemetery
merchandise, funeral merchandise, funeral services, or
a combination thereof.

29. "Total purchase price” means the aggregate
amount the purchaser is obligated to pay for
merchandise or services pursuant tc the purchase
agreement, excluding any taxes, administrative
charges, or financing charges.

SUBCHAPTER 2
ESTABLISHMENT OF TRUSTS, DEPOSIT, INVESTMENT,
AND REPORTING REQUIREMENTS

Sec. . HNEW SECTION. 523A.201 ESTABLISHMENT OF
TRUST FUNDS.

Unless proceeding under section 5234 401, 523A.402,
or 523A.403, a seller must establish a trust fund
pricr to advertising, selling, promoting. or offering
cemetery merchandise, funeral merchandise, funeral
services, or a combinaticn therecf in this state as
follows:

1. The trust fund must be established at a
financial 1nstitution.

2. If a seller agrees to furnish cemetery
merchandise, funeral merchandise, funeral services, or
a combination thereof and performance or delivery may
be more than one hundred twenty days following the
1initial payment on the account, a minimum of eighty
percent of all payments made under the purchase
agreement shall be placed and remailn in trust until
the person for whose benefit the funds were paid dies.

3. If a purchase agreement for cemetery
merchandise, funeral merchandise, funeral services, or
a combination therecf provides that payments are to be
made 1n installments, the seller shall deposit eighty
percent of each payment in the trust fund until the
full amount required to be placed in trust has been
deposited. 1f the purchase agreement is financed with
or sold to a financial institution, the purchase
agreement shall be considered paid in full and the
trust requirements shall be satlsfied within fifteen
days after the clcse of the month in which the seller
receives funds from the financial institution.

4. A seller shall not invade the trust principal
for any purpose.

5 A seller who lacks insurance coverage which

49
i
H-1448 -5-
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protects against the losc of purchaser payments not
placed 1n trust within the time period required by
this section and section 523A.202 shall not commingle
these payments with any other seller funds. A seller
who lacks insurance coverage may use one or more oOf
the following methods to dispose of these payments

a. Deposit purchaser funds 1nto an esCrow account
unt:l the required amount has been deposited 1nto a
trust account at a financial institution.
10 b. Make a pr:ior delivery or warehouse cemetery or
11 funeral merchandise or a combination thereof as
12 provided by this chapter.

O O U b b

: ¢. Make a prior filing of a surety bond in lieu of
14 establishing a trust fund as required by this section.
15 d. Make a simultaneous, same-day deposit of the

16 purchaser's payments into the seller's bank account
17 and the required amount 1nto the seller's trust fund.
18 6. Payments otherwise subject to this section are
19 not exempt merely because they are held in

20 cert:ficates of deposit.

21 7. Commingling of trust funds with other funds of
22 the seller is prohibited.
23 8. Interest or income earned on amounts deposited

24 1n trust shall remain in trust under the same terms

25 and conditions as payments made under the purchase

26 agreement, except that the seller may withdraw so much
27 of the interest or income as represents the difference
28 between the amount needed to adjust the trust funds

29 for inflation as set by the commissioner based on the
30 consumer price 1ndex and the i1nterest oOr 1lncome earned
31 during the preceding year not to exceed fifty percent
32 of the total i1nterest or income on a calendar-year

33 basis. The early withdrawal of interest or income

34 under this provision does not affect the purchaser's
35 right to a credit of such interest or income in the

36 event of a nonguaranteed price agreement,

27 cancellation, or nonperformance by the seller.

38 9. The commissioner may require amendments to a

39 trust agreement not in accord with the provisions of
40 this chapter.

41 10. If a seller voluntarily or involuntarily

42 ceases doing business and the seller's obligation to
43 provide merchandise or services has not been assumed
44 by arother establishment holding a current

45 establishment permit, all trust funds, 1ncluding

46 accrued interest or income, shall be repaid to the

47 purchaser within one hundred twenty days following the
48 seller's cessation of business or, in the event of

49 circumstances where a payment 1s not possible within

50 one hundred twenty days. as soon as 1S reasonably
H-1448 ~-6-
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1 practicable.

2 Sec. . NEW SECTION. 5S23A.202 TRUST FUND

3 DEPOSIT REQUIREMENTS.

4 1. All funds held iIn trust pursuant to section

5 523A.201 sha.l be deposited in a financial

6 i1nstitut.on, within fifteen days after the close of

7 the month a seller receives the funds. The financial

8 1nstitution shall hold the funds for the designated

9 beneficiary until released.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25
26
27

28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48

2. All funds required to be deposited by the
purchaser for a purpose described 1in section 523A.201
shall be deposited consistent with one of the
following methods:

a. The payments shall be deposited directly 1nto
an irnterest-bearing burial account i1n the purchaser's
name.

b. The purchaser shall deposit payments directly
Into a separate trust account in the purchaser’'s name.
The account may be made payable to the seller upon the
death of the purchaser or the designated beneficiary,
provided that, until death, the purchaser retains the
exclusive power to hold., manage, pledge, and invest
the trust account funds and may revoke the trust and
withdraw the funds. in whoie or in part, at any time
during the term of the agreement.

c. The purchaser or the seller shall deposit
payments directly 1nto a separate trust account 1in the
name of the purchaser, as trustee, for the named
beneficiary, to be held, 1invested, and administered as
a trust account for the benefit and protection of the
beneficiary. The depositor shall notify the financial
institution of the existence and terms of the trust,
including at a minimum, the name of each party to the
agreement, the name and address of the trustee, and
the name and address of the beneficiary. The account
may be made payable to the seller upon the
beneficiary's death.

d. The payments shall be deposited 1n the name of
the trustee, as trustee, under the terms of a master
trust agreement and the trustee may lnvest, reinvest,
exchange, retain, sell, and otherwise manage the trust
fund for the benefit and protection ©of the named
beneficiary.

3. The commissioner may by rule authorize other
methods of deposit upon a finding that such methods
provide equivalent safety of the principal and
interest or income and the seller lacks access to the
proceeds prior to performance.

4 This section does not prohibit moving trust
funds from one financial lnstitution to another.

49 .
9
H-1448 -~7-
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Sec. . NEW SECTION. 523A.203 FINANCIAL
INSTITUTION TRUSTEE QUALIFICATION AND INVESTMENT
REQUIREMENTS.

1. A financlal inst:tution may serve as a trustee
1f granted those powers under the laws of this state
or of the United States. A financial institution
acting as a trustee of trust funds under this chapter
shall invest the funds in accordance with applicable
law. .

2. A financial inst:tution acting as a trustee of
trust funds under this chapter has a fiduciary duty to
make reasonable investment decisions and to properly
oversee and manage the funds entrusted to it. The
trustee shall use the judgment and care under the
c.rcumstances then prevaiiing that persons of
prudence, discretion, and 1ntell:gence exercise 1n the
management of their own affa:.rs, not 1n regard to
speculation but 1n regard tc the permanent disposition
of their funds, considering the probable income as
well as the probaktle safety of their capital. The
commissioner may take enforcemert action agailinst a
financial 1nst:itution irn 1ts capacity as trustee for a
breach of fiduciary duty proven under this chapter.

3. Moneys deposited under a master trust agreement
may be commingled by the financ:ial 1institution for
investment purposes if each deposit includes a
detailed listing of the amount deposited 1n trust for
each beneficiary and malntenance of a separate
accounting of each purchaser's principal., interest,
and income.

4. Subject to a master trust agreement, the seller
may appoint an independent investment adviser to
advise the financ:al institution about investment of
the trust funds.

5. Subject to agreement between the parties, the
f:nancial institution may receive a reasonable fee
from the trust funds for services rendered as trustee.
The trust shall pay the trust operation costs and any
annual audit fees.

6. The seller or any officer, director, agent,
employee, or affiliate of the seller shall not serve
as trustee. A financial institution holding trust
funds shall not do any of the following:

a. Be owned, under the control of, or affiliated
with a seller.

b. Use any funds required to be held in trust
under this chapter or chapter 566A to purchase an
interest 1n any contract or agreement to which a
seller 1s a party.

c. Otherwise invest, directly or ndirectly, :in a

H-1448 -8-







HOUSE CLIP SHEET APRIL 7, 2001

H-1448
Page 10
N (S) Unpa:d balance of the prepa:d purchase
2 agreement.
3 (6) Unpaid balarce of the purchase agreement.
4 {7} Amourt retaired by the establishment.
5 {8) Amount applied to the purchase of the
6 i1nsurance policy or annuity.
7 (9) Initial cash surrender value and .nitial death
8 benefit under the insurance policy.
9 The establishment shall include a notarized
10 statement attesting that the i1nsurance pcl:cies or
11 annuities have been 1i1ssued and funded on behalf of thre

50

purchasers listed in the summary and that all notices
required under this section have been given.

h. A summary of any purchase agreements converted
from trust-funded henefits to a surety bond during the
preceding year which shall include, as of the
conversion aate, the following i1nformation, as well as
aggregated totais for each of the following categories
of :nformation, 1f appropriate:

(1) Name of the purchaser and benefic:ary.

(2) Or.ginal prepald purchase agreement amount.

{3) Amount paid 1n.

{4y Unpaid balance of the prepaid purchase
agreement.

{5) Unpaid balance of the purchase agreement.

(6} Amount retained by the establishment.

(7)y Amount applied to the purchase of the surety
bond.

(8) A description of the surety bond and the
applicable amount of cowverage.

1. Any other information the commissioner deems
necessary for the administration of this chapter.

2. A person helding multiple establishment permits
may elect to file only one annual report after noting
all establishments on the report.

3. An establishment shall make a good faith effort
to complete the annual report. The establishment
shall note on the annual report any information not
reasonably availlable to the estakblishment as an
exceptlion or var:ance. Account balances within twelve
months of the date of the filing of the annual report
shall be accepted 1f the actual date of the account
balances is noted.

4. In lieu of the annual report form described 1in
subsection 1, the commissioner may authorize an
establishment to file a short form annual report on a
form prescribed by the commissioner. The short form
annual repcrt may incorporate by reference i1nformation
readily available to the establishment. The
commissioner may certify and decertify establ:shments

H-1448 -10-
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. authorized to f.le the short form based upon:

2 a. The establishment's recordkeeping system.

3 b. The number of purchase agreements which the

4 establishment has scld that are subject to regulation

5 under chapter 523A.

& c¢. The availability arnd accessibility of

7 information at tne establishment for purchase

8 agreements subject to regulation.

9 d. Whether the establishment places cone hundred
10 percent of funds received pursuant to its purchase

11 agreements in trust.

12 e. The findings of the commissioner concerning

13 audits and consumer complaints,

14 The commissiconer shall retain the authority to

15 require establishments permitted to file the short

16 form annual report to provide all of the information
17 required in the annual report form required by

18 subsection 1 for audit purposes or otherwilse.

15 5. An establishment filing an annual report shall
20 pay a filing fee of ten dollars per purchase agreement

sold during the year covered by the report. The fee
does not apply to any of the following:

a. A purchase agreement where the beneficiary dies
in the same year the agreement was sold.

b. Any modifications or additions, such as
payments, for an existing purchase agreement sold in a
previous vyear.

c. An additional agreement purchased and already
reported to the commissioner by the purchaser.

d. A purchase agreement canceled or revoked 1n the
same year 1t was sold.

All purchase agreement changes for which a filing
fee is not required must be reported to the
commissioner on the annual report for the year
covered.

6. As part of the annual filing with the
commissioner, an establishment shall file an
authorization for the commissioner or a designee to
investigate, audit, and verify all funds, accounts,
safe deposit boxes, and other evidence of
establishment trust funds held by or in a financial
institution.

7. Forms may be obtained at cost from the
commissioner upon request. The commissioner may
accept annual reports submitted 1n an electronic
format, including but not limited to computer
diskettes.

8. Notwithstanding chapter 22, all records
maintained by the commissioner under this section
shall be confidential and shall not be made available

H-1448 -11-
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for inspection or copyirg except upon approval of the
commissioner or the attorney generai.

Sec. . NEW SECTION. 522A.205 FINANCIAL
INSTITUTION ANNUAL REPORTING REQUIREMENTS.

1. A financial institution shail file with the
commissioner not later than March 1 of each year an
annual report on a form prescribed by the commissioner
showing all funds deposited by an establ:shment under
a trust agreement during the previous year. Each
report shall contain alil information requested.

2. Forms may be obtained from the commissioner
upon reguest. The commissioner may accept annual
reports submitted in an electronic format, including
but not limited to computer diskettes.

3. Notwithstanding chapter 22, all records
maintained by the commizsioner under this section
shall be confidential and shall not be made availabie
for inspection or copying except upon approval of the
commissioner or the attorney general.

Sec., . NEW SECTION. 523A.206 AUDITS.

1. The commissioner may make audits of the
establishment and of the records of a seller, at the
t:mes and in the scope the commissioner determines.
The audits may be made without prior notice to the
seller. The commissioner may copy all! records the
commissioner feels are necessary to conduct the audit.
The commiss.oner may require an audit of a seller or
other person by a certified public accountant to
verify compliance with this chapter, implementing
rules, or oraers.

2. A seller or other person shall pay for the
audit unless the commissioner walves thils requirement.
The cost of an audit involving multipie sellers or
other persons shall be prorated among them upon any
reasonable basis as determined by the commissioner.
The accountant shall deliver the audit report to the
commissioner and to the seller or other persons.

3. The commissioner shall not make public the
information obtained in the course of an audit., excep:
when a duty under this chapter requires the
commiss:.oner to take action against a seller or to
cooperate w:th another enforcement or regulatory
agency, or except when the commissioner is called as a
witness 1n a civil or criminal proceeding.

SUBCHAPTER 3
DISBURSEMENT OF REMAINING BURIAL ACCOUNT FUNDS,
BURIAL TRUST FUNDS, AND INSURANCE OR ANNUITY PROCEIEDS
UNDER THE REQUIREMENTS OF SECTION 249%A.5
Sec. . NEW SECTION. 523A.301 DEFINITION.
As used in sections 523A.302 and 523A.302,

H-1448 -l2-
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1l "director”™ means the director of human services.
Sec. . NEW SECTION. 523A. 302 IDENTIFICATION
OF MERCHANDISE AND SERVICE PROVIDER.

If a burial trust fund identifies., either in the
trust fund records or ir a related purchase agreement,
the seller who will provide the cemetery merchandise,
funeral merchandise, funeral services or a combination
thereof, the trust fund records or the related
purchase agreements must contaln a statement signed by
an authorized representative of the seller agreeing to
furnish the cemetery merchandise, funeral merchandise,
funeral services, or a combination therecf upon the
death of the beneficiary. The burial trust fund shall
not 1dentify a specific seller as payvee unless the
trust fund records or the related purchase agreements,
if any, contain the signature of an authorized
representative of the seller and, if the agreement is
for funeral services as defined in chapter 156, the
name of a funeral director licensed to deliver those
services. A person may enter 1nto agreements
authorizing the establishment of more than one burial
trust fund and agreeing to furnish the applicable
merchandise and services.

OO I oL Wl

—

O e
OO IO b N

Sec. . NEW SECTION. 523A.303 DISBURSEMEKNT OF
REMAINING FUNDS.
1. If funds remain i1in a nonguaranteed 1lrrevocable

burial trust fund or from the proceeds of an insurance
policy or annuity made payable or assigned to the
seller or a provider after the payment of funeral and
burial expenses 1n accordance with the conditions and
terms of the purchase agreement for cemetery
merchandise, funeral merchandise, or funeral services,
the seller shall comply with all of the following:

a. The seller shall provide written notice by mail
to the director under subsection 2.

b. At least sixty days after mailing notice to the
director, the seller shall disburse any remaining
funds from the burial trust fund as follows:

(1) If within the sixty-day period the seller
receives a claim from the personal representative of
the deceased, any remaining funds shall be disbursed
to the personal representative, notwilthstanding any
claim by the director.

{2} If within the sixty-day period the seller has
not received a claim from the personal representative
of the deceased but receives a claim from the
director., the seller shall disburse the remaining
funds up to the amount of the claim to the director.

{3} Any remaining funds not disposed of pursuant
.50 to subparagraphs (1) and (2) shall be disbursed to any

H-1448 -13-
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person who .s idert:fied as the next of kir of the
deceaced 1n ar. affidav:t submitted 1n accordance w:ith
sukbsection ©.

2. The notice mailed to the director shall meet
all of the following requirements ard -.s sukject tc
all of the followlng conditions:

a. The rotice shail be mailed with postage
prepaid.

b. 1f the notice is sent by regular mail, the
s.Xty-day period for receipt of a response is deemed
to commence three days following the date of mailing.

c. If the notice is sent by certified mail, the
sixty-day period for receipt of a response is deemed
to commence on the date of mailing.

d. The notice sha!l provide all of the following
information:

(1) Current name, address, and telephone number of
the seller,

(2} Fu:l name of the deceaced.

(3} Date of the deceased's death.

(4) Amount of funds remaining 1n the kburial trust
fund.

(5) Statement that ary claim by the director must
be received by the seller within sixty days after the
date of mailing of the notice.

€. A not:ice 1n substantially the following form
compliies with this subsection:

"TO: THE DIRECTOR OF HUMAN SERVICES

FROM: (SELLER'S NAME, CURRENT ADDRESS, AND
TELEPHONE NUMBER)

YOU ARE HEREBY NOTIFIED THAT (NAME OF DECEASED),
WHO EAD AN IRREVCCABLE BURIAL TRUST FUND, HAS DIED,
THAT FINAL PAYMENT FOR CEMETERY MERCHANDISE, FUNERAL
MERCHANDISE, AND FUNERAL SERVICES HAS BEEN MADE., AND
THAT (REMAINING AMOUNT) REMAINS IN THE I[RREVOCABLE
BURIAL TRUST FUND.

TEE ABOVE-NAMED SELLER MUST RECEIVE A WRITTEN
RESPONSE REGARDING ANY CLAIM BY THE DIRECTOR WITHIN
SIXTY DAYS AFTER THE MAILING OF THIS NOTICE TO THE
DIRECTOR.

IF THE ABOVE-NAMED SELLER DOES NOT RECEIVE A
WRITTEN RESPONSE REGARDING A CLAIM BY THE DIRECTOR
WITHIN SIXTY DAYS AFTER THE MAILING OF THIS NOTICE,
THE SELLER MAY DISPOSE OF THE REMAINING FUNDS IN
ACCORDANCE WITH SECTION 523A.303, CODE OF IOWA."

3. Upon receipt ¢of the seller's written notice,
the director shall determine 1f a debt is due the
department of human services pursuant to section
249A.5. If the director determines that a debt :is
owing, the director shall provide a written response

H-1448 -i4-
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3. Suchk funding may be in lieu of the trusting
requirements of this chapter wher a new insurance
policy 1s purchasea to fund the purchase agreemert,
with a face amount equal to or greater than the
current retall price of the cemetery merghandise,
funerai merchandise, and funeral services to be
delivered under the purchase agreement or, if less, a
face amount equal to the total of ali payments to be
submitted by the purchaser pursuant to the purchase
10 agreement.
11 4. The premiums of any new insurance policy shall
12 be fully paid within thirty days after execution of
13 the purchase agreement or, wilth respect to a purchase
14 agreement that provides for periodic payments, the
15 premiums shall be paid airectly by the purchaser to
16 the insurance company 1ssuing the policy.

—
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7 5. Any new insurance policy shall satisfy the
18 following conditions:
19 a. Except as necessary and appropriate to satisfy

20 the requirements regarding burial trust funds under

21 T:tle XIX of the federal Social Security Act, the

22 policy shall not be owned by the establishment, the

23 policy shall not be 1irrevocably assigned to the

24 establishment., and the assignment ¢of proceeds from the
25 1nsurance policy to the establishment shall be limited
26 to the establishment's interests as they appear in the
27 purchase agreement, and conditioned on the

28 establisnment's delivery of cemetery merchandise,

29 funeral merchandise, and funeral services pursuant to
30 a purchase agreement.

31 b. The policy shall proviae that any assignment of
32 benetits 1s cortingent upon the establishment's

332 delivery of cemetery merchandise, funeral merchandise,
34 and funeral services pursuant toc a purchase agreement.
35 c. The policy shall have an increasing death

36 benefit or similar feature that provides some means

37 for increasing the funding as the cost of funeral and
38 cemetery goods and services 1lncreases.

39 6. With the written consent of the purchaser, an
40 exlisting prepaid purchase agreement with trust-funded
4. benefits may be converted to a prepald purchase

42 agreemenrt with insurance-funded benefits provided the
43 establishment and the insurance benefits comply with
44 the following provisions:

45 a. The transfer of the trust funds to the

46 1nsurance company must be at least equal to the full
47 sum required to be depcsited as trust principal under
48 the trust-funded prepaid purchase agreement pius all
49 net earnings accumuidted with respect thereto, as of

50 the transfer date. Commissions, allowances, surrender
H-1448 -16-
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39
40

on an 1ncividua.s must pe rne i1e535 1hal
prirncipal ard interest transferred fou

to the insurance company, and any supp.
insurance policy issued to cover the un.

cf the purchase agreement must have a fac
is at least as great as the unfunded princ
balance. The face amcunt of the i1nsurance
shall not, under any circumstances, be les:
total of all payments made by the purchase
to the agreement plus all net earnings acc
with respect thereto, as of the transfer d.

c. The insurance policy shall not allo
contesting coverage, iimit death benefits
of suicide, refer to physical examination,
otherwise operate as an exciusion, limitat
condition other tharn requlring submission
death or surrender of policy at the time t]
purchase agreement is funded, matures, or
as the case may be.

d. The ge¢stablishment shall maintain a
crepaid trust-funded purchase agreement th
converted to a prepaid insurance-funded pu
agreement and retain the payment history r
each converted purchase agreement prior to
unti] the cemetery merchanrdise, funeral me
and funeral services have keen delivered.

7. The seller of a purchase agreement
this chapter which 1s to be funded by insu
proceeds shail obtain alli permits reguired
cbtained and comply with all reporting reg
under this chapter.

8. An insurance company 1S5suing po'’
purchase agreements subject to this
an annua. report with the commis-
vrescribed by the commissiocner

~ applicable irnsurance p-

*ishment . Compute-
ach legiblwv
*the r
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business within this state.

2. Such funding may be :n lieu of the ~%rust
requirements of this chapter when the purchaser
assigns the proceeds of an exi1sting annuity.

2. Such funding may be 1n lieu of the trust
requirements of th:is chapter when a new anruity 1is
purchased to fund the purchase agreement, with a face
amount egual to or greater than the current reta:l
price of the cemetery merchandise, funeral
merchandise, and funeral services to be delivered
under the purchase agreement or, if less, a face
amount equal toc the total of all payments to be
submilitted by the purchaser pursuant to the purchase
agreement .

4. The premiums ¢of any new annuity shail be fuily
paid within thirty days after execution of the
purchase agreement or, with respect to a purchase
agreement that provides for periodic payments, the
premiums shail be paid directly by the purchaser to
the insurance company iLssuing the annuity.

5. The annu.ty shall satisfy the following
cond:itlons:

a. Except as necessary and appropriate to satisfy
the reguirements regarding burial trust funds under
Title XIX of the federal Social Security Act, the
annuity shall not be owned by the establishment or
irrevocably assigned and any designation of the
establishment as a beneficiary shall not be made
irrevocable.

b. The annuity shall provide that any assignment
of benefits is contingent upon the establishment's
delivery of cemetery merchandise, funeral merchandise,
and fureral services pursudant to a purchase agreement.

c¢. The annuity shall have an increasing death
benefit or similar feature that provides some means
for increasing the funding as the cost of cemetery
merchandise, funeral merchandise, and funeral services
lncreases.

6. With the written consent ©of the purchaser, an
existing prepaid purchase agreement with trust-funded
benefits may be converted to a prepaid purchase
agreement with annuity-funged benefits provided the
establishment and the annuity benef:ts comply with the
following provisions:

a. The transfer of the trust funds to the
insurance company must be at least equal to the full
sum required to be deposited as trust principal under
the trust-funded prepaid purchase agreement plus all
net earnings accumulated with respect thereto, as of
the transfer date. Commissions, allowances., surrender

H-1448 -18~
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. 2. The seller of a purchase agreement subject tc
2 this chapter which -5 to be funoed bv a cert-_ficate ci

dercosit shali cbtain aill permits reguired to be
obtained and comply with all reporting requirements
urnder thls chapter., 1mpiementing ru.es, ard orders.

Sec. . NEW SECTION. SZ3m. 404 MERCHANDISE
DELIVERED TO THE PURCHASER OR WAREHGUSED.

l. Trust requirements dc not app:y to payments for
outer kur:al containers made of either polystyrene Or
polypropyiene or cemetery merchandise deliverea to the
purchaser or stored 1n an independent third-party
storage facility not owned or controlled by the selier
when approved by the commissioner. The seller or the
storage facility must demcnstrate that they wiil do
all c¢f the following:

Issue a receipt of ownership in %“he name of the
haser and deliver it to the purchaser.

Tncure the merchand:se agailnst loss.

Protect the merchandise against Jdamage.
Trarsfer title to the purchaser.

e. Appropriately identify ard describe the
merchardise in a manrner that it can be dicst:nguished
from other similar i1tems.
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delivery has occurred. Adeguate documentation
includes but is not limited to photographs and third-
party certificationrs.

3. Cemetery merchandise and funeral merchanaise
shall not be deemed deilivered to the purchaser or
warehoused 1f the merchandise 1s subject to a lien or
security interest by any party other than the seller.

4. An establishment :s prohibited from requiring
delivery as a condition of the sale.

5. A seller shall provide services necessary for
the installation or burlal of outer burial containers
sold by the seller. This subsection shall not require
the seller to provide for the opening or closing of
the interment or entombment space, unless the purchase
agreement prowvides otherwise.

Sec. . NEW SECTION. 523A.405 BOND IN LIEU OF
TRUST FUND.
1. In lieu of trust requirements, a seller may

file with the commissioner a surety bond 1ssued by a
surety company authorized to do business and doing
business within this state. The bond must be
conditioned upon the seller's faithful performance of
purchase agreements subject to this chapter. The
surety’'s lilability extends to each such agreement
executed while the bond is 1in force and until
performance or recision of the purchase agreement. To
the extent expressly agreed to 1n writing by the
surety, the surety's liability extends to each such
agreement subject to this chapter executed prior to
the time the bond was in force and until performance
or recision of the agreement. A purchaser aggrieved
by a breach of a condition of the bond covering the
purchaser's agreement may malntain an action against
the bond. 1If, at the time of the breach, the
purchaser is aware of the purchaser's rights under the
bond and how to file a claim against the bond, the
surety shall not be liable for any breach of conditicon
unless the surety receives notice of a claim within
sixty days following discovery of the acts, omissions,
or conditions ceonstituting the breach of condition,
except as otherwise provided in this section. A
surety bond shall not be canceled by a surety except
upon a written notice of cancellation given by the
surety to the comm:issiconer by restricted certif:ed
mail, and not prior to the expiration of sixty days
after receipt of the notice by the commissioner. The
surety's liability shall extend to each purchase
agreement subject to this chapter executed prior to
cancellation of the surety bond until the seller has
complied with section 3.

49
D::
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2. If a seiler becomes :nsolvert cor otherwise
ceases tO engage 1n business prlor to or withln sixty
days after cancellation of a bond, the seller shall be
deemed to have breached the bond conditions for
outstanding aareements under this chapter as of the
day prilor to cancellat:on of the bond. The
commissioner shall mail written notice by restricted
certified mail to the purchaser under each outstanding
purchase agreement of the seller that a claim against
the bond must be filed with the surety company within
sixty days after the mailing date of the notice. The
surety shall cease to be liable for all purchase
agreements except those for which claims are filed
with the surety company within sixty days after the
date the —ommissioner mails the notices,.

3. If a surety bond 1s canceled by a surety urder
arny condit:ons other than those spec:fied in
subsection 2, the seller shall comply with all of the
following:

a. The seiler shall comply with the trust
requirements of sectionrn 523A.20. for all purchase
agreements subject to this chapter executed on or
after the effective date of cancellation of the surety
bond. In the alternative, the seller may submit a
substitute surety bond meeting the requirements of
subsection 1, but the seller must comply with sect.on
523A.201 for any purchase agreements executed on or
after the effective cancellation date of the eariier
surety bond and pr:or to the effective date of the
later surety bond.

b. Within sixty days after the effective
cancellation date of the surety bond, the seller shali
submit to the commissioner an undertaking by another
surety company that a substitute surety bond meeting
the requirements of subsection 1 1s in effect and that
the liability of the substitute surety bond extends to
ail outstanding purchase agreements of the seller that
were executed but not performed or extinguished prior
to the effective date qf the substitute surety bond,
or the seller shal!l submilt to the commissioner a
financial statement accompanied by an ungualified
opinion based upon an audit performed by a certified
public accountant iticensed in this state certifying
the total amount of ocutstanding liabilities of the
selier on purchase agreements subject to this chapter
and proof of deposit by the seller in trust under
section 523A.201 of either the amount specified in
section 523A.201, including interest as set by the
commissioner based on the interest which would have
been earned haa the funds been maintained in trust,

H-1448 -22-
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neeced to adjust for inflation shall be added annually
to the surety bond aurirg the first quarter of the
establishment's fiscal year.

9. W.th the consent of the purchaser, an existing
prepaicd purchase agreement with trust-funded benefits
may be converted to a prepald purchase agreemert
funded by a surety tond provided the estatiishment ana
the surety bond comply with the following provisions:

a. The amount of the trust funds transferrea to
the surety company must be at least equal to the full
sum required to be deposited as trust praincipal under
the trust-funded prepaid purchase agreement plus all
net earrings accumulated with respect thereto, as of
the transfer date. <Commissions, allowances, surrender
charges or other forms of compensation or expense
loads, premium expense, administrative charges or
expenses, or fees shall not be deducted from the trust
furas transferred pursuant to the conversion.

k. The face amount of the surety bond 1ssued on arn
individual must be no less thar the amount of
princ:ipal and interest transferred for that indiviaqual
to the surety company, and any supplemental surety
bond issued to cover the unfurded portion of the
purchase acreement must have a face amount that 15 at
least as great as the unfunded principal baiance. The
face amount of the surety bond purchased shall not,
unger the cilrcumstances, be less than the total of all
payments made by the purchaser pursuant to the
agreement plus all net earnings accumulated with
respect thereto, as of the transfer date.

c¢. The establishment shall maintain a copy of any
prepaid trust-funded agreement that was converted to a
prepald purchase agreement funded by a surety bond and
retain the payment history records for each converted
purchase agreement prior tg cenversion until the
cemetery merchandise, funeral merchandise, and funeral
services have been delivered.

SUBCHAPTER 5
PERMIT REQUIREMENTS FOR SELLERS OF CEMETERY
MERCHANDISE, FUNERAL MERCHANDISE, FUNERAL SERVICES,
OR A COMBINATION THEREOF

Sec. . NEW SECTION. ©S23A.501 ESTABLISHMENT
PERMITS. ‘

1. A person shall not advertise, sell, promocte, or
offer to furnish cemetery merchandise. funeral
merchandise, funeral services, or a comblnaticon
thereof when perfcrmance or delivery may be more than
one hundred twenty days fol:owing the 1nitial payment
on the account without an establishment permit. Each
establishment must have an establ:shment permit.

H-1448 -24-
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1 2. An applicaticn for an establishment permit
2 shall be filed on a form prescribed by the
3 commiss:oner, be accompanied by a fifty dellar filing
4 fee, and include a copy cf each purchase agreement the
5 person will use for sales of cemetery merchandise,
6 funeral merchandise, funeral services, or a
7 combination thereof.
8 3. The application shall contain:
9 a. The name and address of the establishment.
10 b. The name &nd address of any additional provider
11 of cemetery merchandise, funeral merchandise, funeral
12 services, oOr a combination thereof.
13 c. The name and address of each owner, cfficer, or
14 other official of the establishment, including when
15 relevant the chief executive officer and the members
16 of the board of directors.

17 d. A description of any common business enterprise
18 or parent company.
19 e. The types of cemetery merchandise, funeral

20 merchandise, funeral services, or a combination

21 therecf to be soid.

22 f. The types of trust or trust alternatives

22 utilized by the establishment and a list of the

24 financial institutions, storage facilities, surety

25 companies, and insurance companies utilized by the

26 establishment on a regular basis.

27 4. A permit holder shall inform the commissioner
28 of changes in the information required tc be provided
29 by subsection 3 within thirty days of the change.

30 5. An establishment permit is not assignable or
31 transferable. A permit holder selling all or part of
32 an establ.shment shall cancel the permit and the

33 purchaser shall apply for a new permit in the

34 purchaser's name within thirty days of the sale.

35 6. The commissioner shall grant or deny a permit
36 application within thirty days after receipt, but the
37 commissioner's failure to act within that time period
38 shall not be deemed approval of the application. If
39 the commissioner does not grant the permit, the

40 commissioner shall notify the person 1n writing of the
41 reasons for the denial. The permit shall disclose on
42 its face the permit holder's employer or the

43 establishment on whose behalf the applicant will be
44 making or attempting to make sales, the permit number,
45 and the expiration date.

46 7. An initial permit is wvalid for two years from
47 rthe date the application 1s filed. A permit may be
48 renewed for two years by filing the form prescribed by
49 the commiss:ioner under subsection 2, accompanied by a
'0 ten dollar renewal fee. Submission of purchase
H-1448 -25-
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agreements 1s not required for renewals unless the
purchase agreements have been moaifiea since the last
filirng.

8. The comm.ss:oner may by rule create or accept a
mu.tijurisdict:on establishment permit. If the
estabiishmert permit is issued by another
jurisdiction, the rules shall require the filing of an
application or notice form and payment of the
applicable fil:ng fee of fifty dollars for an 1init:ial
applicat:on and ten dollars for a renewal application.
The application or notice form utilized and the
effective dates and terms of the permit may vary from
the provisions set forth 1n subsections 2, 3, and 7.

Sec. . NEW SECTION. 523A.502 SALES PERMITS.

1. A person shall not advertise, sell, promote, oOr
offer to furnish cemetery merchandise, funeral
merchandise, funeral services, or a combination
therecf when performance or delivery may be more than
one hundrec twenty days following initial payment on
the account without a sales permit. A permit holcer
must be an employee or agent of a person holding an
estab.lshment permit who can deliver the cemetery
merchardise, funeral merchandlse, funeral services, Or
a combination thereof being sold. A person must have
a sales permit for each establishment at which the
person works. However, a person may apply for a sales
permit covering multiple establishments, 1f the
establishments have common ownership. The
establishment permit holder 1s liable for the acts of
1ts employees and agents performed 1n advertising,
se:ling, promoting, or offering to furnaish, upon the
future death of a person nemed or implied in a
purchase agreement, cemetery merchandise, funeral
merchandise. funeral services. or a combination
thereof .

2. This chapter does not permit a person to
practice mortuary science without a license. A person
holding a current sales permit may advertise, sell,
promote, or offer to furnish a funeral director's
serv.ces as an employee or agent of a funeral
establ:ishment furnishing the funeral services under
chapter 156.

3. An application for & sales permit shall be
filed on a form prescribed by the commissioner and be
accompanied by a five dollar filing fee.

4. The application shall contain:

a. The name and address of the person.

b. The name and address of the person's emgpioyer
and each establishment on whose behalf the person wiil
be advert.sing, sellina. promoting, or offering to
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furnish cemetery merchandise, funeral merchandise,
funeral services, or a combination thereof.

¢. The name and address ¢f the provider who will
provide the cemetery merchandise, funeral merchand.se,
funeral serv:ices, or a combination thereof if
different from the person's employer.

5. An initilal permit expires one year from the
date the application is filed. The permit may be
renewed for four years by filing the form prescribed
by the commissioner under subsection 3, accompanied by
a twenty dollar filing fee.

6. A permit holder shall 1nform the commissioner
cf changes 1n the information required to be provided
by subsection 4 within thirty days of the change.

7. A sales permit 1s not assignable or
transferable. A permit holder selling all or part of
a business shall cancel the permit and the purchaser
shall apply for a new permit in the purchaser's name
within thirty days of the sale.

8. The commissioner shall grant or deny a permit
application within thirty days after receipt, but the
commissicner's failure to act within that time period
shall not be deemed approval of the application. If
the commissioner does not grant the permit, the
commissioner shall notify the applicant 1n writing of
the reasons for the denial.

8. The commissioner may by rule create or accept a
multijurisdiction sales permit. If the sales permit
1s issued by another jurisdictrion, the rules shall
require the filing of an application or notice form
and payment of the applicable filing fee of five
dollars for each year. The application or notice form
utilized and the effective dates and terms cof the
permit may vary from the provisions set forth in
subsections 3 and 5.

Sec. . NEW SECTION. 523A.503 DENIAL,
SUSPENSION, REVOCATION, AND SURRENDER OF PERMITS.

1. The commissioner may, pursuant to chapter 17A,
deny any permit application or immediately suspend or
revoke any permit issued under this chapter for
several reasons, including but not limited to:

a. Committing a fraudulent act, engaging in a
fraudulent practice, or violating any provision of
this chapter or, any implementing rule or order issued
under this chapter.

b. Violating any other state or federal law
applicable to the conduct of the applicant's or permit
holder's business.

c Insolvency or financial condition.

d The permit holder, for the purpose of avoiding

49 .
)
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the trust regulrement for funeral services, attributes
amounts paid under the purchase agreement Lo cemetery
merchandise or funeral merchardise that is delivered
under section 523A.404 rather than to fureral services
sold to the purchaser. The sale of fureral services
at a lower price when the sale 1s made in conjunctior
with the sale of cemetery merchandise or fureral
merchandise to be delivered under section 523A.404
than the services are reqularly and customarily sold
for when not sold in conjunctilon with cemetery
merchandise or funeral merchandise is evidence that
the permit holder is acting with the purpose of
avolding the trust requirement for funeral services
under section 523A.201.

e. Engaging 1n a deceptive act or practice or
del.berately misrepresenting or omitting a material
fact regarding the sale of cemetery merchandise,
funeral merchandise, funeral services, or a
combination thereof under this chapter.

f. Conviczion of a criminal offense involving
d:shonesty or a false statement.

g. Inability to provide the cemetery merchand:se,
funeral merchandise, funeral services, Or a
combinat.on thereof which the applicant or permit
holder purports to sell.

h. The applicant or permit holder sells the
business without filing a prior notice of sale w:ith
the commissioner. The permit shall be revoked thirty
days followling such sale.

1. Selling by a person who 1s not an employee or
agent of the applicant or permit holder.

2. The commissioner may, for good cause shown,
suspena any permlit for a pericd not exceeding thirty
days, pending 1nvestlgation.

3. Except as provided ir. subsectiocn 2, a permit
shall not be revoked or suspended except after notice
and hearing under chapter 17A.

4. Any permit holder may surrender a permlt by,
deiivering to the commissioner written notice that the
permit holder surrenders the permit, but the surrender
shall not affect the permit holder's civil or criminal
liability for acts committed before the surrender.

S. PDenial. revocation, rsuspensicn, or surrender of
a permit qQoes not impair or affect the obligation of
any preexisting lawful agreement between the permit
holder and any person.

SUBCHAPTER 6
PURCHASE AGREEMENT REQUIREMENTS
Sec. . NEW SECTION. S238.601 DISCLOSCRES.
1. A purchase agreement for cemetery merchandise,

H-1448 ~28-
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fureral merchandise, tuneral. services, or a
coembiration therecf shai. be written -n ciear,
understandable ilanguage, and shall be printed or typed
in an easy-to-read font, size, and style, and shail:

a. Ildentify the selier, the salesperscrn’'s permit
and establishment name and permit number, the
expiration date of the salesperson's permit, the
purchaser, and the person fcr whom the cemetery
merchandise, funeral merchandise, funeral services, or
a combination thereof is purchased, if other than the
purchaser.

b. Specify the cemetery merchandise, funeral
merchandise, funeral services, or a combination
thereof, to be provided, and the cost of each
merchandise item or service.

¢. State clearly the conditions upon which
substitution will be allowed.

d. State the total purchase price and the terms
under which 1t 1s to be paid.

e. State clear.iy whether the purchase agreement 1s
21 a guaranteed price agreement ©or a ncnguaranteed price
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CODE) .

2 A purchase agreement that .s funded by a trust
11 also:
a. State the percentage of money to be placed in

b. Explain the disposaition of the income generated
from investments and include a statement of the
purchaser's responsibility f{or income taxes owed on
the i1ncome 1f applicable.

c. State that 1f, after all payments are made
under the conditions and terms of the purchase
agreement for cemetery merchandise, funeral
merchandise, funeral services, or a combination
thereof, any funds remain i1n the nonguaranteed
irrevocable burial trust fund, the seller shall
disburcse the remaining funds according to law.

d. State clear.y the terms of the funeral and
burial trust agreement and whether 1t 15 revocable or
irrevocable.

e. State clearly that the purchaser 1s entitled to
trarsfer the trust funding, insurance funding, or
other trust assets or select anrother establishment to
receive the trust funding. insurance funding, or any
other trust assets.

f. State clearly who has the authority to amend or
revoke the trust agreement, if revocable, and who has
the authority to appoint successor trustees 1f the
purchase agreement s canceled.

2. The commissioner may adopt rules establishing
disclosure and format regulirements Lo promote consumer
understand:ing of the merchandise ana serv.ces
purchased and the available funding mechanisms for a
purchase agreement under this chapter.

4. A purchase agreement shall be signed by the
purchaser, the seller, and :f the agreement is f{or
funeral serv.ces as defined i1n chapter 156, a person
licensed to deliver funeral services.

5. The seller shall disclose the following
information prior to accept:ng the initial payment
under a purchase adreement:

a. The specific method or methods (trust deposlts,
cart:iicates of deposit, life insurance or an annuity,
a surety bond., or warehousing) that will be used to
fund the purchase agreement.

b. The relationship between the soliciting agent
or agents, the provider of the cemetery merchandlse,
funeral merchandise, or funeral! services, or
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1 combination therecf, the commissioner, and any other
2 person.
3 c. The reiationship of the life insurance policy
4 or other trust assets to the funding of the purchase
5 agreement and the nature and existence of any
6 guarantees regarding the purchase agreement.
7 d. The impact on the purchase agreement of the
8 following:
9 {1) Changes in the funding. including but not
10 limited to changes in the assignment, beneficiary
11 designation, trustee, or use of proceeds.
12 (2) Any penalties to be 1ncurred by the purchaser
13 as a result of the failure to make any additional
14 payments required.
15 (3) Penalties to be incurred upon cancellation.
16 e. A list of cemetery merchandise, funeral
17 merchandise, and funeral services which are agreed
18 upon under the purchase agreement and all relevant
19 1information concerning the price of the cemetery
20 merchandise, funeral merchandise, funeral services, or
21 a combination thereof., including a statement that the
22 purchase price 1s either guaranteed at the time of
23 purchase or to be determined at the time of need.
24 £f. All relevant 1nformation concerning what occurs
25 and whether any entitlements or obligations arise if
26 there is a difference between the funding and the
27 amount actually needed to fund the purchase agreement.
28 g. Any penalties or restrictions i1ncluding but not
29 limited to geographic restrictions or the inability of
30 the provider to perform, upon delivery of cemetery
31 merchandise, funeral merchandise, or funeral services,
32 or the purchase agreement guarantee.
33 h. If the furding is being transferred from
34 another establishment, any material facts related to
35 the revocation of the prior purchase agreement and the
36 transfer of the existing trust funds.
37 Sec. . NEW SECTION. 523A.602 CONSUMER
38 RECISION, CANCELLATION., AND REFUND RIGHTS, AND
39 PURCHASE AGREEMENT COMPLIANCE WITH OTHER LAWS.
40 1. A seller shall furnish the purchaser with a
41 completed copy of a purchase agreement pertaining to
42 the sale at the time the purchase agreement is signed.
43 The seller shall comply with the following terms:
44 a. The same language shall be used in both the
45 oral sales representation and the written purchase
46 agreement.
47 b. The seller shall give notice 1n the purchase
48 agreement of the purchaser's right to rescind after
'49 signing the purchase agreement. The recision period

50 must be but may be greater than three business days
H-1448 -31-
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afrer the date of the purchase agreement. The not.ce
mUST *

(1) Be located close to the s:gnature line.

{2y Be prirted in twelve po:rt bold-faced type.

(2) State that "YOU, THE PURCHASER, HAVE TEE RIGHT
TO RESCIND THIS AGREEMENT AT ANY TIME PRIOCR TO
MICNIGHT OF THE (INSERT RELEVANT NUMBER, NCT LESS THAN
THREE) BUSINESS DAYS AFTER THE DATE OF THIS
AGREEMENT . "

¢c. All moneys shall be refunded without pena.ty
within ten days after recision.

2. CANCELLATION REFUND.

a. A purchase agreement must 1nclude a statement
that the purchaser has the right to cance. the
aqreemenrt for the purchase of cemeterv merchandise,
funeral merchandise, and funeral services upon written
demand and designate or appoint a trustee to hola.
manage, lnvest, and distribute the trust assets.

b. I1f a purchase agreement is canceled, a
purchaser requests a transfer of the trust ascsets upon
cancellation of a purchase agreement, or ancther
establishmert provides merchandise or serv:ices
designated 1n a purchase agreement, the seller shall
refund or transfexy within thirty days of receiving a
written demand no less than the purchase price of the
applicable cemetery merchandise, funeral merchandise,
and funeral services adjusted for inflation, us:ng the
consumer price index amounts announced by the
commissioner annually, less any cancellat:on penalty
set forth in the purchase agreement. The amount of
the cancellation penalty shall not exceed ten percent
of the purchase price of the applicable cemetery
merchandise, funeral merchandise, and funeral
services. The seller may alsc deduct the value of the
cemetery merchandise, funeral merchandise, and funeral
services already receilved by, delivered to, or
warehoused for the purchaser.

¢. A purchase agreement must include a statement
that the purchaser is entitled to a refund of the
purchase price of the applicable funeral merchandise
adjusted for inflation, using the consumer price index
amounts announced by the commissioner annually for any
item of funeral merchandise that cannot be delivered
to the locat:on specified in the purchase agreement
within forty-eight hours of notice of the individual's
death, unless the delay is caused by weather
conditions or a natural disaster. The seller must
return such refund to the purchaser within thirty days
of receiving the written demand.

3. This section does not prohibit a purchaser who
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It 1s unlawful for a person to make Or cause to L
made, 1n any document f.led with the commissione:, ot
in any proceeding under this chapter, any statemenpt ot
mater:al fact which 15, at the time and in the ligh=
of tne circumstdnces under which 1t i1s made, false or
misleading, or, 1n connection with such statement, to
omit to state a materia; tact necessary in order to
make the statemants made, in the light ot the
circumstances under which they are made, not
m.slead:ing.

Sec. . NEW SECTICN. S23A.702
MISREFPRESENTATIONS OF GOVERNMENT APPROVAL.

It is unlawful fcr a seller under this chapter to
represent Or impliy in any manner that the seller has
been sponsored, recommenced, or approved, or that the
seiler's abil:itles or qualifications have in any
respect been passed upon by the commissioner.

Sec. . NEW SECTTION. 523A.703 FRAUDULENT
PRACTICES.

A person who commits any of the foilowing acts
commits @ fraudulent practice and 1s punishable as
provided in chrapter 714:

1. Knowingly fails to comply with any reguirement
of this chapter.
2. Knowingly makes, causes to be made, oOr

subscribes to a false statement or representat:i:on in a
report or other document required under this chapter,
implementing rules, or orders, or renders such a
report or document misleading through the deliberate
omissior cf i1nformation properly belonging in the
report or document.

3. Conspires to defraud in connection with the
sale of cemetery merchardise, funeral merchandis-
funeral services, or a combination thereof upr~
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chaoter.

4. Falis to aepos:it funds under sect:ons 523A.20!
ard 523A.202 or witharaws any furds 1rn a manner
nconelstent with this chapter.

5. Krowingly sells or coffers cemetery merchand:ise,
rfuneral merchardise, funeral services, ©r a
combination therecf without an establ.ishment permit.

6. De.ilberately misrepresents or omits a material
fact relative to the sale of cemetery merchandise,
funeral merchandise, funeral services, or &
combination thereof under this chapter. When selling
cemetery merchandise or funeral merchandise, a seller
shall not exclude the funeral services necessary for
the delivery. use, or installation of the cemetery
merchandise or funeral merchandise at the time of the
funeral or burial unless the purchase agreement
expressly provides otherwise.

SUBCHAPTER 8
ADMINISTRATION AND ENFORCEMENT

Sec. . NEW SECTION. S523A.801 ADMINISTRATICN.

1. This chapter shtall be administered by the
commiss.oner. The deputy administrator appointed
pursuant to section 502.601 shall be the principal
operations officer responsible to the commissioner for
the routine administration of this chapter and
management of rhe administrative staff. 1In the
absence of the commissioner, whether because of
vacancy in the office due to absence, physical
disability, or other cause., the deputy adm:nistrator
shall, for the time being. have and exercise the
authority conferred upon the commissioner. The
commissioner may by order from time to time delegate
to the deputy administrator any or all of the
funcr:ons assigned to the commissioner in this
chapter. The deputy admini.strator shall employ
officers, attorneys, accountants, and other employees
as needed for administering this chapter.

2. It is unlawful for the commissioner or ary
administrative staff to use for personal benefit any
information which is filed with or cobtained by the
commissioner and which 1s not made public. This
chapter does not authorize the commissioner Qr any
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the nformeticn cktained .n the course of an
rnvestigation. However, if the commissioner
determines that it is necessary or appropriate in the
public interest or for the protect:i:on of the public,
the commiss:cner may share 1nformation with other
administrators., regulatory avthor:ties, or
governmenta. agenc.es, or may publish information
concernincg a violation of this chapter, 1mplementing
rules, or orders issued under this chapter.

d. Investigate the establishment and examine the
books, accounts. papers, correspondence, memoranda,
purchase agreements, files, or other documents or
records used by every applicant and permit holder
under this chapter.

e. Admir:ster caths and affirmations, subpcena
witnesses, compel their attendanrce, take evidence, and
reguire the production of any books, accounts, papers,
correspordence, memoranda, purchase agreements, files,
or other documerts or records whi:ch the commissioner
deems re.evant or mater:al to any i1nvestigat.on or
proceeding under thils chapter ana implementing rules.
ail of which may be enforced under chapter 17A.

f. Apply to the district court for an order
reaquiring a person's appearance before the
commlissloner or attoerney general, or a designee of
either or both, 1n cases where the person has refusea
to obey a subpoena 1ssued by the commissioner or
attorney general. The person may also be required to
produce documentary evidence germane to the subject of
the investigat.on. Fa:irlure to cobey a court order
under this subsection constitutes contempt of courrt.

2. The commissioner may 1ssue and bring an act:ion
n district court to enforce stbpoenas within this
state at the request of an agency or administrator of
another state, if the activity constituting an alleged
vioiation for which the information is sought would be
a vioclation of this chapter had the activity occurred
1n this state.

Sec. . NEW SECTION. 523A.804 MEDIATION.

The commissioner may crder an establishment to
participate 1n mediation in any dispute regarding a
purchase agreement. Mediation performed under this
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Sec. . NEW SECTION. 522Aa.806 COQURT ACTION FOR
FAILURE TC COGPERATE.

if a person fa:ls or refuses to f1le any statement
or rerort or to produce any books, accounts, papers,
correspondence, memoranda, purchase agreements, files,
or other documenrts or records, oOr to obey any subpoena
1ssued by the commissioner, the commissioner may refer
the matter to the attorney general, who may apply to a
district ccurt to enforce compliance. The court may
order any or all of the following:

1. Inluncrive relief, restricting or prohibitirg
the offer or sale of cemetery merchandise, funeral
merchandise, funeral services, or a combinaticn

thereof.

2 Revocation or suspension of any permit issued

urder this chagter.

3. Production of documents or records including
but not limited to books, accounts, papers,
correspondence, memorandea, purchase agreements, flles,
or other documents ©or records.

4. Such c¢ther rel:ef as may be required.

Such an order shall be effective untii the person
files ~he statement or report or produces the
documents reguested, oOr obeys the subpcena.

Sec. . NEW SECTION. 523A.807 PROSZECUTION FOR
VIOLATIONS OF LAW.

I. A violat:on of this chapter or rules adopted or
orders issued under this chapter 1s a violation of
sect:ion 714.16, subsection 2, paragraph "a". The
remecies and penalties provided by sect.on 714.16,
including but not limltea to injunctive reilef and
penalties, apply to violations of this chapter.

2. 1f the comm:yssicner bejlieves that grounds exist
for the criminal prosecution of persons subject to
this chapter for violations of this chapter or any
otter law of this state, the commissioner may forward
to the attorney general or the county attorney the
grounds for the belief, irncluding all evidence in the
commissioner's possess:ofl, so that the attorney
general or the county attorney may proceed with the
matter as deemecd appropriate. At the request of the
attorney general, the county attorney shall appear and
prosecute the action when brought 1n the county
attorney's county.

Sec. . NEW SECTION. 523A.808 COOPERATION WITH
OTHER AGENCIES.

1. To encocurage uniform interpretaticn and
administration of this chapter and effective
requiation of the sale of cemetery merchandise,
funeral me:chandise., and funeral services, the

H-1448 -38-
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commissioner may cooperate with any governmental law
enforcement or reguiatory agency.

2. This cooperation includes but 1s rot limited
to:

®

a. Making a joint examlnation or investigation.

b. Holding a joint admin:strative hearing.

c. Filing and prosecuting a joint civil or
administrative proceeding.

d. Sharing and exchanging personnel.

e. Sharing and exchanging relevant 1nformation and
documents.

f. Formulating, 1n accordance with chapter 174,
rules or proposed rules on matters such as statements
of policy, regulatory standards, guidelines, and
interpreti:ve opinions.

Sec. . NEW SECTION. 523A.80% RULES, FORMS,
AND ORDERS.

1. Under chapter 17A, the commissioner may from
time to time make, amend, and rescind such rules,
forms, and orders as are necessary or appropriate for
the prortection of purchasers and the public and to
administer the provisions of this chapter, 1ts
implementing rules, and orders 1issued under this
chapter.

2. A rule, form, or order shall not be made,
amended, or rescinded unless the commissioner finds
that the action is necessary or appropriate 1n the
public interest or for the protection of purchasers
and consistent with the purposes fairly intended by
the policies and provisions of this chapter, 1its
implementing rules, and orders issued under this
chapter.

3. A provision of this chapter imposing any
liakility does not apply to any act done or omitted 1in
good faith in conformity with any rules, form, or
order of the commissioner, notwithstanding that the
rule, form, or order may later be amended or rescinded
or be determined by judicial or other authority to be
invalid for any reason.

Sec. . NEW SECTION. 523A.810 DATE OF FILING
AND INTERPRETIVE QOPINIONS.

1. A document is filed when it 1s received by the
commissioner.

2. Reqguests for i1nterpretive opinions may be
granted 1n the commissioner's discretion.

Sec. . NEW SECTION. 523A.811 RECEIVERSHIPS.

1. The commissioner shall notify the attorney
general of the potential need for establishment of a
'49 receivership i1f the commissioner finds that a seller
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following conditions-

a. Is insolvent.

5. Has util:zed trust funds for perscna. or
bisliness purpcses i1n a manneér inconsistent with this
chaprer.

c. The amount of funds currently held in trust for
cemetery merchandicse, funeral merchand.ise, ana funeral
services 1s less than eighty percent of all payments
made under the purchase agreements referred to in
section S23A.201.

d. Has refused to pay any just claim or demand
based on a purchase agreement referred to i1n section
S23A.201.

€. The commiss:oner finds upon investigation that
a zeller is unabie to pay arny ciaim or demand based on
a purchase agreement which has been legally determ:ned
to be Jjust and outrstanding.

2. The commissioner or attorney general! may apply
vo the district c¢ourt in any county of the state for
the establishmert of a receivership. Upon proof of
ary of the grounds for a receivership described in
“his section, the court may grant a receivership.

Sec. . NEW SECTION. 523A.812 INSURANCE
CIVISION'S REGULATORY FUND.

The insurance division may authorize the creation
of a special revenue fund in the state treasury, to be
known as the i1nsurance division regulatory fund. The
ccmmissioner shall allocate annually from the fees
paid purstu*nt to section 523A.204, two dollars for
each purc: : .e adreement reported on an establishment
permit ho.r.er's arnual report for deposit to the
regulatery fund. The remainder of the fees collected
pursuant to sect.on 523A.204 shall be deposited 1nto
~he cgeneral fund of the state. The moneys i1n the
regqulatory fund shall be retained in the fund. The
moreys are appropr:i:ated and, subject to authorizat:on
by the commissioner, may be used to pay auditors,
audit expenses, 1nvestigative expenses, the expenses
of mediation cordered by the commissioner, consumer
educar.ion expenses, the expenses of a toll-free
teiephone line to receive consumer compiaints, and the
expensecs of recelverships established under section
523A.811. An annual allocation to the regulatory fund
shall n¢t be imposed 1f the current balance of the
fund exceeds two hundred thousand dollars.

Sec. . NEW SECTION. 523A4.813 LICENSE
REVOCATION ~- RECOMMENDATION BY COMMISSIONER TO B0ARD
OF MORTUARY SCIENCE EXAMINERS.

Ubpon a determination by the commissioner that
grounds exlst for an administrative license revocat.on

H-1448 =40~
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or suspension acti:on by the board of mortuary science
examiners under chapter 156, the commissioner may
forward to the board the grounds for the
determination, including all evidence 1n the
pocssession of the commissioner, so that the board may
proceed with the matter as deemed appropriate.
SUBCHAPTER 9
LIQUIDATION PROCEDURES

Sec. . NEW SECTION. 523A.901 LIQUIDATION.
10 1. GROUNDS FOR LIQUIDATION. The commissioner may
11 petit:on the district court for an order directing the
12 commissioner to liquidate an establishment on either
13 of the following grounds:
14 a. The ectablishment did not deposit funds
15 pursuant to section 523A.20! or withdrew funds 1n a
16 manner inconsistent with this chapter and 1ic
17 insolvent.
18 b. The establishment did not deposit funds
18 pursuant to section 523A.20) or withdrew funds 1in a
20 manrer inconsistent with this chapter and the
21 ceonditicon of the establishment is such that further
22 transaction of business would be hazardous,
23 financially or otherwise, to purchasers or the public.
24 2. LIQUIDATION CRDER.
25 a. An order to liguidate the business of an
26 establishment shall appoint the commissioner as
27 liguidator and shall direct the liquidator to
28 immediately take possession of the assets of the
2% establishment and to administer them under the general
30 supervision of the court. The liguidator 1s vested
31 with the title to the property, contracts, and rights
32 of action and the books and records of the
33 establishment ordered liquidated, wherever located, as
34 of the entry of the final order of liquidation. The
35 filing or recording of the order with the clerk of
36 court and the recorder of deeds of the county in which
37 its principal office or place of business is located,
38 or, in the case of real estate with the recorder of
39 deeds of the county where the property 1s lccated, is
40 notice as a deed, bill of sale, or other evidence cof
41 title duly filed or recorded with the recorder of
42 deeds.
43 b. Upon issuance of an order, the rights and
44 liabilities of an establishment and of the
45 establishment's creditors, purchasers, owners, and
46 other persons interested in the establishment's estate
47 shall beccme fixed as of the date of the entry of the
48 order of liquidation, except as provided in subsection

[Nole TN TN (NN « SN VURN N IS

49 14.
'50 c. At the time of petitioning for an order of
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liguidat:ien. or ar any time after the time of
petitiloning, the commissiorer, after making
appropraate finaings of ar establishment’'s Insc:ivercy,
may pet:rt.on the court for a declaration of
insoivency. After previding notice anc hearing as 1t
deems proper, the court may make the declaration.

d. An orcer issued under this section shall
require accounting to the court by the liquidator.
Accountings, at a minimum, must include all funds
recelved or disbursed by the liquidator during the
current period. Arn accounting shall be filed within
one year of the liauidation order and at such other
times as the court may reguire.

e. Withir five days after the initiation of an
appea. of an order of liquidation, which orger has not
been stayed. the commiscsioner shall present fior the
court's approval a plar for the continued performance
of the establi.shment's obligations during the pendency
of ar agppeal. The plan shall provide for the
continued performance of purchase agreements in the
normal course of events, notwithstanding the grounds
allegec :n suppcrt of the order of ligquidation
tnciuding the grourd of insolvency. [f the defendant
establishment's finarcilal condition, irn the Jjudgment
of the commiscsioner, wi.l not support the full
performance of a.l obl:gations during the appeal
pendency period. the plian may prefer the claims of
certain purchasers and claimants over creditors and
interested parties as wel: as other purchasers and
ciaimants, as the commissioner finds to be fair and
equitable considering the relat:ive circumstances of
such purchasers anrd c<laimants. The court shall
examine the plar submitted by the commissioner and 1f
1t finds the plan to be 1n the best interests of the
parties, the court shall approve the plan. An action
shall not lle against the commissioner or any of the
comm:ssioner's deputies, agents, clerks, assistants,
or attorneys by ary party based on preference 1n an
appeali pendency plan approved by the court.

3. POWERS OF LIQUIDATOR.

a. The liguidator may do any of the following:

tl}y Appoint a special deputy to act for the
liguidator under this chapter, and determine the
special deputy's reasonable compensation. The special
deputy shall have all the powers of the liguidator
granted by this sect:on. The special deputy shall
serve at the pleasure of the ligquidator.

() Hire employees and agerts, legal counsel,
accountants, appbraisercs, consultants, and other
perscnnel as the commissioner may deem necessary to

H-~1448 -42-~
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estabilshment does O celhjtalll sUuLllloelielit ¢aslhh
liguiag assets to defray the costs incurred, the
commissioner may advance the costs so incurred out of
the insurance division regulatory fund. Amounts soO
advanced for expenses ¢f administration shall be
repaid to the insurance division regulateory fund for
the use of the divisicon out of the first available
moneys of the establishment.

{5) Hold hearings, subpoena witnesses, and compel
their attendance, administer oaths, examine a person
under oath, and compel a person to subscribe to the
person's testimony afrer 1t has been correctly reduced
to writing, and in connection to the preoceedings
reguire the production of books, accounts, papers,
correspondence, memoranda, purchase agreements, files,
or other documents or records which the liquidator
deems relevant to the inquiliry.

{6} Collect debts and moneys due and claims
belonging to the establishment, wherever located.
Pursuant to this subparagraph, the ligquidator may do
any of the following:

ta) 1lnstitute timely action in other jurisdictions
to forestall garnishment and attachment proceedings
against debts.

(b) Perform acts as are necessary or expedient o
collect, conserve, or protect its assets or property,
including the power to sell, compound, compromise, oOr
assign debts for purposes of collection upon terms and
conditions as the ligquidater deems best.

(¢} Pursue any creditor's remedies available to
enforce claims.

(7y Conduct public and private sales of the
property of the establishment.

{8) Use assets of the establishment under a
liquidation order to transfer obligations of purchase
agreements to a soivent estaplishment, if the transfer
can be accomplished without prejudice to the
applicable priorities under subsection 18.

{3) Acauire, hypothecate, encumber, lease,
improve, sell, transfer, abandon., or otherwise dispose

H-1448 ~43-
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of or deal with property of the establ.shment at its
market vaiue or upon terms and conditions as are fa:ir
ara reasorable. The liquigator shall also have power
Lo execute, acknow) edge, and deliver deeds,
assignments, reieases, ard other instruments necessary
to effectuate a sale of property or other transacrtion
L connection with the liquidation.

(10) Borrow money on the security of the
establ.shment's assets or without security and execute
and deliver documents necessary to that transaction
for the purpose of facilitating the liquidation.

Money borrowed pursuant to this subparagraph shall be
repalid as an administrat.ve expense and shall have
priority over any other class 1 claims under the
priority of distribution established in subsection 18,

{z1}) Enter 1nto contracts as necessary LO carry
out the order to liquidate and affirm or disavow
coptracts to which the estabiishment 1s a party.

{12} Continue to prosecute and to institute in the
name ©of the establishment or 1n the liguidator’'s own
name ary and all suits and other legal proceedings, in
thls state or elsewhere, and to abancon the
prosecut.icn of claims the liquidator deems
unprofitakbie to pursue further

{12} Prosecute an act:on on behalf of the
creditors. purchasers, or owners against an officer of
the estabil:shment or any other person.

{14) Remove records and property of the
establishment to the offices of the commiss:ioner or to
other places as may be convenient for the purposes of
eftficient and orderly execution of the liquidatiorn.

{15) Deposit in one or more banks in th:s state
sums as are required for meeting current
adm:nistration expenses and distrabutions.

(16) Unless the court orders otherwlse, 1invest
funds not currently needed.

{17}y Flle necessary documents for recording in the
office of the recorder of deeds or record office in
this state or elsewhere where property of the
establ:shment 1s located.

(18} Assert defenses available to the
establishment against third persons including statutes
of limitat:ons, statutes of fraud, and the defense of
usury. A waiver of a defense by the establishment
after a petition 1n ligquidation has been filed shall
not bind the liquidator.

(19) Exercise and enforce the rights. remedies,
and powers of a creditor, purchaser, or owner,
incluaingy the power to avoid transfer or iien that may
be given by the general law and that is not Included

H-~1448 ~44-~
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within subsections 7 through 9.

{20} Intervene 1n a proceeding wherever instituted
that might lead to the appo.ntment of a receiver or
trustee, and act as the receiver or trustee whenever
the appoilintment 1s offered.

(21) Exercise powers now held or later conferred
upon receivers by the laws of this state which are neot
inconsistent with this chapter.

b. This cubsection does not limit the liquidator
or exclude the liquidator from exercising a power not
iisted 1n paragraph "a" that may be necessary or
appropriate to accomplish the purposes of this
chapter.

4. NOTICE TC CREDITORS AND OTHERS.

a. Unless the court otherwise directs, the
liquidator shall give notice of the liquidation order
as soon as possible by doing both of the following:

(1) Mailing notice, by first-class mail, to all
persons known or reasonably expected to have claims
against the establishment, including purchasers, at
their last known address as indicated by the records
of the establishment.

(2) Publication of notice 1n a newspaper of
general cilrculation 1n the county in which the
establishment has its principal place of business and
in other locations as the liquidator deems
appropriate.

b. Notice to potential claimants under paragraph
"a" shall require claimants to file with the
liguidator their claims together with proper proofs of
the claim under subsection 13 on or before a date the
liquidator shall specify 1n the notice. (Claimants
shall keep the llquidator informed of their changes of
address, 1if any.

c. If notice 1s given pursuant to this subsection,
the distribution of assets of the establishment under
this chapter shall be conclusive with respect to
claimants, whether or not a claimant actually received
notice.

5. ACTIONS BY AND AGAINST LIQUIDATOR.

a. After issuance of an order appointing a
liquidator of an establishment, an action at law or
equity shall not be brought against the establishment
within this state or elsewhere, and existing actions
shall not be maintained or further presented after
i1ssuance of the order. Whenever in the liquidator's
judgment, protection of the estate of the
establishment necessitates intervention in an action
against the establishment that is pending cutside this
state, the liquidator may 1ntervene in the action.

H-1448 ~45-

Page 50



L -

HCQUSE CTLIP SHEET APRIL 7, 2001 Page 51

H-1448
Page 46

"

B
B @ BV B ¢ « IR I RN UL I < SN UV RN o B

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
20
31
32
33
34
35
316
37
38
39
40
41
42
42
44
4%
46
47
48
49

50

The lilgqu.aator may deferd, at the expense of the
estate of the establ:shment, an actiorn 1n which the
l1quidator intervenes under this sect.ion.

F. Within two years or such additional time as
applicable law may perm:t, the l:quidator, after the
rssuance of an order for liquidation, may institute ar
acr:on or proceeding on behalif of the estate of the
establishment upon any cause of action against which
the period of limitation fixed by applicable law has
not expired at the time of the filing of the petition
upon which the order 1s entered. If a period of
iamitat:on 1s fixed by agreement for instituting a
suit or proceeding upon a claim, or for filing a
zlaim, proof of claim, proof of loss, demand., notice,
or the like, or 1f 1n a proceeding. judicial or
otherwise, a pericd of limitation is f.xed in the
proceeding or pursuant to applicable law for taking an
act:on, filing a claim or pleading., or doing an act,
and if the period has not expired at the date of the
fr1ing of the petition, the liquidator may, for the
beref.t of the estate, take any action or do any acet,
reguired of or permitted to the establishment, withirn
a period of ore hundred eighty days subsequent to the
entry of an order for liquidation, or within a further
period as 1s shown to the satisfaction of the court
not to be urnfairly prejudicial to the other party.

c. A statute of lim:itations cor defenhse of laches
shall not run with respect to an action against an
establishmert between the filing of a petit:on for
ligu:dation against the estaklishment and the deriail
of the petitiorn. An actior aga.nst the establishment
that might have been commenced when the petitlon was
fiied may be commenced for at least si:xty days after
the petition is denied.

6. COLLECTION AND LIST QF ASSETS.

a. As scon as practicable after the liquidation
order but not later than one hundred twenty days after
such oraer, the liquidator shall prepare in duplicate
a list of the establishment's assets. The list shall
be amended or supplemented as the liguidator may
determine. One copy shall be filed 1n the office of
the clerk of court, and one copy shall be retained for
the liquldator's files. Amendments and supplements
shall be similarly filed.

b. The liquidator shall reduce the assets to a
degree of liquidity that 1s consistent with the
effective execution of the liquidation.

c. A submission of a proposal to the court for
distribution cof assets 1n accordance with subsection
11 fulfills the requirements of paragraph "a".

H-1448 -46-
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.s valid to the extent of the presert consideration
actuatily paid for which amount the transferee shall
nave a lien on the property transferred. The
commer.cement of a4 croceed:ing in l:iqu:igation IS
construct.ve notice upon the recording of a copy of
the petition for or order of l:iquidat:on with the
recoraing or deeds in the county where any real
property Ln question :s located. The exercise by a
court of the Un.ted States or a state or jurisdiction
to authorize a judicial sale of real! property of the
establishment within a county in a state shall not be
impaired by the pendency of a proceeding unless the
copy is recorded 1n the county prior to the
consummat ion of the judicial sale.

b. After a petition for liquidation has been flled
and before either the ligquidator takes possession of
the property of the establishment or an order of
iiquidation 1s granted:

(1) A transfer of the property, other than rea.
property, of the establishment made teo a person acting
1n good faith 15 valia agairst the liguicator 1f made
for a present fair equivalent value. If the transfer
was not made for a present fair equivalent value, then
the transfer is valid to the extent cf the present
consideration actually paid for which amount the
transferee sha:i:l have a lien on the property
transferred.

8 {(2) If acting 1n good feith., a person .ndebted to
~9 the establishment c¢r holding property of the

30 establishment may pay the debt or deliver the

31 property, or any part of the property, to the

32 establishment or upon the establishment's craer as = f
33 the petition were not pending.

34 (3} A person havirg actual knowledge of the

39 pending liquidation is not acting in good falth.

36 [4) A person asserting the vaiidity of a transfer
37 urnder this subsection has the burden of proof. Except
38 as provided in this subsection, a transfer by or on

39 behalf of the establishment after the date of the

40 petrt:ition for liguidation by any person other than the
41 liquidator 1is not valid against the liquidator.

42 c. A person receiving any property from the

43 establ.shment or any benefit of the property of the

44 establishment which 1s a fraudulent transfer under

4% paragraph "a" 1s personally liable for the property or
46 benef.t and shalli account to the liquidator.
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&7 d. This chapter does not impa.r the negotiability
48 of currency or negotiable lnstruments.

49 9. VOIDABLE PREFERENCES AND LIENS.

50 a. (1) & preference is a transfer of the property
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proceed:ngs on a simple gontract could not become
super:0:r to the rights of the transferee.

() A trensfer of rea. property is made when 1t
pecomes perfectec so that a subsequent bona fide
vurchaser from the establishment could not obtain
rights super.or to the rights of the transferee.

(3) A trancsfer which creates an equitable i.en is
not perfected 1f there are available means by which a
legal lien cou.d be created.

{4) A trarsfer not perfected prior to the filing
cof a pet:tion for Ziquidation is deemed to be made
immediately before the filing of the successful
petit-on.

{5} This subsection applies whether or not there
are or were creditors who might have obtained liens or
persons who miaht have become bona fide purchasers.

c. (1) A ller obtainable by legal or equitable
proceedings upon a simple contract 1S one arising 1n
the ordinary course of the proceedings upen the entry
or docketing of a judgment or decree, or upon
attachmert., garnishment, execution, Or l.ke process,
whether before, upon, or after juagment or decree and
whether before or upon levy. It does not include
liens whizh under applicable law are given a spec:al
priority over other liens which are prior in t.me.

{2y A lien obtainable by legal or equitable
proceeaings may become superior to the rights of a
transferee, or a purchaser may obtain rights sugerior
to the rights of a trarsferee within the meaning of
paraaraph "b", 1f such consequences follow only from
the l.er or purcrase 1tself, or from the lien or
purchase foilowed by a step wholly within the control
of the respective lienhoider or purchaser, with or
w thout the a:d of ministerial action by public
offic:als. However, a lien could not become superior
and a purchase coula not create superior rights for
the purpose of paragraph "b" through an act subsequent
to the obta.ring of a lien or subsequent to a purchase
which requires the agreement oOr concurrence of any
th:ird party or which requires further judic:al action
or ruling.

d. A trarsfer of property for or on account of a
new and contemgoraneous consideration, which 1s under
paragraph "b'" made or suffered after the transfer
because cof delay .n perfecting it, does not become a
transfer for or or account of an antecedent debt if
any acts required by the applicable law to be
performea 1n order to perfect the transfer as against
liens or & bona fide purchaser's rights are performed

within twenty-one days or ary per:od expressly a.lowed
448 -50-
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by the law, whichever 1s less. A transfer to secure a
future loan, if a loan 1= actually made, or a transter
which becomes security for a future loan, shall have
the same effect as a transfer for or on account of a
new and contemporanedous conslderation.

e. 1f a lien which Ls voidable under paragraph
"a", subparagraph (2), has been dissolved by the
furnishing ¢f a bond or other obligation, the surety
of which has beern 1ndemnified directly or indirectly
by the transfer or the creation of a lien upon
property of an establishment before the filing of a
petition under this chapter which results 1n the
liguidation order, the i1ndemnifying transfer or lien
1s also voidable.

f. The property affected by a lien voidable under
paragraphs "a" and "e" 1s discharged from the lien.
The property and any of the indemnifying property
transferred to or for the benefit of a surety shall
pass te the liguidator. However, the court may on due
notice order a lien to be preserved for the benefit of
the estate and the court may direct that the
conveyance be executed to evidence the title of the
liquidator.

g. The court shall have summary jurisdiction of a
proceeding by a liqu:idator to hear and determine the
rights of the parties under this section. Reasonable
notice of hearing in the proceeding shall be given to
all parties in interest, including the obligee of a
releasing bond or other like obligation. Where an
order 15 entered for the recovery of indemnifying
property 1n kind or for the avoildance of an
indemnifying lien, upon application of any party in
interest, the court shall in the same proceeding
ascertain the value of the property or lien. If the
value 1s less than the amount for which the property
1s wndemnified or less than the amount of the lien,
the transferee or lienholder may elect to retain the
property or lien upon payment of its value, as
ascertained by the court, to the liquidator within the
time as fixed by the court,

h. The liability of a surety under a releasing
bond or other like obligation is discharged to the
extent of the value of the indemnifying property
recovered or the indemnifying lien nullified and
avoided by the liquidator. Where the property is
retained under paragraph "g", the liability of the
surety 1s discharged to the extent of the amount paid
to the liquidator.

1. 1If a creditor has been preferred for property
which becomes a part of the establishment's estate,

H-1448 -51-
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and afterward in good faith gives the establishment
further credit without security of any kind, the
amount of the new credit remalning unpaid at the time
of the petition may be set off against the preference
which would otherwise be recoverab’e from the
creditor.

j. If within four months before the fiiing of a
successful petitior for ligquidation under this
chapter, Oor 4t any time 1n contemplation of a
proceeding to liquidate, an establishment, directly or
:ndirectly. pays money or transfers property to an
attorney for services renaered or to be rendered, the
transaction may be examined by the court on 1ts own
motion or shall be examined by the court on petition
of the liquidator. The payment or transfer shall be
held vai.a only to the extent of a reasonable amount
tc be determined by the court. The excess may be
recovered by the l.quidator for the benefit of the
estate. However, where the attorney 1s in a position
of infiuence in the establishment or ar aff.liate,
payment of any morey or the transfer of any property
Lo the attorrey for services rendered or to be
rendered shall be governec by the provisions of
paragraph "a", sukparagraph (2). subparagraph
subdivizgion (d).

k. {1 An officer, manager, employee,
shareho.der, subscriber, attorrey, or other person
acting on pbehalf of the establishment who knowingly
partic:pates 1n giving any preference when the persorn
has reasonable cause to believe the establishment ([s
or is about to become insolvent at the time of the
preference i1s personally liable to the liguidator for
the amount of the preference. There 1s an inference
that reasonable cause exists 1f the transfer was made
within four months before the date of filing of this
successful petition for liquidation.

(2) A person receiving property from the
establishment or the benefit of the property of the
establishment as a preference voidable under paragraph
*a" 1s personally liable for the property and shall
account to the liquidator.

{3} This subsection shall not prejudice any other
claim by the ligquidator against any person.

10. CLAIMS OF HOLDER OF VQID OR VOIDABLE RIGHTS.

a. A cla:m of a creditor who has received or
acquired a preference, lien, conveyance, transfer,
assignment, or encumbrance, voidable under this
chapter, shall not be allowed unlecss the creditor
surrenders the preference, l:en, conveyance, transfer,
assignment, or encumbrance. If the avoidance 1is

H-1448 ~52-
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effected by a proceeding in which a final judgment has
been entered, the ciarm shail not be allowed unless
the money 1s paid or the property is delivered to the
liquidator within thirty days from the date of the
entering of the final judgment. However, the court
having jurisdiction over the liguidation may allow
further time 1f there is an appeal or other
continuation of the proceeding.

b. A claim allowable under paragraph "a" by reason
of a voluntary or involuntary avcidance, preference,
lien, conveyance, transfer, assignment, or encumbrance
may be filed as an excused late filing under
subsection 12, if filed within thirty days from the
date of the avoidance or within the further time
allowed by the court under paragraph "a"

11. LIQUIDATOR'S PROPOSAL TO DISTRIBUTE ASSETS.

a. From time to time as assets become available,
the liquidator shall make application to the court for
approval of a proposal to disburse assets out of
marshaled assets.

b. The proposal shall at least include provisions
for all of the following:

(1) Reserving amounts for the payment of all the
following:

{a) Expenses of adminilstration.

(bY To the extent of the value of the security
held, the payment of claims of secured creditors.

(c} Claims falling within the priocrities
established in subsection 18, paragraphs "a" and "b".

(2) Disbursement of the assets marshaled to date
and subsequent disbursement of assets as they become
available.

c. Action on the application may be taken by the
court previded that the liquidator's proposal complies
with paragraph "b".

12. FILING OF CLAIMS.

a. Proof of all claims shall be filed with the
liquidator in the form required by subsection 13 an or
before the last day for filing specified in the notice
required under subsection 4.

b. The liquidator may permit a claimant making a
late filing to share 1n distributions, whether past or
future, as if the claimant were not late, to the
extent that the payment will not prejudice the orderly
administration of the liguidation under any of the
foliowiling circumstances:

(1) The exlstence of the claim was not known to
the claimant and the claimant filed the claim as
promptly as reasonably possible after learning of 1t.

(2} A transfer to a creditor was avo:ided under

H-1448 -53-
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subsections 7 through 9, or was volurtarily
surrendered under subsect.cn 10, and the f.ling
sat1sf:es the conditions of subsection 10.

{3) The valuation unger subsectionr 17 of security
held by a secured cred.itor shows a def.ciency. which
is filed within thirty days after the valuatior.

¢. The liquidator may consider any claim filed
late and permit the claimant to receive distributions
which are subsequently declared on any claims of the
same or l!ower priority 1f the payment does not
prejudice the orderly administration of the
.:quication. The late-filing claimant shall receive
at each distribution the same percentage of the amount
ailowed on the claim as is then being paid to
claimants of any lower pr.or:ty. This shall continue

unt:! the c¢laim has been paid in full.

13. PROOF OF CLAIM.

a. Proof of claim shalli consist of a statement
si1gnec by the claimant that includes alil of the

following that are applicable-

(1) The particulars of the claim, :ncluding the
corsideration given for it.

(2} The 1dentlty and amcunt of the security on the
claim.

{3) The payments, 1f any, made on the debt.

(4) A statement that the sum ciaimed is 3justly
owing and that there is no setoff, counterclaim, or
defense to the cla:im.

(5) Any right of priority of payment or other
specrf.c right asserted by the claimant.

{6y A copy of the written instrument which is the
foundation cf the claim.

(7Y  The name and address of the claimant and the
attorney wno represents the claimart, 1f any.

b. A claim need not be considered or allowed 1f 1t
does not contain all the informat.on identified 1in
paragraph "a" which 1s applicable. The liquidator may
require that a prescribed form be used and may reguire
that other informaticon and documents be Lncluded.

¢. At any time the liquidator may reqguest the
claimant to present information or evidence
supplementary to that required under paragraph "a",
and may take testimony under oath, regquire production
of affidavits or depositions, or otherwlise obtain
additiorna: information or evidence.

d. A judgment or order against an establishment
entered after the date of filing of a successful
pet.tion for liquidatiorn, or a judgment or order
against the establishment entered at any time by
defaul: or by collusicr need not be considered as

H-1448 ~54-
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1 evidence of liability or of the amount of damages. A
2 judgment or order against an establishment before the
3 filing of the petition neea not be considered as
4 evidence of iiability cr of tne amount of damages.
5 14, SPECIAL CLAIMS.
6 a. A claim may ke ailowed even if contingent, 1if
7 1t 1s filed pursuant to subsection 12. The claim may
8 be allowed and the claimant may participate in all
9 distributions declared after it is filed to the extent
10 that it does not prejudice the orderly administration
11 of the liquidation.
12 b. Claims that are due except for the passage of
13 time shall be treated as absolute claims are treated.
14 However, the claims may be disccunted at the legal
15 rate of interest.
16 c. <J{laims made under employment contracts by
27 directors, principal officers, or persons in fact
18 performing similar functions or having similar powers
19 are limited to payment for services rendered pricr to
20 the 1ssuance of an crder of liquidation under
21 subsection 2.
Py 15. DISPUTED CLAIMS,
23 a. If a claim 1s denied in whole or in part by the
24 liquidator, writren notice of the determination shall
25 be given to the claimant or the claimant's attorney by
.26 first-class mail at the address shown in the proof of
27 claim. Within s:xty days from the mailing of the
28 notice, the claimant may file objections with the
29 liguidator. Unless a filing is made, the claimant
30 shall not further object to the determination. '
31 b. 1If cbjections are filed with the liquidator and
32 the ligquidator does not alter the denial of the claim
33 as a result of the objections, the ligquidator shall
34 ask the court for a hearing as soon as practicable and
35 give notice of the hearing by first-class mail to the
36 claimant or the claimant's attorney and to any other
37 persons directly affected. The notice shall be given
38 not less than ten nor more than thirty days before the
39 date of hearing. The matter shall be heard by the
40 court or by a court-appointed referee. The referee
41 shall subm:t findings of fact along with a
42 recommendation.
43 16. CLAIMS OF OTHER PERSON. 1If a creditor, whose
44 claim against an establishment is secured in whole or
45 in part by the undertaking of another person, fails to
46 prove and file that claim, then the other person may
47 do so in the creditor's name and shall be subrogated
48 to the rights of the creditor, whether the claim has
49 been filed by the creditor or by the other person 1in
‘50 the creditor's name to the extent that the other
H~-1448 -55~
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percson discharges the undertak:ing. However, 1in the
absence of an agreemenrt with the creditor to the
contrary, the other perscon ic not entitled to any
dlstribution unt:l the amount pa.ida to the creditor on
the undertalking pius the distr:butions paid onr the
clawm from the establishment's estate to the creditor
equa. the amount of the entire ciaim of the creditor.
An excess received by the creditor shall be held by
the creditor i trust for the other person.

1T, SECURED CREDITCR'S CLAIMS.

a. The value of the security held by a secured
cred:tor shail be determired in one of the following
ways, as the court may direct:

(1) By converting the security into money
according to the terms of the agreement pursuant to
which the security was delivered to the creditors.

{(2) By agreement, arbitration, compromise, or
litigation betweer the creditor ard the liguidator.

b. The determinat:on shall be under the
supetrvision and control of the court with due regard
for the recommendation of the li:guidator. The amount
so determined shall be credited upon the secured
claim. A deficiency shall be treated as an unsecured

e OO IO WK — O Wm S bwh —O

claim. If the claimant surrergers the security to the
liguidator, the entire claim shail be allowed as if
unsecured.

18. PRIORITY OF DISTRIBUTION. The priority of
distribution of claims from the establishment's estate
shall be in accordance w.th the order in which each
class of claims is set forth. Ciaims in each class
shall be paid in full or adequate funds retained for
the payment before the members of the next class
receive any payment. Subclasses shall nect be
established withirn a class. The order of distr:kut.on
of ciaims 1s acs folliows:

a. CLASS 1. The costs and expenses of
administratior, including but not limited to the
following

{1) Actual and necessary costs of preserving or
recover.ng the assets of the establishment.

(] Compensation for all authorized services
rendered 1n the liquidation.

{3) Nezcessary frling fees.

(4) Fees and mileage payable to witnesses.

{5} &uthorizeg reasonable attorney fees and other
professional services rendered in the liquidation.

b. CLASS 2. Reasonable compensation to employees
for services performed to the extent that they do not
exceed two months of monetary compensation and

50 represent payment for services performed within one
H-1448 -S6-
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year before the filing of the petition for
liquidation. ©Ofricers and directors are not entitled
to the benefit of this priority. The priority is in
lieu of other simiiar priority which may be auvthor:zed
by law as to wages or compensation cof employees.

c¢. CLASS 3. (laims under purchase agreements.

d. CLASS 4. Claims of general creditors.

e. CLASS 5. (Claims of the federal or of any state
or locai government. Claims, including those of a
governmental body for a penalty or forfeiture, are
allowed in this class only tc the extent of the
pecuniary loss sustained from the act, transaction, or
proceeding out of which the penalty or forfeiture
arose, with reasonable and actual costs incurred. The
remainder of such claims shall be postponed to the
class of claims under paragraph "g".

f. CLASS 6. C(Claims filed late or any other claims
other than claims under paragraph "g“.

g. CLASS 7. The claims of shareholdexrs or other
owneres.

19. LIQUIDATOR'S RECOMMENDATIONS TO THE CQURT.

a. The liquidator shall review claims duly filed
in the liquidation and shall make further
investigation as necessary. The liquidator may
compound, compreomise, Or in any other manner negotiate
the amount for which claims will be recommended to the
court except where the liguidator 1s required by law
to accept claims as sertled by a person or
organization. Unresolved disputes shall be determined
under subsection 15. As soon as practicable, the
liguidator shall present to the court a report of the
claims against the establishment with the liquidator’'s
recommendations. The report shall include the name
and address of each claimant and the amcunt of the
claim finally recommended.

b. The court may approve, disapprove, or modify
the report on claims by the liquidator. Reports not
modified by the court within sixty days following
submission by the liquidator shall be treated by the
liguidartor as allowed claims, subject to later
modification or to rulings made by the court pursuant
to subsection 15. A claim under a policy of insurance
shall not be allowed for an amount in excess of the
applicable policy limits.

20. DISTRIBUTION OF ASSETS. Under the direction
of the court, the liquidator chall pay distributions
1n 8 manner that will ensure the proper recognition of
priorities and a reasonable balance between the
expeditious completion of the liquidation and the
protection of unliquidated and undetermined claims,

3-1448 -57~
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1 ircluaing third-party claims. Distribution of assets
2 1n kind may be made at valuations setl by agreement
2 betweer the l:guidator ard the crecitcor and approved
4 bty the court.
< 21. UNCLAIMED AND WITHHELD FUNCE.
6 a. Unclaimed funds subject to distribut.ion
7 remaining in the ligquidator's hands when the
B ligquidator s ready to apply to the court for
9 discharge, 1ncluding the amount distributatle to a
10 creditor, owner, or other person who i35 unknown or
11 cannot be found, shall be depos:ted with the treasurer

b
r

of the state, and shall be paid without 1interest,
except as provided in subsection 18, to the person
ertitled or to the person’'s legal representative upon
procof satisfactory to the treasurer of state of the
right to the funds. Any amcunt ¢n deposit not claimed
within si1x years from the discharge of the liquidator
1s deemed to have heen abandoned and shall become the
property of the state without fcrmal escheat
proceedings and be trarsferrea to the insurance
divisicn reguiatory fund.

b. Funds withheid under subsection 14 and not
distributed sha:l upon discharge of the ligquidator be
deposited w:th the treasurer of state and paid
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2% pursuant to subsection 18. Sums remaining which under
26 subsection 18 would revert to the undistributed assets
27 of the establishment shall be trarsferred to the

28 1insurance division regulatory fund and become the

29 property of the state as provided under paragraph "a",
30 unless the commissioner in the commissioner's

L
+

discretion petitions the court to reopen the
liguidation pursvant to subsection 23

c. Ncotwithstanding any other provision of this
chapter, funds as identif.ed 1n paragraph "a", with
the approval cof the court, shall be made availabilie to
the commissioner for use in the detection and
prevention of future insclvencies. The commissioner
shall hold these funds in the 1nsurance division
regqulatory fund and shall pay without i1nterest, except
as provided 1in subcsection 18, to the person entitled
to the funds or to the person's legal representat:ive
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apply to the court for discharge. The court may grant
the d:scharge and make any other crders, including an
order to transfer remaining funds that are
uneconomical to distribute, as appropriate.

b Any other person may applv to the court at any
time for an order under paragraph "a". If the
appliication is denied, the applicant shall pay the
costs and expenses of the liguidator in reésisting the
application, including a reasconable attorney fee.

23. REOPENING LIQUIDATION. At any time after the
liquidation proceeding has been terminated and the
ligquaidator discharged, the commissioner or other
interested party may petition the court to recpen the
proceedings for good cause including the discovery of
additional assets. The court shall order the
16 proceeding reopened if it 1s satisfied that there is
17 justification for the recpening.

18 24. DISPOSITION OF RECORDS LDURING AND AFTER

19 TERMINATION OF LIQUIDATION. 11f it appears to the

20 commissioner that the records of an establishment 1in
21 the process of ligquidation or completely liquidated
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SENATE FILE 473
R, H-1568
1 Amend the amendment, H-1448, to Senate File 473, as

2 passed by the Senate, as follows:

3 1. Page 1, by 1nserting after line 4, the

4 following:

5 “"Sec. . Section 507B.4, subsection 10B,

6 unnumbered paragraph !, as enacted by 2001 Iowa Acts,
7 Senate File 500, section 7, is amended to read as

8 follows:

9 Failure of an insurer to pay interest at the rate
10 of ten percent per annum on all health insurance

1]l claims that the insurer fails to timely accept and pay
12 pursuant to section 507B.4A, subsection ¥+ 2, paragraph
13 —uett "d". Interest shall accrue commencing on the

14 thirty-first day after receipt of all properly

15 completed proof of loss forms.

16 Sec. __ . Section 518.16, Code 2001, 1s amended to
17 read as follows:

18 518.16 QUALIFICATION OF AGENTS.

19 A person shall not solicit any application for

20 insurance for an assocliation in this state without
21 having procured from the commissioner of ilnsurance a
22 license authorizing the person to act as an egest

'33 insurance producer pursuant to chapter 522 522B."

4 2. Page 59, by inserting after line 35, the
25 following:
26 "Sec. ___. Sectrion 537A.10, subsection 1,

27 paragraph ¢, subparagraph (3), Code 2001, 1s amended
28 to read as follows:
29 {3y "Franchise"” also does not i1nclude any contract
30 under which a petroleum retailer or petroleum

31 distributor is authorized or permitted to occupy

32 leased marketing premises, which premises are to be

33 employed in connection with the sale, consignment, or
34 distribution of motor fuel under a trademark which is
35 owned or controlled by a refiner which is regulated by
36 the federal Petroleum Marketing Practices Act, 15

37 U.S.C. = 2801 et seq. The term "refiner'" means any

38 person engaged in the refining of crude oil to produce
39 motor fuel, and includes any affiliate of such person.
40 "Franchise" also does not include a contract entered
41 into by any person regulated under chapter 123, 322,
42 322A. 322B, 322C, 322D, 322F, S22 522B, or 543B, or a
43 contract establishing a franchise relationship with
44 respect to the sale of construction equipment, lawn or
45 garden equipment, or real estate."

46 3. Page 59, by striking lines 38 through 41 and
47 1nserting the following.

.18 " __ . Title page, line 1, by inserting after the
49 word "Act" the following: "concerning regulated

5C industries under the jurisdiction of the commissioner
H-1568 -1-
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1 of insurance relating to various issues relating to
2 1nsurance,"."
3 4. By renumbering, redesignating, and correcting
4 internal references as necessary.

By HOFFMAN of Crawford
H-1568 FILED APRIL 17, 2001

22
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SENATE TILE 473

H~1577

L Amend the amendment, H-1448, to Senate File 473, as
2 passed by the Senate, as follows:

3 1. Page 59, by inserting after line 35 the

4 following:

5 "Sec. ___ . 2001 Iowa Acts, Senate File 500,

6 section 39, 1s amended to read as follows:

7 SEC. 39. EFFECTIVE DATE. Sections 4, 5, 7 through
8 11, 13 through 22, 34, and 38 of this Act take effect
3 January 1, 2002."
10 2. By renumbering, redesignating, and correcting
11 1nternal references as necessary.

By HOFFMAN of Crawford
H-1577 FILED APRIL 17, 2001

ce
21382 L R3L0/
( / - SENATE FILE 473

H-1555
1 Amend the amendment, H-1448, to Senate File 473, as
2 passed by the Senate, as follows:
3 1. Page 38, by striking lines 41 through 44 and
4 inserting the following: "matter as deemed
5 appropriate.”

By HOFFMAN of Crawford
H~-1555 FILED APRIL 17, 2001

dﬁAﬁ4 Ll
%/337/.;/
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HOUSE AMENDMENT TO
SENATE FILE 473

S-3434

Wb wh

Amend Senate File 473, as passed by the Senate, as
fellows:

1. Page 7, by inserting after line 4, the
following:

"Sec. . Section 507B.4, subsection 10B,
unnumbered paragraph 1, as enacted by 2001 Iowa Acts,
Senate File 500, section 7, is amended to read as
follows:

Failure of an insurer to pay interest at the rate
of ten percent per annum on all health insurance
claims that the insurer fails to timely accept and pay
pursuant to section 507B.4A, subsection + 2, paragraph
—~ialt "g", Interest shall accrue commencing on the
thirty-first day after receipt of all properly
completed proof of loss forms.

Sec. . Section 518.16, Code 2001, 1s amended to
read as Tollows:

518.16 QUALIFICATION OF AGENTS.

A person shall not solicit any application for
insurance for an association in this state without
having procured from the commissioner of insurance a
license authorizing the person to act as an agent
insurance producer pursuant to chapter 522 522B.

"SUBCHAPTER 1
SHORT TITLE AND DEFINITIONS

Sec. . NEW SECTION. 523A.101 SHORT TITLE.

This chapter may be cited as the "Iowa Cemetery and
Funeral Merchandise and Funeral Services Act”.

Sec. . NEW SECTION. 523A.102 DEFINITIONS.

For purposes of this chapter, unless the context
otherwise requires:

1. "Auythorized to do business within this state"”
means a person licensed, registered, or subject to
regulation by an agency of the state of Iowa or who
has filed a consent to service of process with the
commissioner for purposes of this chapter.

2. "Beneficiary"™ means any natural person
specified or included in a purchase agreement, upon
whose future death cemetery merchandise, funeral
merchandise, funeral services, or a combination
thereof are to be provided under the purchase
agreement .

3. “Burial account" means an account established
by a person with a financial institution for the
purpose of funding the future purchase of cemetery
merchandise, funeral merchandise, or a combination
thereof without any related trust agreement.

4. "Burial trust fund"” means an irrevocable burial
trust fund established by a person with a financial
institution for the purpose of funding the future

§-3434 -1-
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1 purchase of cemetery merchandise, funeral merchandise,

2 funeral services, or a combination thereof upon the

3 death of the person named in the burial trust fund's

4 records or a related purchase agreement. “Burial

5 trust fund" does not include or imply the existence of

6

7

8

S

any oral or written purchase agreement for cemetery

merchandise, funeral merchandise, funeral services, or

a combination therecf between the person and a seller.

5. "“"Cemetery merchandise" means foundations, grave |

10 markers, tombstones, ornamental merchandise, !
11 memorials, and monuments sold under a purchase ‘ v
12 agreement that does not require installation within )
13 twelve months of the purchase.
14 6. "Commissioner" means the commissioner of 2
15 insurance or the deputy administrator authorized in
16 section 523A.801 to the extent the commissioner
17 delegates functions to the deputy administrator.
18 7. "Common business enterprise" means a group of
18 two or more business entities that share common..
20 ownership in excess of fifty percent. '
21 8. "Credit sale”™ means a sale of goods, services,
22 or an interest in land in which all of the follewing - §
23 are applicable: -
24 a. Credit is granted either under a seller credit
25 card or by a seller who regularly engages as a Seller
26 in credit transactions of the same kind.
27 b. The buyer is a person other than an
28 organization.
29 c. The goods, services, or interest in land are
30 purchased primarily for a personal, family, or
31 household purpose.
32 d. Either the debt 1s payable in installments or a
33 finance charge is made.
34 e. For goods and services, the amount finagced
35 does not exceed twenty-five thousand dollars.
36 9. "Delivery" occurs when:
37 a. The cemetery merchandise, funeral merchandise,
38 or the title document establishing ‘an easement for’
39 burial rights is physically delivered to the purchaser
40 or installed, except that burial of any item at the
41 site of its ultimate use shall not constitute<dellvery
42 for purposes of this chapter.
43 b. 1If authorized by a purchaset under a pukchase
44 agreement, cemetery merchandise has been permasently .
45 identified with the name of the putchaser or the T
46 beneficiary and delivered to a bonded warehouse or L
47 storage facility approved by the commissioner and both
48 title to the merchandise and a warehouse receipt have ) ¥
49 been delivered to the purchaser or beneficiary and a :
50 copy of the warehouse receipt has been delivered to
8-3434 -2-
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11
12
13
14
15
16
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18
19
20
21
22
23
24

25
o
27

28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49

the establishment for retention in its files.

c. [If authorized by a purchaser under a purchase
agreement, a polystyrene or polypropylene outer burial
container has been permanently identified with the
name of the purchaser or the beneficiary and delivered
tc a bonded warehouse or storage facility approved by
the commissioner and both title to the merchandise and
a warehouse recelpt have been delivered to the
purchaser or beneficiary and a copy of the warehouse
receipt has been delivered to the establishment for
retention 1in 1its files.

10. "Doing business in this state" means issuing
or performing wholly or in part any term of a purchase
agreement executed within the state of Iowa.

11. "Establishment" means each business
establishment that advertises, sells, promotes, oOr
offers cemetery merchandise, funeral merchandise,
funeral services, or a combination thereof prior to
the death of the person named or i1mplied 1n a purchase
agreement.

12. "Financial institution" means a state or
federally insured bank, savings and locan assogclation,
credit union, trust department thereof, or a trust
company authorized to do business within this state
and which has been granted trust powers under the laws
of this state or the United States, which holds funds
under a trust agreement. "Financial institution" does
not include:

a. A seller.

b. Anyone employed by or directly involved with
the seller in the seller's cemetery merchandise,
funeral merchandise, or funeral services business.

13. “Funeral merchandise™ means personal property
used for the final disposition of a dead human body,
including but not limited to clothing, caskets,
vaults, urns, and interment receptacles. “"Funeral
merchandise” does not include easements for burial
rights in a completed space or cemetery merchandise.

14. ™"Funeral services" means services provided for
the final disposition of a dead human body, including
but not limited to services necessarily or customarily
provided for a funeral, or for the interment,
entombment, or cremation of a dead human body, or any
combination thereof. "Funeral services" does not
include perpetual care or maintenance,

15, "Inner burial container" means a container in
which human remains are placed for burial or
entombment . Where only one container is used for
burial or entcmbment, "inner burial container"
includes a container serving as a burial vault, urn

50
8-3434 -3-
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1 vault, grave box, grave liner, or lawn crypt.

2 16. "Insolvent"” means the inability to pay debts
3 as they become due in the usual course of business.
4 17, "Interest or income" means unrealized net

5 appreciation or loss in the fair value of cemetery
6
7
8
9

merchandise, funeral merchandise, and funeral services
trust assets for which a market value may be
determined with reasonable certainty, plus the return
in money or property derived from the use of trust
10 principal or income, net of investment losses, taxes,
11 and expenses incurred in the sale of trust assets, any

12 cost of the operation of the trust, and any annuad h -

13 audit fee. “Interest or income" includes but is not
14 limited to: y
15 a. Rent of real or personal property. including

16 sums received for cancellation or renewal of a lease
17 and any royalties.

18 b. Interest on money lent, including sums received

19 as consideration for prepayment of principal.

20 ¢. Cash dividends paid on corporate stock.

21 d. Interest paid on deposit funds or debt

22 obligations. o

23 e. Gain realized from the sale of trust assets. g ~
24 18. "Next of kin"™ means the surviving spouse and ‘
25 heirs at law of the deceased.

26 19. "Nonguaranteed" means that the price of the

27 merchandise and services selected has not been fixed
28 or guaranteed and will be determined by existing

29 prices at the time the merchandise and services are
30 delivered or provided. ¢
31 20. "Outer burial container" means a container &«
32 used for the burial of human remains that is used

33 exclusively to surround or enclose an inner burial

34 container and to support the earth above the

35 container, commonly known as a burial vauilt, urn

36 vault, grave box, or grave liner, but not including a

37 lawn crypt. »

38 21. "Parent company"” means a corporation that has
39 a controlling interest in an establishment.
40 22. "Person" means an individual, business, 3

41 corporation, trust, firm, partnership, associatton, or

42 any other legal entity.

43 23. "Perscnal representative" means a personal

44 representative as defined in section 633.3. ‘

45 24. “"Provider” means a person that provides : _
46 funeral services, funeral merchandise, or cemetery 'g_-
47 merchandise purchased in a purchase agreement. '
48 25. "Purchase agreement' means an agreement to

49 furnish cemetery merchandise, funeral merchandise,

50 funeral services, or a combination thereof when’
8-3434 -4-
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45
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performance or del:ivery may be more than one hundred
twenty days fcllowing the initial payment on the
account .

26. "Purchase price" means the negotiated price
for the 1tem of merchandise or service, if i1temized 1in
the purchase agreement, or the price of the item
listed in the seller's general price list at the time
the purchase agreement 1s signed.

27. "“Purchaser" means a person who purchases
cemetery merchandise, funeral merchandise, funeral
services, or a combination thereof. The purchaser
need not be a beneficiary of the agreement.

28. "Seller™ means a person doing business within
this state, including a person doing business within
this state who sells insurance, who advertises, sells,
promotes, or offers to furnish cemetery merchandise,
funeral merchandise, funeral services, or a
comblnation thereof when performance or delivery may
be more than one hundred twenty days following the
initial payment on the account whether the transaction
is completed or offered in person, through the mail,
over the telephone, by the internet, or through any
other means of commerce. *Seller" includes any person
performing any term of a purchase agreement executed
within this state, and any person identified under a
burial account as the provider of cemetery
merchandise, funeral merchandise, funeral services, or
a combination thereof.

28. "Total purchase price" means the aggregate
amount the purchaser is obligated to pay for
merchandise or services pursuant to the purchase
agreement, excluding any taxes, administrative
charges, or financing charges.

SUBCHAPTER 2
ESTABLISHMENT OF TRUSTS, DEPOSIT, INVESTMENT,
AND REPORTING REQUIREMENTS

Sec. . NEW SECTION. 523A.201 ESTABLISHMENT OF
TRUST FUNDS.

Unless proceeding under section 523A.401, 523A.402,
or 523A.403, a seller must establish a trust fund
prior to advertising, selling, promoting, or offering
cemetery merchandise, funeral merchandise, funeral
services, or a combination thereof in this state as
follows:

1. The trust fund must be established at a
financial institution.

2. 1If a seller agrees to furnish cemetery
merchandise, funeral merchandise, funeral services, oOr
a combinat:ion thereof and performance or delivery may
be more than one hundred twenty days following the

50
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initial payment on the account, a minimum of eighty
percent of all payments made under the purchase
agreement shall be placed and remain {in trust until
the person for whose benefit the funds were paid dies.

3. If a purchase agreement for cemetery
merchandise, funeral merchandise, funeral services, or
a combination thereof provides that payments are to be
made in installments, the seller shall deposit eighty
percent of each payment in the trust fund until the
full amount required to be placed in trust has been
deposited. If the purchase agreement is financed with
or sold to a financial institution, the purchase
agreement shall be considered paid in full and the
trust requirements ghall be satisfied within fifteen
days after the close of the month in which the seller
receives funds from the financial institution.

4. A seller shall not invade the trust principal
for any purpose.

S. A seller who lacks insurance coverage which
protects against the loss of purchasar payments not
Placed in trust within the time period required by
this section and sectlion 523A.202 shall not commingle
these payments with any other seller funds. A seller
who lacks insurance coverage may use one or more of
the following methods to dispose of these payments:

a. Deposit purchaser funds into an escrow account
until the required amount has been deposited into a
trust account at a financial institution.

b. Make a prior delivery or warehouse cenetery or
funeral merchandise or a combination thereof as
provided by this chapter.

c. Make a prior filing of a surety bond in lieu of
establishing a trust fund as required by this section.
d. Make a simultaneous, same-day deposit of the

purchaser's payments into the seller's bank accpunt
and the required amount into the seller’'s trust fund.

6. Payments otherwise subject tb this section are
not exempt merely because they are held in
certificates of deposit.

7. Commingling of trust funds with other funds of
the seller is prohibited.

8. Interest or income earned on amounts dopqs;ted
in trust shall remain in trust under the same terms
and conditions as payments made under the: purchase
agreement, except that the seller may withdraw so much
cf the interest or income as represents the difference
between the amount needed to adjust the trust funds
for inflation as set by the commissioner based on the
consumer price index and the interest or income earned
during the preceding year not to exceed fifty percent

$~-3434 -6~
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of the total interest or income on a calendar-year
basis. The early withdrawal of 1nterest or 1ncome
under this provision does not affect the purchaser’'s
right to a credit of such interest or i1ncome 1in the
event of a nonguaranteed price agreement,
cancellation, or nconperformance by the seller.

9. The commissioner may require amendments to a
trust agreement not in accord with the provisions of
this chapter.

10. If a seller voluntarily or involuntarily
ceases doing business and the seller's obligation to
provide merchandise or services has not been assumed
by another establishment holding a current
establishment permit, all trust funds, including
accrued interest or income, shall be repaid to the
purchaser within one hundred twenty days following the
seller's cessation of business or, in the event of
circumstances where a payment is not possible within
one hundred twenty days, as soon as is reasonably
practicable.

Sec. . NEW SECTION. 523A.202 TRUST FUND
DEPOSIT REQUIREMENTS.

1. All funds held in trust pursuant to section
523A.201 shall be deposited in a financial
institution, within fifteen days after the close of
the month a seller receives the funds. The financial
institution shall hold the funds for the designated
beneficiary until released.

2. All funds required to be deposited by the
purchaser for a purpose described in section 523A.201
shall be deposited consistent with one of the
following methods:

a. The payments shall be deposited directly into
an interest-bearing burial account in the purchaser's
name.

b. The purchaser shall deposit payments directly
into a separate trust account in the purchaser's name.
The account may be made payable to the seller upon the
death of the purchaser or the designated beneficiary,
provided that, until death, the purchaser retains the
exclusive power to hold, manage, pledge, and invest
the trust account funds and may revoke the trust and
withdraw the funds, 1n whole or in part, at any time
during the term of the agreement.

€. The purchaser or the seller shall deposit
payments directly into a separate trust account in the
name of the purchaser, as trustee, for the named
beneficiary, to be held, i1nvested, and administered as
a trust account for the benefit and protection of the
beneficiary. The depositor shall notify the financial

0
S-3434 -7-
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1 institution of the existence and terms of the trust,
2 including at a minimum, the name of each party to the
3 agreement, the name and address of the trustee, and
4 the name and address of the beneficiary. The account
S may be made payable to the seller upon the
6
7
8
9

beneficiary's death.

d. The payments shall be deposited in the name of
the trustee, as trustee, under the terms of a master
trust agreement and the trustee may invest, reinvest,

10 exchange, retain, sell, and otherwise manage the trust
11 fund for the benefit and protection of the named

12 beneficiary. Co L
13 3. The commissioner may by rule aothorize other S
14 methods of deposit upon a finding that such methods :

15 provide equivalent safety of the principal and

16 interest or income and the seller lacks access tQ the
17 proceeds prior to performance.

T

18 4. This section does not prohibit moving trust | I
19 funds from one financial institution to another.
20 Sec. . NEW SECTION. 523A.203 FINANCIAL

21 INSTITUTION TRUSTEE QUALIFICATION AND INVESTMENT

22 REQUIREMENTS.

23 1. A financial institution may serve as a trustee
24 if granted those powers under the laws of this state
25 or of the United States. A financial institution

26 acting as a trustee of trust funds under this chapter
27 shall invest the funds in accordance with appiicable

28 law. "
29 2. A financial institution acting as a trustee of 2
30 trust funds under this chapter has a fiduciary duty to --k -
31 make reasonable investment decisions and to properly &,

32 oversee and manage the funds entrusted to it. The :
33 trustee shall use the judgment and care under the i
34 circumstances then prevailing that persons of

35 prudence, discretion, and intelligence exercise in the
36 management of their own affairs, not in regard to

37 sgpeculation but in regard to the permanant disposition A
38 of their funds, coeonsidering the probable income as

39 well as the probable safety of their capital. ZThe

40 commissioner may take enforcement action against a

41 financial institution in its capacity as trustes for a
42 breach of fiduciary duty proven undexr this chapter.

43 3. Moneys deposited under a master trusat agreement
44 may be commingled by the financial imstitution for

45 investment purposes if each deposit includes a

46 detailed listing of the amount deposited in trust for
47 each beneficiary and maintenance of a separate L k-
48 accounting cof each purchaser's principal, intexest, L A
49 and income. o Cov g
50 4. Subject to a master trust agreement, the seller . ., - X <
S-3434 -8- s bt
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that all of the following have occurred:

(a) A physical inventory of the cemetery
merchandise or funeral merchandise has been conducted.

{b) Each item of that merchandise 1is in the
seller's possession at the specified location.

f. The purchaser and beneficiary names, the amount
of each purchase agreement made in the preceding year,
and the date the purchase agreement was made.

g. A summary of any purchase agreements converted
from trust-funded benefits to insuran¢e-funded or
annuity benefits during the preceding year which shall
include, as of the conversion date, the following
information, as well as aggregated totals for each of
the following categories of information, if

appropriate:
(1) Insured's name.
{2) Insured's policy number.
(3) Original prepaid purchase agreement amount.
(4) Amount paid in.
{5) Unpaid balance of the prepaid purchase
agreement.

(6) Unpaid balance .cf the purchase agreement,

{7) Amount retained by the establishment.

(8) Amount applied to the purchase of the
insurance policy or annuity.

{(9) Initial cash surrender value and initial death
henefit under the insurance policy.

The establishment shall include a notarized
statement attesting that the insurance policies or
annuities have been issued and funded on behalf of the
purchasers listed in the summary and that all notices
required under this section have been given.

h. A summary of any purchase agreements converted
from trust-funded benefits to a surety bond during the
preceding year which shall include, as of the
conversion date, the following information, as well as
aggregated totals for each of the following categories

38 of information, if appropriate:

39 (1) Name of the purchaser and beneficiary.

40 {2y Original prepaid purchase agreement amount.
41 (3) Amount paid in.

42 {4) Unpaid balance of the prepaid purchase

43 agreement. _

44 (S} Unpaid balance of the purchase agreenent.
45 {6) Amount retained by the establishment. '

46 (7) Amount applied to the purchase of the surety
47 bond. :

48 (8) A description of the surety bond and the

49 applicable amount of coverage.

50 i. Any other information the commissioner deems
S-3434 -10-
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necessary for the administration of this chapter.

2. A person holding multiple establishment permits
may elect to file only one annual report after not:ing
all establishments on the report.

3. An establishment shall make a good faith effort
to complete the annual report. The establishment
shall note on the annual report any information not
reasonably avallable to the establishment as an
exception Oor variance. Account balances within twelve
months of the date of the filing of the annual report
shall be accepted 1f the actual date of the account
balances is noted.

4. In liev of the annual report form described in
subsection 1, the commissioner may authorize an
establishment to file a short form annual report ©n a
form prescribed by the commissioner. The short form
annual report may incorporate by reference information
readily available to the establishment. The
commissioner may certify and decertify establishments
authorized to file the short form based upon:

a. The establishment's recordkeeping system.

b. The number of purchase agreements which the
establishment has socld that are subject to regulation
under chapter 5Z23A.

c. The availability and accessibility of
information at the establishment for purchase
agreements subject to regulation.

d. Whether the establishment places one hundred
percent of funds received pursuant to its purchase
agreements 1n trust.

e. The findings of the commissioner concerning
audits and consumer complaints.

The commissioner shall retain the authority to
requlre establishments permitted to file the short
form annual report to provide all of the information
required i1n the annual report form required by
subsection 1 for audit purposes or otherwise.

5. An establishment filing an annual report shall
pay a filing fee of ten dollars per purchase agreement
sold during the year covered by the report. The fee
does not apply to any of the following:

a. A purchase agreement where the beneficiary dies
1n the same year the agreement was sold.

b. Any modifications or additions, such as
payments, for an existing purchase agreement sold in a
previous year.

c. An additional agreement purchased and already
reported to the commissioner by the purchaser.

d A purchase agreement canceled or revoked in the
same year 1t was sold.

50
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47 other person by a certified public accountant %o i
48 verify compliance with this chapter, implementdng o
49 rules, or orders.

50 2. A seller or other person shall pay for the

8-3434 -12-
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All purchase agreement changes for which a filing
fee is not required must be reported to the
commissioner on the annual report for the year
covered.

6. As part of the annual filing with the
commissioner, an establishment shall file an : . .
authorization for the commissioner or a designee to K
investigate, audit, and verify all funds, accounts,
safe deposit boxes, and other evidence of
establishment trust funds held by or in a financial C
institution. :

7. Forms may be obtained at cost from the : 4
commissioner upon request. The commissioner may ' K L
accept annual reports submitted in an electronlce . T
format, including but neot limited to computer
diskettes.

8. Notwithstanding chapter 22, all records
maintained by the commissioner under this section
shall be confidential and shall not be made available
for inspection or copying except upofl approval qf the
commissioner or the attorney general.

Sec. . NEW_SECTION. 523A.205- FINANCIAL J
INSTITUTION ANNUAL REPORTING REQUIREMENTS. L ¥

1. A financial institution shall file with the ' ?'F,
commissioner not later than March 1 of each year an
annual report on a form prescribed by the commissioner
showing all funds deposited by an establishment under
a trust agreement during the previous yvear. Each
report shall contain all information requested.

2. Forms may be obtained from the commissioher
upon request. The commissioner may ‘accept annual
reports submitted in an electronic format, including
but not limited to computer diskettes.

3. Notwithstanding chapter 22, all records
maintained by the commissioner under this section
shall be confidential and shall not be made available
for inspection or copying except upon approval ¢f the
commissioner or the attorney general.

Sec. . NEW SECTION. 523A.206 AUDITS.

1. The commissioner may make audits of the
establishment and of the records of a seiler, &t the
times and in the scope the commissipner determines.
The audits may be made without prior notice to.the
seller. The commissioner may copy all records.the
commissioner feels are necessary to conduct the auvdit. . ‘
The commissioner may require an audit of a seller or Ay
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28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49

audit unless the commissioner waives thils requirement.
The cost of an audit 1lnvolving multiple sellers or
other persons shall be prorated among them upon any
reasonable basis as determined by the commissioner.
The accountant shall deliver the audit report to the
commissioner and to the seller or other persons.

3. The commissioner shall not make public the
information obtained in the course of an audit, except
when a duty under this chapter requires the
commissioner to take action against a seller or to
cooperate with another enforcement or regulatory
agency, or except when the commissioner is called as a
witness in a civil or criminal proceeding.

SUBCHAPTER 3
DISBURSEMENT OF REMAINING BURIAL ACCOUNT FUNDS,
BURIAL TRUST FUNDS, AND INSURANCE OR ANNUITY PROCEEDS
UNDER THE REQUIREMENTS OF SECTION 2408A.5

Sec. . NEW SECTION. 523A.301 DEFINITION.

As used in sections 523A.302 and 523A.303,
"director” means the director of human services.

Sec. . NEW SECTION. 523A.302 IDENTIFICATION
OF MERCHANDISE AND SERVICE PROVIDER.

If a burial trust fund identifies, either in the
trust fund records or in a related purchase agreement,
the seller who will provide the cemetery merchandise,
funeral merchandise, funeral services or a combination
thereof, the trust fund records or the related
purchase agreements must contaln a statement signed by
an authorized representative of the seller agreeing to
furnish the cemetery merchandise, funeral merchandise,
funeral services, or a combination therecf upon the
death of the beneficiary. The burial trust fund shall
not identify a specific seller as payee unless the
trust fund records or the related purchase agreements,
if any, contain the signature of an authorized
representative of the seller and, 1if the agreement 1is
for funeral services as defined in chapter 156, the
name of a funeral director licensed to deliver those
services. A person may enter 1intc agreements
authorizing the establishment of more than one burial
trust fund and agreeing to furnish the applicable
merchandise and services.

Sec. . NEW SECTION. 523A.303 DISBURSEMENT OF
REMAINING FUNDS.

1. If funds remain 1in a nonguaranteed irrevocable
burial trust fund or from the proceeds of an insurance
policy or annuity made payable or assigned to the
seller or a provider after the payment of funeral and
burial expenses in accordance with the conditions and
terms of the purchase agreement for cemetery

0
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the seller shall comply with all of the following:
a. The seller shall provide written notice by mail

3
Page 14 N
merchandise, funeral merchandise, or funeral services, g:"
2
3 :
4 to the director under subsection 2. ¢
5 b. At least sixty days after mailing notice to the . n
6 director, the seller shall disburse any remaining A%
7 funds from the burial trust fund as follows: t
8 (1) If within the sixty-day period the seller '

9 receives a claim from the personal representative of

10 the deceased, any remaining funds shall be disbursed
11 to the personal representative, notwithstanding any
12 claim by the director. _ X
13 (2) If within the sixty-day period the seller has _ -&*.
14 not received a claim from the personal representative o
15 of the deceased but receives a claim from the
16 director, the seller shall disburse the remaining ?
17 funds up to the amount of the claim to the director. '
18 {3} Any remaining funds not disposed of pursuant
19 to subparagraphs (1) and (2} shall be disbursed to any
20 person who is identified as the next of kin of the
21 deceased in an affidavit submitted in accordance with
22 subsection 5.
23 2. The notice mailed to the director shall meet
24 all of the following requirements and is subject to
25 all of the following conditions:
26 a. The notice shall be mailed with postage Vo
27 prepaid.
28 b. If the notice is sent by regular mail, the . 2
29 sixty-day period for receipt of a response is deemed {
30 to commence three days following the date of mailing. 5
31 ¢. If the notice is sent by cextified mail, the '
32 sixty-day period for receipt of a response is deemed
33 to commence on the date of mailing.

34 d. The notice shall provide al)l of the following
35 information:

36 {1) Current name, address, and telephone number of
37 the seller.

38 {2) Full name of the deceased.

39 (3) Date of the deceased's death.

40 {4) Amount of funds remaining in the burial trust
41 fund.

42 (5) Statement that any claim by the director must
43 be received by the seller within sixty days after the
44 date of mailing of the notice.

45 e. A notice in substantially the following form
46 complies with this subsection:

47 "TO: THE DIRECTOR OF HUMAN SERVICES

48 FROM : (SELLER'S NAME, CURRENT ADDRESS, AND

49 TELEPHONE NUMBER)

50 YOU ARE HEREBY NOTIFIED THAT (NAME OF DECEASED),
S-3434 -14-
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WHO HAD AN IRREVOCABLE BURIAL TRUST FUND, HAS DIED,
THAT FINAL PAYMENT FOR CEMETERY MERCHANDISE, FUNERAL
MERCHANDISE, AND FUNERAL SERVICES HAS BEEN MADE, AND
THAT (REMAINING AMOUNT) REMAINS IN THE IRREVOCABLE
BURIAL TRUST FUND.

THE ABOVE~-NAMED SELLER MUST RECEIVE A WRITTEN
RESPONSE REGARDING ANY CLAIM BY THE DIRECTOR WITHIN
SIXTY DAYS AFTER THE MAILING OF THIS NOTICE TO THE
DIRECTOR.

10 IF THE ABOVE-NAMED SELLER DOES NOT RECEIVE A

11 WRITTEN RESPONSE REGARDING A CLAJIM BY THE DIRECTOR

12 WITHIN SIXTY DAYS AFTER THE MAILING OF THIS NOTICE,
13 THE SELLER MAY DISPOSE OF THE REMAINING FUNDS 1IN

14 ACCORDANCE WITH SECTION 523A.303, CODE OF IOWA."

15 3. Upon receipt of the seller's written notice,
16 the director shall determine if a debt is due the

17 department of human services pursuant to section

18 249A.5. 1If the director determines that a debt 1s

19 owing, the director shall provide a written response
20 to the seller within sixty days after the mailing of
2l the seller's notice. 1If the director does not respond
22 with a claim within the sixty-day period. any claim
23 made by the director shall not be enforceable against
24 the seller, the trust, or a trustee.

WO U d Wl

25 4. A perscnal representative who wishes to make a
.26 claim shall send written notice cof the claim to the
27 seller. 1If the seller does not receive any claim from

28 a personal representative within the sixty-day period
29 provided for response by the director regarding a

30 claim, the claim of the personal representative shall
31 not be enforceable aga:inst the seller, the trust, or a
32 trustee.

33 5. Any person other than a personal representative
34 or the director claiming an interest in the remaining
35 funds shall submit an affidavit claiming an interest
36 which provides the following information:

37 a. Full name, current address, and telephone
38 number of the claimant.

39 b. Claimant's relationship to the deceased.

40 c. Name of any surviving next of kin of the

41 deceased, and the relationship of any named surviving
42 next of kin.

43 d. That the claimant has no knowledge of the

44 existence of a personal representative for the

45 deceased's estate.

46 6. The seller may retain not more than fifty

47 dollars of the remaining funds in the burial trust

48 fund for the administrative expenses asscciated with
49 the requirements of this section.

0 7. If the funds remaining in a burial trust fund
S-3434 ~15-
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are disbursed under the requirements of this section,
the seller. the provider, the burial trust fund, and
any trustee shall not be liable to the director, the
estate of the deceased, any personal representative,
or any other interested person for the remaining funds
and any lien imposed by the director shall be
unenforceable against the seller, the burial trust
fund, or any trustee.
SUBCHAPTER 4

TRUSTING ALTERNATIVES

Sec. . NEW SECTION. 523A.4Q01 PURCHASE
AGREEMENTS FUNDED BY INSURANCE PROCEEDS.

1. A purchase agreement may be funded by insurance
proceeds derived from a new or existing insurance.
pelicy issued by an insurance company authorized to do
business and doing business within this state.

2. Such funding may be in lieu of the trusting
requirements of this chapter when the purchaser
assigns the proceeds of an existing insurance policy.

3. Such funding may be in lieu ¢f the trusting
requirements of this chapter when a new insurance
policy is purchased to fund the purchase agreepent,
with a face amount equal to or greater than the
current retail price of the cemetery merchandise,
funeral merchandise, and funeral services to be
delivered under the purchase agreement or, if less, &
face amount equal tc the total of all payments to be
submitted by the purchaser pursuant’ to the purchase
agreement.

4. The premiums of any new insurance policy shall
be fully paid within thirty days after execution of
the purchase agreement or, with respect to a purchase
agreement that provides for pericdie payments, the
premiums shall be paid directly by the purchaser to
the insurance company issuing the policy.

5. Any new insurance policy shall satisfy the
following conditions:

a. Except as necessary and appropriate to satisfy
the requirements regarding burial trust funds under
Title XIX of the federal Social Security Act, the
policy shall not be owned by the establishment, the
policy shall not be irrevocably assigned to the
eatablishment, and the assignment of proceeds from the
insurance policy to the establishment shall be limited
to the establishment's interests as they appear in the
purchase agreement, and conditioned on the _
establishment's delivery of cemetery merchandise,
funeral merchandise, and funeral services pursuant to
a purchase agreement.

b. The policy shall provide that any assignment of

S-3434 -16-
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1 and funeral services have been delivered.
2 7. The seller of a purchase agreement subject to
3 this chapter which is to be funded by insurance
4 proceeds shall obtain all permits required to be
S5 obtained and comply with all reporting requirements
6
7
8
9

under this chapter.

8. An insurance company issuing policies funding
purchase agreements subject to this chapter shall fille
an annual report with the commissiener on a form

10 prescribed by the commissioner. The report shall list
11 the applicable insurance policies gutstanding for each
12 establishment. Computer printouts may be submitted so
13 long as each legibly provides the same information

14 required in the prescribed form.

SR Lreenn YIRS e
.

15 Sec. . NEW SECTION. 523A.402 PURCHASE
16 AGREEMENTS FUNDED BY ANNUITY PROCERDS.
17 1. A purchase agreement may be funded by proceeds

18 derived from a new or existing annuity issued by an
19 insurance company authorized to do business and dding
20 business within this state.

21 2. Such funding may be in lieu of the trusk

22 requirements of this chapter when the purchaser

23 assigns the proceeds of an existing annuity. ,
24 3. Such funding may be in lieu of the trust .
25 requirements of this chapter when a new annuity is

26 purchased to fund the purchase agreemeaent, with a face

27 amount equal to or greater than the current retail

28 price of the cemetery merchandise, funeral

29 merchandise, and funeral services to be delivered

30 under the purchase agreement or, if less, a face

31 amount equal to the total of all payments to be

32 submitted by the purchaser pursuant' to the purchase

33 agreement. .
34 4. The premiums of any new annuity shall be fully :
35 paid within thirty days after execuwtion of the

36 purchase agreement or, with respect to a purchase
37 agreement that provides for periodic payments, the
38 premiums shall be paid directly by the purchaser to
39 the insurance company issuing the annuity.

40 5. The annuity shall satisfy the following N
41 conditions: .
42 a. Except as necessary and appreopriate to satisfy p

43 the requirements regarding burial trust fynds under
44 Title XIX of the federal Social Security Act, the

45 annuity shall not be owned by the establighment or
46 irrevocably assigned and any designation of the

47 establishment as a beneficiary shall not be made

48 irrevocable.

49 b. The annuity shall provide that any assignment
50 of benefits is contingent upon the establishment's
S-3434 ~-18-

A\l
!’.‘?‘i:’f""ﬂ‘t"\'}ﬂ' :

‘g 4Lt
2T : R

.y
s

U TR

s



SENATE CLIP SHEET APRIL 24, 2001 Page

S-3434
Page 19

28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49

delivery of cemetery merchandise, funeral merchandise,
and funeral services pursuant to a purchase agreement.,

c. The annuity shall have an increasing death
benefit or similar feature that provides some means
for increasing the funding as the cost of cemetery
merchandise, funeral merchandise, and funeral services
increases.

6. With the written consent of the purchaser. an
exlisting prepaid purchase agreement with trust-funded
benefits may be converted to a prepaid purchase
agreement with annuity-funded benefits provided the
establishment and the annuity benefits comply with the
following provisions:

a. The transfer of the trust funds to the
1nsurance company must be at least equal to the full
sum required to be deposited as trust principal under
the trust~funded prepaid purchase agreement plus all
net earnings accumulated with respect thereto, as of
the transfer date. Commissions, allowances, surrender
charges or other forms of compensation or expense
loads, premium expense, administrative charges or
expenses, or fees shall not be deducted from the trust
funds transferred pursuant to the conversion.

b. The face amount of any annuity 1ssued on an
individual must be no less than the amount of
principal and interest transferred for that individual
to the insurance company, and any supplemental annuity
1ssued to cover the unfunded portion of the purchase
agreement must have a face amount that is at least as
great as the unfunded principal balance. The face
amount of the annuity purchased shall not, under any
circumstances, be less than the total of all payments
made by the purchaser pursuant to the agreement plus
all net earnings accumulated with respect thereto, as
cf the transfer date.

c¢. The annuity shall not allow for contesting
coverage, limit death benefits in the case of suicide,
refer to physical examination, or otherwlise oOperate as
an exclusion, limitation, or condition other than
requiring submission of procf of death or surrender of
the annuity at the time the prepaid purchase agreement
is funded, matures, or 1is canceled, as the case may
be.

d. The establishment shall maintain a copy of any
prepaid trust-funded purchase agreement that was
converted to a prepaid annulity-funded purchase
agreement and retain the payment history records for
each converted purchase agreement prior to conversion
until the cemetery merchandise, funeral merchandise,
and funeral services have been delivered.

0
-3434 -19-
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7. The seller of a purchase agreement subject to
this chapter which is to be funded by annuity proceeds
shall obtain all permits required to be obtained and
comply with all reporting requirements under this
chapter.

8. An insurance company issuing annuities funding
purchase agreements subject to this chapter shall file
an annual report with the commissioner on a form
prescribed by the commissioner. The report shall list
the applicable annuities outstanding for each
establishment. Computer printouts may be submitted so
long as each legibly provides the same information
required in the prescribed form.

Sec. . NEW SECTION. 523A.4D3 PURCHASE
AGREEMENTS FUNDED BY CERTIFICATES OF DEPOSIT. .

1. A purchase agreement may be. funded by proceeds
derived from a certificate of deposit in the name of
the purchaser made payable to the seller upon the
purchaser's death.

2. The seller of a purchase agreement subject to
this chapter which is to be funded by a certificate of
deposit shall obtain all permits required to be
obtained and comply with all reporting requirements
under this chapter, implementing rules, and orders.

. Sec. . NEW SECTION. 523A.404 MERCHANDISE
DELIVERED TO THE PURCHASER OR WARBHOUSED.

l. Trust requirements do not apply to payments for
outer burial containers made of either polystyrene or
polypropylene or cemetery merchandise delivered to the
purchaser or stored in an independent third-party
storage facility not owned or controlled by the seller
when approved by the commissioner. The seller or the
storage facility must demonstrate that they will do
all of the following:

a. Issue a receipt of ownership in the name of the
purchaser and deliver it to the purchaser.

b. Insure the merchandise against loss. ;

c. Protect the merchandise againat damage.

d. Transfer title to the purchaser.

e. Appropriately identify and describe the
merchandise in a manner that it can be distinguished
from other similar items.

f. Use a method of storage that allows for visual
audits of the merxchandise.

g. Have adequate, computerized, recoxrdkeeping
systems in place to identify, describe, and count each
item in storage, including the ownership of each item,
and provide an aggregate listing with numerical
totals, '

h. File a consent to be audited and inspected by

8-3434 -20-
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the commissicner.

1. Provide reports to the commissicner, annually,
by an independent certified public accountant, which
shall include a physical count of merchandise held 1in
storage and a review of i1nformation, including the
seller's revenue and sales records, as necessary Lo
verify the adequacy of the number of items held at the
storage facility.

j. Satisfy the annual reporting requirements of
section 523A.204.

2. Lawn crypts may be delivered in lieu of
trusting. For this purpose, delivery means
installation 1n a grave owned by the purchaser. The
seller shall do all of the following:

a. Notify the administrator before the lawn crypts
are installed.

b. JIdentify the i1ntended location of the lawn
crypts within the cemetery.

c. Provide documentation adequately demeonstrating
delivery has occurred. Adequate documentation
includes but 1is not limited to photeographs and third-
party certifications.

3. Cemetery merchandise and funeral merchandise
shall not be deemed delivered to the purchaser or
warehoused 1f the merchandise is subiject to a lien or
security interest by any party other than the seller.

4. An establishment is prohibited from requiring
delivery as a condition of the sale.

5. A seller shall provide services necessary for
the installation or burial of outer burial containers
sold by the seller. This subsection shall not require
the seller to provide for the opening cor closing of
the interment or entombment space, unless the purchase
agreement provides otherwise.

Sec. . NEW SECTION. 523A.405 BOND IN LIEU OF
TRUST FUND.

1. In lieu of trust requirements, a seller may
file with the commissioner a surety bond i1ssued by a

surety company authorized to do business and doing
business within this state. The bond must be
conditioned upon the seller's faithful performance of
purchase agreements subject to this chapter. The
surety's liability extends to each such agreement
executed while the bond is in force and until
performance or recision of the purchase agreement. To
the extent expressly agreed to in writing by the
surety, the surety's liability extends to each such
agreement subject to thils chapter executed prior to
the time the bond was in force and until performance
or recision of the agreement. A purchaser aggrieved

0
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by a breach of a condition of the bond covering the
purchaser's agreement may maintain an actlion against
the bond. If, at the time of the breach., the
purchaser 1s aware of the purchaser's rights under the
bond and how to file a claim against the bond, the
surety shall not be liable for any breach of condition
unless the surety receives notice of a claim wilthin
sixty days following discovery of the acts, omissions,
or conditions constituting the breach of condition,
except as otherwise provided in this section. A
surety bond shall not be canceled by a surety except
upon a written notice of cancellation given by the
surety to the commissioner by restricted certified
mail, and not prior to the expiration of sixty days
after receipt of the notice by the commissioner. The
surety's liability shall extend toc each purchase
agreement subject to this chapter executed prior to
cancellation ¢of the surety bond until the seller has
complied with section 3. ,

2, If a seller becomes insolvent or othezwiae
ceases to engage in business prior to or within sixty
days after cancellation of a bond, the seller shall he
deemed to have breached the bond conditioms for
outstanding agreements under this chapter as of the
day prior to cancellation of the bond. The
commissioner shall mail written notice by restricted
certified mail to the purchaser under each outstanding
purchase agreement of the seller that a claim against
the bond must be filed with the surety company within
sixty days after the mailing date of the notice. The
surety shall cease to be liable for all purchase
agreements except those for which claims are filed
with the surety company within sixty days after the
date the commissioner mails the notices.

3. If a surety bond is canceled by a surety under
any conditions other than those specified in
subsection 2, the seller shall comply with all of the
following:

a. The seller shall comply with the txust
requirements of section 523A.201 for all purchase
agreements subject to this chapter executed on or
after the effective date of cancellation of the surety
bond. In the alternative, the seller may submit a
substitute surety bond meeting the requirements of
subsection 1, but the seller must comply with Section
523A.201 for any purchase agreements executed &n or
after the effective cancellation date of the eldrlier
surety bond and prior to the effective date of the
later surety bond.

b. Within sixty days after the effective

S-3434 -22-
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cancellation date of the surety bond, the seller shall
submit to the commissioner an undertaking by another
surety company that a substitute surety bond meeting
the requirements of subsection 1 is in effect and that
the liability of the substitute surety bond extends to
all cutstanding purchase agreements of the seller that
were executed but not performed or extinguished prior
to the effective date of the substitute surety bond,
or the seller shall submit to the commissioner a
financial statement accompanied by an unqualified
opinion based upon an audit performed by a certified
public accountant licensed in this state certifying
the total amount of outstanding liabilities of the
seller on purchase agreements subject to this chapter
and proof of deposit by the seller 1n trust under
section 523A.201 of either the amount specified in
section 523A.201, 1including interest as set by the
commissicner based on the interest which would have
been earned had the funds been maintained in trust,
with respect to all of those outstanding purchase
agreements or, where applicable, that delivery of
merchandise has been made in compliance with section
523A.404. The surety may requlre such security as 1is
necessary to comply with this section. Upon
gompliance by the seller with this paragraph, the
surety company canceling the surety bond shall cease
to be liable with respect to any outstanding purchase
agreements of the seller except those purchase
agreements with respect to which a breach of condition
occurred prior to cancellation and for which timely
claims were filed.

4. Section 523A.202, and, to the extent it 1is
applicable, section 523A.206, apply to sellers whose
purchase agreements are covered by a surety bond
maintained under this section, and section 523A.202
continues to apply to any purchase agreements of those
sellers that are not covered by a surety bond
maintained under this section.

5. Upon receiving a notice of cancellation of a
surety bond, the commissioner shall notify the seller
of the requirements of this chapter resulting from
cancellation of the bond. The notice may be in the
form of a copy of this section and sections 523A.201
and 523A.202.

6. Upon receiving a notice of cancellation, unless
the seller has complied with the requirements of this
section, the attorney general shall seek an injunction
to prohibit the seller from making further purchase
agreements subject to this chapter. The attorney
general shall commence an actlon to attach and levy

49
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execution upon property of the seller when the seller
fails to perform a purchase agreement subject to this
chapter, to the extent necessary to secure compliance
with this chapter. The county atterney may bring
criminal charxges under subchapter 7.

7. The surety under this sectien shall not be
owned, under the control of, or affiliated with the
seller.

8. The amount of the surety bomd shall equal
eighty percent of the payments received pursuant to.
purchase agreements, or the applicable portion
thereof, for cemetery merchandise, funeral
merchandise, funeral services, or a& combination
thereof and the amount needed to adjust the amount of
the surety bond for inflation as set by the
commissioner based on the consumer price index. The
seller shall review the amount of the surety bond no
less than annually and shall increase the bond as
necessary to reflect additional payments. The amount
needed to adjust for inflation shall be added annually
to the surety bond during the first quarter of the
establishment's fiscal year.

9., With the consent of the purchaser, an existing
prepaid purchase agreement with trust-funded benefits
may be converted to a prepaid purchase agreement
funded by a surety bond provided the establishment and
the surety bond comply with the following provisions:

a. The amount of the trust funds transferred to
the surety company must be at least equal to the full
sum required to be deposited as trust principal under
the trust-~funded prepaid purchase agreement plus all
net earnings accumulated with respect thereto, as of
the transfer date. Commissions, allowances, surrender
charges or other forms of compensation or expense
loads, premium expense, administrative charges or
expenses, or fees shall not be deducted from the trust
funds transferred pursuant to the gonversion.

b. The face amount of the surety bond isswad on an
individual must be no less than the amount of
principal and interest transferred for that individual
to the surety company, and any supplemental surety
bond issued to cover the unfunded portion of the
purchase agreement must have a face amount that is at
least as great as the unfunded principal balance. The
face amount of the surety bond purchased shall not,
under the circumstances, be less than the total of all
payments made by the purchaser pursuant to the
agreement plus all net earnings accumulated with
respect thereto, as of the transfexr date.

¢. The establishment shall maintain a copy ¢f any

S-3434 -24-
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an establishment shall cancel the permit and the
purchaser shall apply for a new perwnit in the

3 purchaser's name within thirty days of the sale.

4 6. The commissioner shall grant or deny a permit
5 application within thirty days after receipt, but the
6 commissioner’'s failure to act within that time period
-
8
9

2 o

shall not be deemed approval of the application. If
the commissioner deces not grant the permit, the
commissioner shall notify the person in writing of the
10 reasons for the denial. The permit shall disclose on
11 its face the permit holder's employer or the
12 establishment on whose behalf the applicant will be
13 making or attempting to make sales, the permit number,
14 and the expiration date.
15 7. An initial permit is valid for two years from
16 the date the application is filed. A permit may be
17 renewed for two years by filing the form prescribed by
18 the commissioner under subsection 2, accompanied by a
19 ten deollar renewal fee. Submission of purchase
.20 agreements is not required for renewals unless the
21 purchase agreements have been modified since the last
22 filing.
23 8. The commissioner may by rule create or accept .a
24 multijurisdiction establishment permit. If the
25 establishment permit is i1ssued by another
26 jurisdiction, the rules shall require the filing of an
27 application or notice form and payment of the
28 applicable filing fee of fifty dollars for an initial
29 application and ten dollars for a renewal application.
30 The application or notice form utilized and the
31 effective dates and terms of the pefmit may vary from
32 the provisions set forth in subsections 2, 3, and 7.
33 Sec. . NEW SECTION. 523A.502 SALES PERMITS.
34 1. A person shall not advertise, sell, promote, or
35 offer to furnish cemetery merchandise, funeral '
36 merchandise, funeral services, or a combination:
37 thereof when performance or delivery may he more than
38 one hundred twenty days following initial paymeht on
39 the account without a sales permit. A permit holder
40 must be an employee or agent of a parson holding an
41 establishment permit who can deliver the cemetery
42 merchandise, funeral merchandise, funeral services, or
43 a combination thereof being sold. A person must have
44 a sales permit for each establishment at which the
45 person works. However, a person may apply for a sales
46 permit covering multiple establishments, {f the
47 establishments have common ownership. The
48 establishment permit holder is liable for the acts of
49 its employees and agents performed in advertising,

50 selling, promoting, or offering to furnish, upon the
5-3434 -26-
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future death of a person named or implied 1n a
purchase agreement, cemetery merchandise, funeral
merchandise, funeral services, or a combination
thereof.

2. This chapter does not permit a person to
practice mortuary science without a license. A person
holding a current sales permit may advertise, sell,
promote, or offer to furnish a funeral director's
services as an employee or agent of a funeral
establishment furnishing the funeral services under
chapter 156.

3. An application for a sales permit shall be
filed on a form prescribed by the commissioner and be
accompanied by a five dollar filing fee.

4. The application shall contain:

a. The name and address of the perscon.

b. The name and address cf the person's employer
and each establishment on whose behalf the person will
be advertising, selling, promoting, or offering to
furnish cemetery merchandise, funeral merchandise,
funeral services, or a combination thereof.

c. The name and address cof the provider who will
provide the cemetery merchandise, funeral merchandise,
funeral services, or a combination thereof 1if
different from the person's employer.

5. An 1nitial permit expires one year from the
date the application is filed. The permit may be
renewed for four years by filing the form prescribed
by the commissioner under subsecticon 3, accompanied by
a twenty dollar filing fee.

6. A permit holder shall inform the commissioner
of changes in the information required to be provided
by subsection 4 within thirty days of the change.

7. A sales permit is not assignable or
transferable. A permit holder selling all or part of
a business shall cancel the permit and the purchaser
shall apply for a new permit in the purchaser's name
within thirty days of the sale.

8. The commissioner shall grant or deny a permit
application within thirty days after receipt, but the
commissioner's failure to act within that time period
shall not be deemed approval of the application. If
the commissioner does not grant the permit, the
commissicner shall notify the applicant in writing of
the reascns for the denial.

9. The commissioner may by rule create or accept a
multiljurisdiction sales permit. If the sales permit
is 1ssued by another jurisdiction, the rules shall
require the filing of an application or notice form
and payment of the applicable filing fee of five
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dollars for each year. The application or notice form
utilized and the effective dates and terms of the
permit may vary from the provisions set forth in
subsections 3 and 5.

Sec. . NEW SECTION. 523A.503 DENIAL,
SUSPENSION, REVOCATION, AND SURRENDPER OF PERMITS.

1. The commissioner may, pursusnt to chapter 17A,
deny any permit application or immediately suspend or
revoke any permit issued under this chapter for
several reasons, including but not limited to:

a. Committing a fraudulent act, engaging in a
fraudulent practice, or viclating any provision of
this chapter or, any implementing rule or order issued
under this chapter.

b. Violating any other state or federal law
applicable to the conduct of the applicant's or permit
holder's business.

c. Insolvency or financial condition.

d. The permit holder, for the purpose of avaiding
the trust requirement for funeral services, attributes
amounts paid under the purchase agreement to cemetery
merchandise or funeral merchandise that is delivered.
under section 523A.404 rather than to funeral services
sold to the purchaser. The sale of funeral services
at a lower price when the sale is made in conjunction
with the sale of cemetery merchandise or funeral
merchandise to be delivered under section 523A.404
than the services are regularly and customarily sold
for when not sold in conjunction with cemetery
merchandise or funeral merchandise is evidence that
the permit hoclder is acting with the purpose of
avoiding the trust requirement for funeral services
under section 523A.201.

€. Engaging in a deceptive act or practiceror .
deliberately misrepresenting or omitting g materlel
fact regarding the sale of cemetery merchandise.
funeral merchandise, funeral services, or a
combination thereof under this chapter.

f. Conviction of a criminal offense involving
dishonesty or a false statement.

g. Inability to provide the cemetery merchandise,
funeral merchandise, funeral services, or a
combination therecf which the applicant or peralt
holder purports to sell.

h. The applicant or permit holder sells the
business without filing a prior notice of sale with
the commissioner. The permit shall be revoked.thirty
days following such sale.

i. Selling by a person who is not an employee oOr
agent of the applicant or permit holder.

8-3434 -28-
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2. The commissioner may, for good cause shown,
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suspend any permit for a period not exceeding thirty
days, pending 1nvestigation.

3. Except as provided in subsection 2, a permit
shall not be revoked or suspended except after notice
and hearing under chapter 17A.

4. Any perm:it holder may surrender a permit by
delivering to the commissioner written notice that the
permit holder surrenders the permit, but the surrender
shall not affect the permit holder's civil or criminal
liability for acts committed before the surrender.

5. Denial, revocation, suspension, or surrender of
a permit does not impalr or affect the obligation of
any preexisting lawful agreement between the permit
holder and any person.

SUBCHAPTER 6
PURCHASE AGREEMENT REQUIREMENTS

Sec. . NEW SECTION. 523A.601 DISCLOSURES.

1. A purchase agreement for cemetery merchandise,
funeral merchandise, funeral services, or a
combination thereof shall be written in clear,
understandable language, and shall be printed or typed
in an easy-to-read font, size, and style, and shall:

a. Identify the seller, the salesperson's permit
and establishment name and permit number, the
explration date of the salesperson’s permit, the
purchaser, and the person for whom the cemetery
merchandise, funeral merchandise, funeral services, or
@ combination thereof i1s purchased, if other than the
purchaser.

b. Specify the cemetery merchandise, funeral
merchandise, funeral services, or a combination
therecf, to be provided, and the cost of each
merchandlse item oOr service.

c. State clearly the conditions upon which
substitution will be allowed.

d. State the total purchase price and the terms
under which 1t is to be paid.

e. State clearly whether the purchase agreement is
4 guaranteed price agreement or a nonguaranteed price
agreement. A nonguaranteed price agreement shall
contain in twelve point bold-faced type an explanation
of the consequences of such agreement in substantially
the following lanhguage:

THE PRICES OF MERCHANDISE AND SERVICES UNDER THIS
AGREEMENT ARE SUBJECT TO CHANGE IN THE FUTURE. ANY
FUNDS PAID UNDER THIS AGREEMENT ARE ONLY A DEPCSIT TO
BE APPLIED, TOGETHER WITH ACCRUED INCOME, TOWARD THE
FINAL COSTS OF THE MERCHANDISE OR SERVICES AGREED
UPON. ADDITIOCNAL CHARGES MAY BE INCURRED WHEN

0
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ADDITIONAIL MERCHANDISE OR SERVICES UR BOTH ARE
PROVIDED OR WHEN PRICES HAVE INCREASED MORE THAN
ACCRUED INCOME.

f. State that the purchase of the cemetery
merchandise, funeral merchandise, and funeral sexvices
is revocable and specify the damages for cancellation,
if any.

g. State clearly who has the authority to cancel,
amend, or revoke the purchase agreement to purchase
cemetery merchandise, funeral merch&ndise, and funeral
services.

h. State clearly that the purchaser is entitled to
rescind the purchase agreement under terms and
conditions specified by section 523A.602.

i. Include an explanation of regulatory oversight
by the insurance division in twelve. point bold-faced
type. in substantially the following language:

THIS AGREEMENT IS SUBJECT TO RULES ADMINISTERED BY
THE IOWA INSURANCE DIVISION. YOU MAY CALL THE:-
INSURANCE DIVISION AT ( ) . WRITTEN'
INQUIRIES OR COMPLAINTS SHOULD BE MAILED TO TH! IONA
SECURITIES BUREAU, (STREET ADDRESS), (CITY), IOWA (2ZXP
CODE) . : '
2. A purchase agreement that 1s8 funded by a trust
shall also: '

a. State the percentage of money to be placed in
trust.

b. Explain the disposition of the income generated
from investments and include a statement of the
purchaser's responsibility for i1ncome taxes ound on
the income if applicable.

c. State that if, after all payments are made
under the conditions and terms of the purchase
agreement for cemetery merchandise, funeral
merchandise, funeral services, or a combination
thereof, any funds remain in the nonguaranteed
irrevocable burial trust fund, the seller shalil
disburse the remaining funds according to law..

d. State clearly the terms of the funeral and
burial trust agreement and whether.it is revocable or
irrevocable. ‘ .

e. State clearly that the purchaser is entitled to
transfer the trust funding, insurasnce funding, or
other trust assets or select anoth¢r establishment to
receive the trust funding, insurance fungding, or any
other trust assets.

f. State clearly who has the authority to amend or
revoke the trust agreement, if revocable, and who has
the authority to appoint successor trustees if the
purchase agreement is canceled.

8-3424 -30-
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3. The commissioner may adopt rules establishing
disclosure and format requirements to promote consumer
understanding of the merchandise and services
purchased and the available funding mechanisms for a
purchase agreement under this chapter.

4. A purchase agreement shall be signed by the
purchaser, the seller, and if the agreement is for
funeral services as defined in chapter 156, a person
licensed tc deliver funeral services.

5. The seller shall disclose the following
information prior to accepting the 1initial payment
under a purchase agreement:

a. The specific method or methods (trust deposits,
certificates of deposit, life insurance or an annuity,
a surety bond, or warehousing) that will be used to
fund the purchase agreement.

b. The relationship between the soliciting agent
or agents, the provider of the cemetery merchandise,
funeral merchandise, or funeral services, or
combination thereof, the commissioner, and any other
person.

c. The relationship of the life insurance policy
or other trust assets to the funding of the purchase
agreement and the nature and existence of any
guarantees regarding the purchase agreement.

d. The impact on the purchase agreement of the
following:

(1) Changes 1in the funding, including but not
limited to changes 1in the assignment, beneficiary
designation, trustee, or use of proceeds.

(2} Any penaltiles to be incurred by the purchaser
as a result of the failure to make any additional
payments required.

{3} Penalties to be incurred upon cancellation.

e. A list of cemetery merchandise, funeral
merchandise, and funeral services which are agreed
upon under the purchase agreement and all relevant
information concerning the price of the cemetery
merchandise, funeral merchandise, funeral services, or
a compination thereof, including a statement that the
purchase price 1s either guaranteed at the time of
purchase or to be determined at the time of need.

f. All relevant information concerning what occurs
and whether any entitlements or obligations arise 1if
there is a difference between the funding and the
amount actually needed to fund the purchase agreement.

g. Any penalties or restrictions including but not
limited to geographic restrictions or the inability of
the provider to perform, upon delivery of cemetery
merchandise, funeral merchandise, or funeral services,

0
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or the purchase agreement guarantee.
h. If the funding is being transferred from i :
another establishment, any material facts related to -

1
2
3
4 the revocation of the prior purchase agreement and the
5 transfer of the existing trust funds.
6
7
8
9

Sec. . NEW SECTION. 523A.602 CONSUMER ‘
RECISION, CANCELLATION, AND REFUND RIGHTS, AND ’
PURCHASE AGREEMENT COMPLIANCE WITH OTHER LAWS.

1. A seller shall furnish the purchaser with a

10 completed copy of a purchase agreemant pertaining to . -
11 the sale at the time the purchase reement is signed. S
12 The seller shall comply with the following terms: SLoow
13 a. The same language shall be used in both the
14 oral sales representation and the written purchase
15 agreement.

16 b. The seller shall give notice in the purchase i
17 agreement of the purchaser's right to rescind after

18 signing the purchase agreement. The recision period

L]

reesiy:

19 must be but may be greater than three business days }
20 after the date of the purchase agreement. The notice

21 must:

22 (1} Be located close to the sigrature line. | =
23 {2) Be printed in twelve point bold-faced type. . -.E_;
24 (3) State that "YOU, THE PURCHASER, HAVE THE RIGHT

25 TO RESCIND THIS AGREEMENT AT ANY TIME PRIOR TO !
26 MIDNIGHT OF THE (INSERT RELEVANT NUMBER, NOT LESS THAN -
27 THREE) BUSINESS DAYS AFTER THE DATE OF THIS

28 AGREEMENT." '

29 c. All moneys shall be refunded without penalty

30 within ten days aftexr recision.

31 2. CANCELLATIQON REFUND.

32 a. A purchase agreement must include a statement
33 that the purchaser has the right to‘:cancel the

34 agreement for the purchase of cemetery merchandise,

35 funeral merchandise, and funeral services upon written
36 demand and designate or appoint a trustee to hald, _
37 manage, invest, and distribute the trust assets. )
38 b. 1If a purchase agreement is canceled, a

39 purchaser requests a transfer of the trust assets upon
40 cancellation of a purchase agreement, or another

41 establishment provides merchandise or services .

42 designated in a purchase agreement, the seller shall oo
43 refund or transfer within thirty days of receiving a

44 written demand no less than the purchase price bf the

45 applicable cemetery merchandise, funeral merchahdise, N
46 and funeral services adjusted for inflation, uéing the v
47 consumer price index amounts announced by the N
48 commissioner annually, less any cancellation penhalty

49 set forth in the purchase agreement. The amount of

S0 the cancellation penalty shall not exceed ten percent
8-3434 -32-
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seller's abilities or qualifications have in any
respect been passed upon by the commissioner.

Sec. . NEW SECTICN. 523A.703 FRAUDULENT
PRACTICES.

A person who commits any of the following acts
commits a fraudulent practice and is punishable as
provided in chapter 714:

1. Knowingly fails to comply with any requirement
of this chapter.

2. Knowingly makes, causes to be made, or
subscribes to a false statement or representation in a
report or other document required under this chapter,
implementing rules, or orders, or renders such a
report or document misleading through the deliberate
omission of information properly belonging in the
report or document.

3. Conspires to defraud in connection with the
sale of cemetery merchandise, funeral merchandise,
funeral services, or a combination thereof under this
chapter.

4. Fails to deposit funds under sections 523A.201
and 523A.202 or withdraws any funds in a manner
inconsistent with this chapter.

5. Knowingly sells or offers cemetery merchandise,
funeral merchandise, funeral services, or a
combination thereof without an establishment permit.

6. Deliberately misrepresents or omits a materjal
fact relative to the sale of cemetery merchandise,
funeral merchandise, funeral services, or a
combination thereof under this chapter. When selling
cemetery merchandise or funeral merchandise, a seller
shall not exclude the funeral services necessary for
the delivery, use, or installation of the cemetery
merchandise or funeral merchandise at the time of the
funeral or burial unless the purchase agreemant
expressly provides otherwise.

SUBCHAPTER 8
ADMINISTRATION AND ENFORCEMENT

Sec. . NEW SECTION. 523A.801 ADMINISTRATION.

1. This chapter shall be administered by the
commissioner. The deputy administrator appointed
pursuant to section 502.601 shall be the principal
operations officer responsible to the commissioner for
the routine administration of this chapter and
management of the administrative staff. In the
absence of the commissioner, whether because of
vacancy in the office due to absence, physical
disability, or other cause, the deputy administratér
shall, for the time being, have and exercise the
authority conferred upon the commissioner. The

8-3434 -34-
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commissioner may by order from time to time delegate
to the deputy administrator any or all of the
functions assigned to the commissioner in this
chapter. The deputy administrator shall employ
officers, attorneys, accountants, and other employees
as needed for administering this chapter.

2. It 1s unlawful for the commissioner or any
administrative staff to use for personal benefit any
information which is filed with or obtained by the
commissioner and which 1s not made public. This
chapter does not authorize the commissioner or any
such staff member to disclose any such information
except amcng themselves or to other cemetery and
funeral administrators, regulatory authorities, or
governmental agencies, or when necessary and
appropriate in a proceedlng or 1investigatlon under
this chapter or as required by chapter 22. This
chapter neither creates nor derogates any privileges
that exist at common law or otherwise when documentary
or other evidence is sought under a subpoena directed
to the commissicner ¢or any adminilistrative staff.

Sec. . NEW SECTION. 523A.802 SCOPE.

1. This chapter applies to any advertisement,
sale, promotion, or offer made by a person to furnish,
upon the future death of a person named or implied in
a purchase agreement, cemetery merchandise, funeral
merchandise, funeral services, or a combination
therecf. Burial accounts and insurance policies are
included 1f the account records or related documents
identify the establishment that will provide the
cemetery merchandise, funeral merchandise, funeral
services, or a combination thereof.

2. This chapter applies when a purchase agreement
is executed within this state or an advertisement,
promotion, or offer to furnish is made or accepted
within this state. An offer to furnish is made within
this state, whether or not either party is then
present in this state, when the offer originates from
this state or is directed by the offeror to this state
and received by the offeree in this state through the
mail, over the telephone, by the internet, or through
any other means of commerce.

3. If a foreign person does not have a registered
agent or agents 1n the state of Iowa, doing business
within this state shall constitute the person's
appointment of the secretary of state of the state of
Jowa to be its true and lawful attorney upon whom may
be served all lawful process of original notice in
actions or proceedings arising or growing out of any
contract or tort.

S-3434 -35-
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Sec. . NEW SECTION. 523A.803 INVESTIGATIONS

AND SUBPOENAS. _ |
1. The commissioner may, for the purpose of N

1
2
3
4 discovering violations of this chapter, implementing
5 rules, or orders issued under this chapter:
6
7
8
9

a. Make such public or private investigations ..
within or outside of this state as the gommissioner £
deems necessary to determine whether any person has .o
violated or is about to violate this chapter, o

10 implementing rules, or orders issued und®er this E

11 chapter, or to aid in enforcement of this chapter or
12 in the prescribing of rules and forms under this

13 chapter.

14 b. Require or permit any person to file a

15 statement in writing, under ocath or otherwise as the
16 commissioner or attorney general determines, as to all !
17 the facts and circumstances concerning the matter to é
18 be investigated. g
19 c. Notwithstanding chapter 22, keep confidentigl

20 the information obtained in the course of an

21 investigation. However, if the commissioner

22 determines that it 1s necessary or appropriate in the
23 public interest or for the protection of the public,

24 the commissioner may share information with other

25 administrators, regulatory authorities, or )
26 governmental agencies, or may publish information .

27 concerning a violation of this chapter, 1mplement1ﬂq ‘

28 rules, or orders issued under this chapter. .
29 d. Investigate the establishment and examine the o s
30 books, accounts, papers, correspondence, memoranda, e |
31 purchase agreements, files, or other documents or . 3
32 records used by every applicant and permit holder E
33 under this chapter.

34 e, Administer caths and affirmations, subpoena

35 witnesses, compel their attendance, take evidence,. and
36 require the production of any books, accounts, papers,
37 correspondence, memoranda, purchase agreements, files,
38 or other documents or records which the commissioner :
39 deems relevant or material to any investigation or -
40 proceeding under this chapter and implementing rulas, : e
41 all of which may be enforced under chapter 17A. .
42 f. Apply to the district court for an order '

43 requiring a person's appearance before the : .
44 commissioner or attorney general, or a designee of

45 either or both, in cases where the perscn has refused

46 to obey a subpoena issued by the commissioner or

47 attorney general. The person may also be required to .
48 produce documentary evidence germane to the subject of !

49 the investigation. Failure to obey a c¢court order : Iy .
50 under this subsection constitutes contempt of court. ey 18 ’

 watum o
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29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
37
48
49

2. The commissioner may issue and bring an action
in district court to enforce subpoenas within this
state at the request of an agency or administrator of
another state, 1if the activity constituting an alleged
violation for which the information is sought would be
a violation of this chapter had the activity occurred
in this state.

Sec. . NEW SECTION. 523A.804 MEDIATION.

The commissioner may order an establishment to
participate in mediation 1in any dispute regarding a
purchase agreement. Mediation performed under this
section shall be conducted by a mediator appointed by
the commissioner and shall comply with the provisions
of chapter 679C.

Mediation of these disputes shall include
attendance at a medration session with the med:ator
and the parties to the dispute, listening to the
mediator's explanation of the mediation process,
presentat:on of one party's view of the dispute, and
listening to the response of the other party.
Participation in mediation does not require that the
parties reach a mediation agreement.

Parties to the mediation shall have the right to
advice and presence of counsel at all times. The
parties to the mediation shall present any mediation
agreement reached through the mediation to the
commissioner. If a mediation agreement is not
reached, the mediator shall file a report with the
commissioner. The costs of the mediation shall be
approved by the commissioner and shall be borne by the
insurance division's regulatory fund.

Sec. . NEW SECTION. 523A.805 CEASE AND DESIST
ORDERS -- INJUNCTIONS.

If it appears to the commissioner that a person has
engaged or 1s about to engage 1n an act or practice
constituting a violation of this chapter, implementing
rules, or orders issued under this chapter, the
commissioner or the attorney general may do either or
both of the following:

1. Issue a summary order directed at the person
requiring the person to cease and desist from engaging
in such act or practice. A person may request a
hearing within thirty days of issuance of the summary
order. If a hearing is not timely requested, the
summary order shall become final by operation of law.
The order shall remain effective from the date of
issuance until the date the order becomes final by
operation of law or is overturned by a presiding
officer following a request for hearing. Section
17A.18A is 1napplicable to summary cease and desist

0
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. - . ‘
orders issued under this section.

2. Bring an action in the district court in any
county of the state for an injunction to restraln &
person subject to this chapter and any agents,
employees, or associates of the person from engaging
in conduct or practices deemed contrary to the publdc
interest. In any proceeding for an injunction, the
commissicner or attorney general may apply to the
court for a subpoena to require the appearance of a
defendant and the defendant's agents and for any
books, accounts, papers, correspondence, memoranda,
purchase agreements, files, or other documents or
records germane to the hearing upon the petition for
an injunction. Upon a proper showing, a permanent or
temporary injunction, restraining order, or writ ot
mandamus shall be granted and a receiver may be
appointed for the defendant or the defendant's assets.
The commissioner or attorney general shall not be
regquired to post a bond.

Sec. . NEW SECTION. 5Z23A.B06 COURT ACTION FOR
FAILURE TO COOPERATE.

If a person fails or refuses to file any statement
or report or to produce any books, accounts, papers,
correspondence, memoranda, purchase agreements, files,
or other documents or records, or to obey any subpbena
issued by the commissioner, the commissioner may refer
the matter to the attorney general, who may apply to a
district court to enforce compliance. The court may
crder any or all of the following:

1. Injunctive relief, restricting or prohibiting
the offer or sale of cemetery merchandise, funeral
merchandise, funeral services, or a combination
therecof.

2. Revocation or suspension of any permit issued
under this chapter.

3. Production of documents or records including
but not limited to books, accounts, papers,
correspondence, memoranda, purchase agreements, files,
or other documents or records. -

4, Such other relief as may be required.

Such an order shall be effective until the person
files the statement or report or produces the
documents requested, or obeys the subpoena.

Sec. . NEW SECTION. 523A.807 PROSECUTION-FOR
VIOLATIONS OF LAW. : '

1. A vioclation of this chapter or rules adopted or
orders issued under this chapter is a violation of
section 714.16, subsection 2, paragraph "a". The
remedies and penalties provided by section 714.16,
including but not limited to injunctive relief and

S-3434 -38-
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penalties, apply to violations of this chapter.

2. If the commissioner believes that grounds exist
for the criminal prosecution of persons subject to
this chapter for violations of this chapter or any
other law of this state, the commissioner may forward
to the attorney general or the county attorney the
grounds for the belief, including all evidence 1in the
commissioner's possession, so that the attorney
general or the county attorney may proceed with the
matter as deemed appropriate.

Sec. . NEW SECTION. 523A.808 COQOPERATION WITH
OTHER AGENCIES.
1. To encourage uniform interpretation and

administration of this chapter and effective
regulation of the sale of cemetery merchandise,
funeral merchandise, and funeral services, the
commissiconer may cocoperate with any governmental law
enforcement or regulatory agency.

2. This cooperation includes but is not limited

Lo:
a. Making a joint examination or investigation.
b. Holding a joint administrative hearing.
¢. Filing and prosecuting a joint civil or
administrative proceeding.
d. Sharing and exchanging personnel.

e. Sharing and exchanging relevant information and
documents.

f. Formulating, 1n accordance with chapter 17A,
rules or proposed rules on matters such as statements
of pclicy, regulatory standards, guidelines, and
interpretive opinions.

Sec. . NEW SECTION. 523A.809 RULES, FORMS,
AND ORDERS.

1. Under chapter 17A, the commissioner may from
time to time make, amend, and rescind such rules,

forms, and orders as are necessary or appropriate for
the protection of purchasers and the public and to
administer the provisions of this chapter, its
implementing rules, and orders issued under this
chapter.

2. A rule, form, or order shall not be made,
amended., or rescinded unless the commissioner finds
that the act:ion is necessary or appropriate in the
public interest or for the protection of purchasers
and consistent with the purposes fairly intended by
the policies and provisions of this chapter, its
implementing rules, and corders issued under this
chapter.

3. A provision of this chapter imposing any
liability does not apply to any act done or omitted in
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good faith in conformity with any rules, form, or
order of the commissioner, notwithstanding that the
rule, form, oOr order may later be amended or rescinded
or be determined by judicial or other authority to be
invalid for any reason. ,
Sec. . NEW SECTION. 523A.B10 DATE OF FILING
AND INTERPRETIVE OPINIONS. i
1. A document is filed when it is recetved by the
commissioner.
2. Requests for interpretive opinions may be
granted in the commissioner's discretion. -
Sec. . NEW SECTION. S523A.811 RECEIVERSHIPS.
1. The commissioner shall notify the attorney
general of the potential need for establishment of a
receivership if the commissioner finds that a seller
subject to this chapter meets one or more of the '
following conditions:
a. Is insolvent.
b. Has utilized trust funds for personal or :
business purposes in a manner inconsistent with this
chapter.
c. The amount of funds currently heid in trust. for
cemetery merchandise, funeral merchandise, and funsezal
services is less than eighty percent of all payments
made under the purchase agreements refefred to in

section 523A.201. .
d. Has refused to pay any just claim or demand +

bagsed on a purchase agreement referred to in section
523A.201.

e. The commissioner finds upon investigation that
a seller is unable to pay any claim or demand based on
a purchase agreement which has been legally determined
to be just and outstanding. :

2. The commissioner or attorney general may apply
to the district court in any county of the state for
the establishment of a receivership. Upon proof of -
any of the grounds for a receivership described in
this section, the court may grant a receivership.

Sec. . NEW SECTION. 523A.812 INSURANCE
DIVISION'S REGULATORY FUND.

The insurance division may authorize the creation
of a special revenue fund in the state treasury, to be .
known as the insurance division regulatory fund. YThe §
commissioner shall allocate annually from the fees
paid pursuant to section 523A.204, two dollars fox
each purchase agreement reported on an establishment
permit holder's annual report for deposit to the -
regulatory fund. The remainder of the fees colleéted
pursuant to section 523A.204 shall be deposited into
the general fund of the state. The moneys in the
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fund exceeds two hundred thousand dollars.

Sec. . NEW SECTION. 523A.813 LICENSE
REVOCATION -- RECOMMENDATION BY COMMISSIONER TO BOARD
OF MORTUARY SCIENCE EXAMINERS.

Upon a determination by the commiss:ioner that
grounds exist for an administrative license revocation
or suspension action by the beoard of mortuary sclence
examiners under chapter 156, the commissioner may
forward to the board the grounds for the
determination, including all evidence 1n the
possession of the commissioner, so that the board may
proceed with the matter as deemed appropriate.

SUBCHAPTER 9
LIQUIDATION PROCEDURES

Sec. . NEW SECTION. 523A.901 LIQUIDATION.

1. GROUNDS FOR LIQUIDATION. The commissioner may
petition the district court for an order directing the
commissioner to liquidate an establishment on either
of the following grounds:

a. The establishment did not deposit funds
pursuant to section 523A.201 or withdrew funds in a
manner inconsistent with this chapter and 1is
insolvent.

b. The establishment did not depcsit funds
pursuant to section 523A.201 or withdrew funds in a
manner inconsistent with this chapter and the
condition of the establishment 1is such that further
transaction of business would be hazardous,
financially or otherwise, to purchasers or the public.

2. LIQUIDATION ORDER,

a. An order to liquidate the business of an
establishment shall appoint the commissioner as
liquidator and shall direct the liguidator to
immediately take possession of the assets of the
establishment and to administer them under the general
supervision of the court. The liquidator 1is vested
with the title to the property, contracts, and rights
of action and the books and records of the
establishment ordered liquidated, wherever located, as
of the entry of the final order of liquidation. The

4
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filing or recording of the order with the clerk of
court and the recorder of deeds of the county in which
its principal office or place of business is located,
or, in the case of real estate with the recorder of
deeds of the county where the property is located, is
notice as a deed, bill of sale, or other evidence of
title duly filed or recorded with the recorder of
deeds.

b. Upon 1issuance of an order, the rights and
liabilities of an establishment and of the _
establishment's c¢reditors, purchasers, owners, and’
other persons interested in the establishment's estate
shall become fixed as of the date of the entry of the
order of liquidation, except as provided in subsection
14.

c. At the time of petitioning for an order of
liquidation, or at any time after the time of
petitioning, the commissioner, after making '
appropriate findings of an establishment's insolvency,
may petition the court for a declaration of
insolvency. After providing notice and hearing as it
deems proper, the court may make the declaration.

d. An order issued under this sectien shall
require accounting to the court by the liquidator.
Accountings, at a minimum, must include all funds
received or disbursed by the liquidator during the
current period. An accounting shall be filed within
cne year of the liquidation order and at such othex
times as the court may require,

e. Within five days after the initlation of an
appeal of an order of liquidation, whieh order has not
been stayed, the commissioner shall present for the
court’'s approval a plan for the continued performance
of the establishment's obligations during the pendency
of an appeal. The plan shall provide foxr the
continued performance of purchase agreements in the
normal course of events, notwithstanding the .grounds
alleged in support of the order of liquidation
including the ground of insolvency. If the defendant
establishment's financial condition, in the Jjudgment
of the commissioner, will not support the full
performance of all obligations during the appeal -~
pendency period, the plan may prefer the claims of
certain purchasers and claimants over c¢reditors and
interested parties as well as other puxchasers and
claimants, as the commissioner finds to be fair ahd
equitable considering the relative cirgumstances af
such purchasers and claimants. The court shall
examine the plan submitted by the commissioner and if
it finds the plan to be in the best interests of the
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part:ies, the court shall approve the plan. An action
shall not lie against the commissioner or any of the
commissioner's deputies, agents, clerks, assistants,
or attorneys by any party based on preference in an
appeal pendency plan approved by the court.
3. POWERS OF LIQUIDATOR.
a. The liquidator may do any of the folleowing:
(1) Appoint a special deputy to act for the
liguidator under this chapter, and determine the
10 special deputy's reascnable compensation. The special
11 deputy shall have all the powers of the liquildator
12 granted by this section. The speclial deputy shall
13 serve at the pleasure of the liquidator.
14 (2) Hire employees and agents, legal counsel,
15 accountants, apprailsers, consultants, and other
16 personnel as the commiss:ioner may deem necessary to
17 assist in the liquidation.
18 (3) With the approval of the court, fix reasonable
19 compensation of employees and agents, legal counsel,
20 accountants, appraisers, and consultants.
21 {4) Pay reasonable compensation to persons
22 appointed and defray from the funds or assets of the
23 establishment all expenses of taking possession of,
24 conserving, conducting, liquidating, disposing of, or
.25 otherwise dealing with the business and property of

WA U b W)=

26 the establishment. 1f the property of the

27 establishment does not contain sufficlient cash or

28 liquid assets to defray the costs incurred, the

29 commissioner may advance the costs so incurred out of

30 the 1insurance division regulatory fund. Amounts so

31 advanced for expenses of administration shall be

32 repaid to the insurance division regulatory fund for

33 the use of the division ocut of the first available

34 moneys of the establishment.

35 (5) Hold hearings, subpoena witnesses, and compel

36 their attendance, administer oaths, examine a person

37 under oath, and compel a person to subscribe to the

38 person's testimony after it has been correctly reduced

39 to writing, and in connection to the proceedings

40 require the production of books, accounts, papers,

41 correspondence, memoranda, purchase agreements, files,

42 or other documents or records which the liquidator

43 deems relevant to the inquiry.

44 {6} Collect debts and moneys due and claims

45 belonging to the establishment, wherever located.

46 Pursuant to this subparagraph, the liquidator may do

47 any of the following:

48 {a) Institute timely action 1n other jurisdictions

49 to forestall garnishment and attachment proceedings
.50 against debts.
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1 (b} Perform acts as are necessary or expedient to
2 collect, conserve, or protect its assetS or property,
3 including the power to sell, compound, compromise, 0O
4 assign debts for purposes of collection upon terms and
5 conditions as the liquidator deems best.
6 (c) Pursue any creditor's remedies available tea
7 enforce claims.
8 {7) Conduct public and private sales of the
9 property of the establishment.
10 (8) Use assets of the establishment under a
11 liquidation corder to transfer obligations of purchase
12 agreements to a solvent establishment, if the transfer
13 can be accomplished without prejudice to the
14 applicable priorities under subsection 18.
15 {9) Acquire, hypothecate, encumber, lease,
16 improve, sell, transfer, abandon, or otherwise dispose
17 of or deal with property of the establishment at its
18 market value oOr upon terms and conditions as are fmir
19 and reasonable. The liquidator shall alsc have power
20 to execute, acknowledge, and deliver deeds,
21 assignments, releases, and other instruments necessary
22 to effectuate a sale of property or other transaction
23 in connection with the liquidation.
24 (10) Borrow money on the security of the
25 establishment's assets or without security and execute
26 and deliver documents necessary to that transaction
27 for the purpose of facilitating the liqQuidation.
28 Money borrowed pursuant to this subparagraph shall_ be
29 repaid as an administrative expense and shall have
30 pricrity over any other class 1 claims under the
31 priority of distribution established in subsection 18,
32 {11) Enter into contracts as necessary to carry
33 out the order to liquidate and affirm or disavow
34 contracts to which the establishment is a party.
35 (12) Continue to prosecute and to institute in the
36 name of the establishment or in the lifuidator's own
37 name any and all suits and other legal proceedinqs. in
38 this state or elsewhere, and to abandon the :
39 prosecution of claims the liquidator dnems
40 unprofitable to pursue further.
41 {(13) Prosecute an action on behalf of the
42 creditors, purchasers, or owners against an officer of
43 the establishment or any other person.
44 (14) Remove records and property of the
45 establishment to the offices of the commissioner or to
46 other places as may be convenient for the purposes of
47 efficient and orderly execution of the liquidation.
48 (15) Deposit in cne or more banks in this state
49 sums as are required for meeting current

50 administration expenses and distributions.
8-3434 -44-
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{16) Unless the court orders otherwise, invest
funds not currently needed.

{17) File necessary documents for recording 1n the
office of the recorder of deeds or record office 1n
this state or elsewhere where property of the
establishment 1s located.

{18) Assert defenses availlable to the
establishment against third persons including statutes
of limitations, statutes of fraud, and the defense of
usury. A waiver of a defense by the establishment
after a petition in liquidation has been filed shall
not bind the ligquidator.

{19) Exercise and enforce the rights, remedies,
and powers of a creditor, purchaser, or owner,
including the power to avoid transfer or lien that may
be given by the general law and that 1s not 1included
within subsections 7 through 9.

{20) Intervene in a proceeding wherever instituted
that might lead to the appointment ©f a receiver or
trustee, and act as the receiver oOr trustee whenever
the appointment is offered.

{(21) Exercise powers now held or later conferred
upon receivers by the laws of this state which are not
inconsistent with this chapter.

b. This subsection does net limit the liquidater
or exclude the liquidator from exercising a power not
listed in paragraph "a" that may be necessary or
appropriate to accomplish the purposes of thuis
chapter.

4. NOTICE TO CREDITORS AND OTHERS.

a. Unless the court otherwise directs, the
liquidator shall give notice cf the liquidation order
as soon as possible by doing both of the following:

(1) Mai1ling notice, by first-class mail, to all
persong known or reasonably expected to have claims
against the establiishment, including purchasers, at
their last known address as indicated by the records
cf the establishment.

{2) Publication of notice i1n a newspaper of
general circulation in the county in which the
establishment has 1ts principal place of business and
in other locaticns as the liquidator deems
appropriate.

. Notice to potential claimants under paragraph
"a" shall require claimants to file with the
liquidator theilr claims together with proper proofs of
the claim under subsection 13 on or before a date the
liquidator shall specify in the notice. Claimants
shall kxeep the liquidator informed of their changes of
address, 1f any.

49
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c. If notice 1s given pursuant to this subsection,
the distribution of assets of the establishment under
this chapter shall be conclusive with raspect to
claimants, whether or not a claimant actually received
notice,

5. ACTIONS BY AND AGAINST LIQUIDATOR.

a. After issuance of an order appoianting a
ligquidator of an establishment, an action at law or
equity shall not be brought against the establishment
within this state or elsewhere, and existing actions
shall not be maintained or further presented after ®
issuance of the order. Whenever in the liquidator's
judgment, protection of the estate of the '
establishment necessitates intervention in an action
against the establishment that is pending outside this
state, the liquidator may intervene in the action.
The liquidator may defend, at the expense of the .
estate of the establishment, an action in which the
liquidator intervenes under this section.

b. Within two years or such additiocnal time as
applicable law may permit, the liquidator, after tiw
issuance of an order for liquidation, may institute an
action or proceeding on behalf of the estate of chﬁ
establishment upon any cause cof action against whigh
the period of limitation fixed by applicable law has
not expired at the time of the filing of the petition
upon which the order is entered. If a period of
limitation is fixed by agreement for instituting a
suit or proceeding upon a claim, or for filing a
claim, proof of claim, proof of loss, demand, notice,
or the like, or if in a proceeding, judicial or ‘
otherwise, a period of limitation is fixed in the
proceeding or pursuant to applicable law for taking an
action, filing a claim or pleading, or doing an act,
and if the period has not expired at the date of the
filing of the petition, the liquidator may, for thse
benefit of the estate, take any action or do any act,
required of or permitted to the establishment, within
a period of one hundred eighty days subsequent torghe
entry of an order for liquidation, or within a furtther
period as is shown to the satisfaction of the couxt
not to be unfairly prejudicial to the other paxty.;

c. A statute of limitations or defense of laches
shall not run with respect to an action against an:
establishment between the filing of a petition for
liquidation against the establishment and the denial
of the petition. An action against the establishmgnt
that might have been commenced when the petition Was
filed may be commenced for at least sixty days after
the petition is denied.

S-3434 -46-
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6. COLLECTION AND LIST OF ASSETS.

a. As soon as practicable after the liquidation
order but not later than one hundred twenty days after
such order, the liquidator shall prepare in duplicate
a list of the establishment's assets. The list shall
be amended or supplemented as the l:iquidator may
determine. One copy shall be filed in the office of
the clerk of court, and one copy shall be retained for
the liquidator's files. Amendments and supplements
shall be similarly filed.

k. The liquidator shall reduce the assets to a
degree of liquidity that 1s consistent with the
effective execution of the liquidation.

c. A submission of a proposal to the court for
distribution of assets 1n accordance with subsection
11 fulfills the requirements of paragraph "a".

7. FRAUDULENT TRANSFERS PRIOR TO PETITION.

a. A transfer made and an obligation incurred by
an establishment within one year prior to the filing
of a successful petition for liquidation under this
chapter 1s fraudulent as to then existing and future
creditors 1f made or i1ncurred without fair
consideration, or with actual intent to hinder, delay,
or defraud ei1ther existing or future creditors. A
fraudulent transfer made or an obligation incurred by
an establishment ordered to be liquidated under this
chapter may be avoided by the liquidator, except as to
a perscon who in good faith is a purchaser, lienor, or
obligee for a present fair equivalent value. A
purchaser, lienor, or obligee, who in goed faith has
given a consideration less than present fair
equivalent value for such transfer, lien, or
cbligation, may retain the property, lien, or
obligation as security for repayment. The court may,
on due notice, order any such transfer, lien, or
obligation to be preserved for the benefit of the
estate, and in that event, the receiver shall succeed
to and may enforce tne rights of the purchaser,
lienor, or obligee.

b. {l1}) A transfer of property other than real
property is made when it becomes perfected so that a
subsequent lien obtainable by legal or equitable
preceedings on a simple contract could not become
superior to the rights of the transferee under
subsection 9, paragraph "c".

{2) A transfer of real property is made when it
becomes perfected so that a subsequent bona fide
purchaser from the establishment could not obtain
rights superiocr to the rights of the transferee.

{3) A transfer which creates an equitable lien is

S-3434 -47-
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1 not perfected if there are available means by which a
2 legal lien could be perfected. ' :
3 (4) A transfer not perfected prior to the filing . !
4 of a petition for liguidation i1s deemed to be made .
S5 immediately before the filing of the successful
6
7
8
9

pet.ition.

{(5) This subsection applies whether or not there
are or were creditors who might have obtained a lien
or persons who might have become bona flde purchasexs.

10 8. FRAUDULENT TRANSFER AFTER PETITION.

11 a. Afrter a petition for liquidation has been

12 filed, a transfer of real property of the

13 establishment made to a person acting in good faith is
14 valid against the liquidator if made for a present

15 fair equivalent value. If the transfer 1s not made

16 for a present fair equivalent wvalue, then the transgfer
17 is valid to the extent of the present consideration. k
18 actually paid for which amount the transferee shall.
19 have a lien on the property transferred. The i
20 commencement of a proceeding in liquidation is i i
21 constructive notice upon the recording of a copy of. . ;
22 the petition for or order of liquidation with the
23 recording or deeds in the county where any real

24 property in question 1is located. The exercise by a

e owy
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25 court of the United States or a state ar jurisdiction ¢
26 to authorize a judicial sale of real property of the Yy
27 establishment within a county in a state shall not be ' s

28 impaired by the pendency of a proceeding unless the

29 copy 1is recorded in the county prior to the .

30 consummation of the judicial sale. R :
31 b. After a petition for liquidation has been flled : _ 5
32 and before either the liquidator takes possession of po ‘?—
33 the property of the establishment or an order of - )
34 liquidation is granted: ¥
35 (1) A transfer of the property, other than real

36 property, of the establishment made to'a person acting -
37 in good faith is valid against the liquidator if nmimde '
38 for a present fair equivalent value. If the transfer a ¥
39 was not made for a present fair equivalent value, then

40 the transfer is valid to the extent of the present: T 2 .
41 consideration actually paid for which amount the ' '
42 transferee shall have a lien on the property * . _ : s
43 transferred. - 4
44 (2y If acting in good faith, a person indebtegd-to §
45 the establishment or holding property of the . >
46 establishment may pay the debt or deliver the . A

47 property, or any part of the property, to the
48 establishment or upon the establishment's order as$ if
49 the petition were not pending.

50 (3) A person having actual knowledge of the
S-3434 -48-
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pending liquidation is not acting 1in good faith.

(4) A person asserting the validity of a transfer
under this subsection has the burden of proof. Except
as provided in this subsection, a transfer by or on
behalf of the establishment after the date of the
petition for liquidation by any perscn other than the
liqguidator is not wvalid against the liquidator.

C. A person receiving any property from the
establishment or any benefit of the property of the
establishment which is a fraudulent transfer under
paragraph "a" 1s perscnally liable for the property or
benefit and shall account to the liquidator.

d. This chapter does not 1impalr the negotiability
of currency or negotiable instruments.

9. VOIDABLE PREFERENCES AND LIENS.

a. {1) A preference 1s a transfer of the property
of an establishment to or for the benefit of a
creditor for an antecedent debt made or suffered by
the establishment within one year before the filing of
a successful petition for liquidation under this
chapter, the effect of which transfer may be to enable
the creditor to obtain a greater percentage of this
debt than another creditor of the same class would
receive. If a liquidation corder 1s entered while the
establishment 1s already subject to a recelvership,
then the transfers are preferences if made or suffered
within one year befcore the filing of the successful
petition for the receivership, or within two years
before the filing of the successful petition for
liquidation, whichever time is shorter.

(2} A preference may be avoided by the ligquidator
if any of the following exist:

{a) The establishment was insolvent at the time of
the transfer.

{b) The transfer was made within four months
before the filing of the petition.

(c) At the time the transfer was made, the
creditor receilving it or to be benefited by the
transfer or the creditor's agent acting with reference
to the transfer had reascnable cause to believe that
the establishment was 1insolvent or was about to become
insolvent.

(d) The creditor receiving the transfer was an
officer, or an employee, attorney, or other person who
was 1n fact 1in a position of comparable influence in
the establishment to an cfficer whether or not the
person held the position of an officer, owner, or
other person, firm, corporation, assocliation, or
aggregation of persons with whom the establishment did
not deal at arm's length.

-3434 -40-
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(3) Where the preference 18 voidable, the
liquidator may recover the property. If the property
has been converted, the liquidator may recover its ~
value from a person who has received or converted the
property. However, if a bona fide purchaser or lienor
has given less than the present fair equivalent value,
the purchaser or lienor shall have a lien upon the
property to the extent of the consideration actually
given. Where a preference by way of lien or security
interest is voidable, the court may on dQue notice
order the lien or security interest to be preserved
for the benefit of the estate, in which-event the lien
or title shall pass to the liqu:idator.

b. (1) A transfer of property other than real
property is made when it becomes perfected so that a
subsequent lien obtainable by legal or equitable
proceedings on a simple contract could not become
superior to the rights of the transferee.

{2) A transfer of real property is made when it
becomes perfected so that a subsequent bona fide
purchaser from the establishment could not obtain
rights superior to the rights of the transferee.

(3) A transfer which creates an equitable lien is
not perfected if there are available means by which a
legal lien could be created.

(4) A transfer not perfected prior to the filing
of a petition for liquidation is deemed to be made
immediately before the filing of the sugcessful
petition.

(5} This subsection applies whether or not there
are Or were creditors who might have obtained liens or
persons who might have become bona fide' purchasers.

c. (1) A lien obtainable by legal or equitable
proceedings upon a simple contract is one arising in
the ordinary course of the proceedings upon the entry
or docketing of a judgment or decree, Or upon .
attachment, garnishment, execution, or like procesas,
whether before, upon, or after judgment or decree @and
whether before or upon levy. It does not include !
liens which under applicable law are given a special
priority over other liens which are prior in time

(2) A lien obtainable by legal or equitable .,
proceedings may become superior to the rights of &
transferee, or a purchaser may obtain rights supedior
to the rights of a transferee within the meaming of
paragraph "b", if such consequences follow only fram
the lien or purchase itself, or from the lien or
purchase followed by a step wholly within the control
of the respective lienholder or purchaser, with or
without the aid of ministerial action by public
-50~
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officials. However, a lien could not become superior
and a purchase could not create supericr rights for
the purpose of paragraph "b" through an act subsequent
to the obtaining of a lien or subsequent toc a purchase
which requires the agreement or concurrence of any
third party or which requires further judicial action
or ruling.

d. A transfer of property for or on account of a
new and contemporaneous consideration, which is under
paragraph "b" made or suffered after the transfer
because of delay in perfecting it, does not become a
transfer for or on account of an antecedent debt if
any acts required by the applicable law to be
performed 1n order to perfect the transfer as against
liens or a bona fide purchaser's rights are performed
within twenty-one days or any period expressly allowed
by the law, whichever is less. A transfer to secure a
future loan, 1f a loan 1s actually made, or a transfer
which becomes security for a future loan, shall have
the same effect as a transfer for or on account of a
new and contemporaneocus consideration.

e. If a lien which is voidable under paragraph
"a", subparagraph (2), has been dissclved by the
furnishing of a bond or other obligation, the surety
of which has been indemnified directly or indirectly
by the transfer or the creation of a lien upon
property of an establishment before the filing of a
petition under this chapter which results in the
liquidation order, the indemnifying transfer or lien
is also voidable.

f. The property affected by a lien voidable under
paragraphs "a" and "e" is discharged from the lien.
The property and any of the indemnifying property
transferred to or for the benefit of a surety shall
pass to the liquidator. However, the court may on due
notice order a lien to be preserved for the benefit of
the estate and the court may direct that the
conveyance be executed to evidence the title of the
liquidator.

g. The court shall have summary jurisdiction of a
proceeding by a liquidator to hear and determine the
rights of the parties under this section. Reasonable
notice of hearing in the proceeding shall be given to
all parties in interest, including the obligee of a
releasing bond or other like obligation. Where an
order is entered for the recovery of indemnifying
property in kind or for the avoidance of an
indemnifying lien, upon applicaticn of any party in
interest, the court shall in the same proceeding
ascertain the value of the property or lien. If the

4
0
S-3434 Z51-



SENATE CLIP SHEET APRIL 24, 2001 Page 52

S-3434 L
Page 52
1 value 1i1s less than the amount for which the property _ .
2 1s indemnified or less than the amcunt of the lien, v
3 the transferee or lienholder may elect to retain the :
4 property or lien upon payment of its value, as
S ascertained by the court, to the liquidator within the
6 .
7
8
9

time as fixed by the court.
h. The liability of a surety under a releasing

bond or other like obligation is discharged to the .

extent of the value of the indemnifying property ,
10 recovered or the indemnifyirng lien nullified and .o f
11 avoided by the liquidator. Where the property is v
12 retained under paragraph "g", the liability of the 3
13 surety is discharged to the extent of the amount paid
14 to the liquidatoer.
15 i. If a creditor has been preferred for property
16 which becomes a part of the establishment's estate, ,
17 and afterward in good faith gives the establishment ‘
18 further credit without security of any kind, the
19 amount of the new credit remaining unpaid at the tﬂﬁe
20 of the petition may be set off against the preference
21 which would otherwise be recoverable from the
22 creditor.
23 j. If within four months before the filing of a
24 successful petition for liquidation under this
25 chapter, or at any time in contemplation of a
26 proceeding to liquidate, an establishment, directly orx
27 indirectly, pays money or transfers property to an
28 attorney for services rendered or to be rendered, the )
29 transaction may be examined by the court on its own : ¢
30 motion or shall be examined by the court on petition T
31 of the liquidator. The payment or transfer shall be '
32 held valid only to the extent of a reasonable amount
33 to be determined by the court. The excess may be
34 recovered by the liquidator for the benefit of the’
35 estate. However, where the attorney is in a position
36 of influence in the establishment or an affiliate,
37 payment of any money or the transfer of any property
38 to the attorney for services rendered or to be
39 rendered shall be governed by the provisions of
40 paragraph "a", subparagraph (2), subparagraph

41 subdivision (d). , b
42 k. (1) An officer, manager, employee, . !
43 shareholder, subscriber, attorney, or other persou K
44 acting on behalf of the establishment who knowinquy - y

45 participates in giving any preference when the person
46 has reasonable cause to believe the establishment iis
47 or is about to become insolvent at the time of theg

48 preference is persconally liable to the liquidator for
49 the amount of the preference. There is an inference

50 that reasonable cause exists if the transfer was made
S-3434 -52-~
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within four months before the date of filing of this

2 successful petition for ligquidation.

3 (2) A person receliving property from the

4 establishment or the benefit of the property of the

5 establishment as a preference voidable under paragraph
6

7

8

—

"a" 1s personally liable for the property and shall
account to the ligquidator.
(3) This subsection shall not prejudice any other
9 claim by the liquidator against any person.

10 10. CLAIMS OF HOLDER OF VOQID OR VOIDABLE RIGHTS.
11 a. A claim of a creditor who has received or
12 acquired a preference, lien, conveyance, transfer,
13 assignment, or encumbrance, voidable under this
14 chapter, shall not be allowed unless the creditor
15 surrenders the preference, lien, conveyance, transfer,
16 assignment, or encumbrance. 1f the avoidance 1is
17 effected by a proceeding in which a final judgment has
18 been entered, the claim shall not be allowed unless
19 the money is paid or the property 1s delivered to the
20 liguidator within thirty days from the date of the
21 entering of the final judgment. However, the court
22 having jurisdiction over the liquidation may allow
23 further time if there 1s an appeal or other
24 continuation of the proceeding.
25 b. A ¢laim allowable under paragraph "a" by reason
26 of a voluntary or involuntary avoidance, preference,
27 lien, conveyance, transfer, assignment, or encumbrance
28 may be filed as an excused late filing under
29 subsection 12, if filed within thirty days from the
30 date of the avoidance or within the further time
31 allowed by the court under paragraph "a“.
32 11. LIQUIDATOR'S PROPQSAL TO DISTRIBUTE ASSETS.
33 a. From time to time as assets become available,
34 the liquidator shall make application to the court for
35 approval of a proposal to disburse assets out of
36 marshaled assets.

37 b. The propesal shall at least include provisions
38 for all of the following:

39 {l} Reserving amounts for the payment of all the
40 following:

41 {a} Expenses of administration.

42 {b) To the extent of the wvalue of the security

43 held, the payment of claims of secured creditors.

44 {c} Claims falling within the priorities

45 established 1n subsection 18, paragraphs "a" and "b".
46 {2) Disbursement of the assets marshaled to date

47 and subseguent disbursement of assets as they become
48 avallable.
49 c. Action on the application may be taken by the
to court provided that the liguidator's proposal complies
-3434 -53-
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with paragraph "b".

12. FILING OF CLAIMS.

a. Proof of all claims shall be filed with the
liquidator in the form required by subsection 13 on or
before the last day for filing specified in the notice
required under subsection 4.

b. The liquidator may permit a claimant making a
late filing to share in distributions, whether past or
future, as if the claimant were not }ate, to the
extent that the payment will not prefudice the orderly
administration of the liquidation under any of the
following circumstances:

{1} The existence of the claim was not known to
the claimant and the claimant filed the claim as
promptly as reasonably possible aftex learning of it.

(2) A transfer to a creditor was avoided under
subsections 7 through 9, or was voluntarily
surrendered under subsection 10, and the filing
satisfies the conditions of subsection 10.

(3) The valuation under subsection 17 of security
held by a secured creditor shows a deficiency, which
is filed within thirty days after the valuation.

c¢. The liquidator may consider any claim filed
late and permit the c¢laimant to receive distributioms
which are subsequently declared on any claims of the
same or lower priority if the payment does not
prejudice the orderly administration ¢f the
liquidation. The late-filing claimant shall receive
at each distribution the same percentage of the amount
allowed on the claim as is then being paid to
claimants of any lower priority. This shall continue
until the claim has been paid in full.

13. PROOF OF CLAIM.

a. Proof of claim shall consist of a statement
signed by the claimant that includes all of the
focllowing that are applicable:

{1) The particulars of the claim, including the
consideration given for it.

(2) The identity and amount of the security on the
claim. '

(3) The payments, if any, made on the debt.

(4) A statement that the sum claimed is Jjustly
owing and that there is no getoff, counterclaim, or
defense to the claim.

{5) Any right of priority of payment or other
specific right asserted by the claimant.

{6) A copy of the written instrument which is the
foundation of the claim.

(7) The name and address of the claimant and the
attorney who represents the claimant, if any.
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b. A claim need not be considered or allowed if 1t
does not contain all the information identified 1n
paragraph "a" which s applicable. The liquidator may
require that a prescribed form be used and may require
that other i1nformation and documents be included.

c. At any time the liquidator may regquest the
claimant to present i1nformation or evidence
supplementary to that requlired under paragraph "a",
and may take testimony under ocath, require production
of affidavits or depositions, or otherwise obtain
additional information or evidence.

d. A judgment or order against an establishment
entered after the date of filing of a successful
petition for liquidation, or a judgment or order
against the establishment entered at any time by
default or by cecllusion need not be considered as
evidence of liability or of the amount of damages. A
judgment or order against an establishment before the
filing of the petition need not be considered as
evidence of liability or of the amount of damages.

14, SPECIAL CLAIMS.

a. A claim may be allowed even if contingent, if
1t is filed pursuant to subsection 12. The claim may
be allowed and the claimant may participate in all
distributions declared after it is filed to the extent
that it does not prejudice the orderly administration
of the liquidation.

b. Clalms that are due except for the passage of
time shall be treated as absolute claims are treated.
However, the claims may be discounted at the legal
rate of interest.

c. Claims made under employment contracts by
directors, principal officers, or persons 1in fact
performing similar functions or having similar powers
are limited to payment for services rendered prior to
the issuance ¢of an order of liquidation under
subsection 2.

15. DISPUTED CLAIMS.

a. If a claim is denied in whole or in part by the
liquidator, written notice of the determination shall
be given to the claimant or the claimant's attorney by
first-class mail at the address shown in the proof of
claim. Within sixty days from the mailing of the
notice, the claimant may file objections with the
liquidator. Unless a filing is made, the claimant
shall not further object to the determination.

b. If objections are filed with the liquidator and
the liquidator does not alter the denial of the claim
as a result of the objections, the liquidator shall
ask the court for a hearing as soon as practicable and

0
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give notice of the hearing by first-¢lass mail to the
claimant or the claimant's attorney and to any other
persons directly affected. The notice shall be given
not less than ten nor more than thirty days before the
date of hearing. The matter shall be heard by the
court or by a court-appeinted referee, The referee
shall submit findings of fact along with a
recommendation.

16. CLAIMS OF OTHER PERSON. 1If a creditor, whose
claim against an establishment is setured in whole or
in part by the undertaking of another person, fails to
prove and file that claim, then the other person may
do so in the creditor's name and shall be subrogated
to the rights of the creditor, whether the claim has
been filed by the creditor or by the other person in
the creditor’'s name to the extent that the other
person discharges the undertaking. However, in the
absence of an agreement with the creditor to the
contrary, the other person is not entitled to any
distribution until the amount paid to the creditor on
the undertaking plus the distributions paild on the
claim from the establishment's estate to the creditor
equal the amount of the entire claim of the creditor.
An excess received by the creditor shall be held by
the creditor in trust for the other person.

17. SECURED CREDITOR'S CLAIMS.

a. The value of the security held by a secured
creditor shall be determined in one of the following
ways, as the court may direct:

(1) By converting the security into money
according to the terms of the agreement pursuant to
which the security was delivered to the creditors,

(2) By agreement, arbitration, compromise, or
litigation between the creditor and the liquidator.

b. The determination shall be under the
supervision and control of the court with due regard
for the recommendation of the liquidator. The amount
so determined shall be credited upon the secured
claim. A deficiency shall be treated as an unsecured
claim. If the claimant surrenders the security to the
liquidator, the entire claim shall be allowed as if
unsecured.

18. PRIORITY OF DISTRIBUTICN. The priority of
distribution of claims from the establishment's estate
shall be in accordance with the order in which wsach
class of claims is set forth. Claims in each glass
shall be paid in full or adequate funds retained for
the payment before the members of the next clasgs
receive any payment. Subclasses shall not be
established within a class. The order of distributi¢ghn
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of claims i1s as follows:

a. CLASS 1. The costs and expenses of
administration, including but not limited to the
following:

{1} Actual and necessary costs of preserving or
recovering the assets of the establishment.

(2) Compensation for all authorized services
rendered in the liquidation.

(3) Necessary filing fees.

(4} Fees and mileage payable to witnesses.

(9) Authorized reasonable attorney fees and other
professional services rendered in the liguidation.

b. CLASS 2. Reasonable compensation to employees
for services performed to the extent that they do not
exceed two months of monetary compensation and
represent payment for services performed within one
year before the filing of the petition for
liquidation. Officers and directors are not entitled
to the benefit of this priority. The priority is in
lieu of other similar pricrity which may be authorized
by law as to wages or compensation of employees.

¢. CLASS 3. C(Claims under purchase agreements.

d. CLASS 4. Claims of general creditors.

e. CLASS 5. Claims of the federal or of any state
or leocal government. Claims, including those of a
governmental body for a penalty or forfeiture, are
allowed in this class only to the extent of the
pecunirary loss sustained from the act, transaction, or
proceeding out of which the penalty or forfeiture
arose, with reasoconable and actual costs incurred, The
remainder of such claims shall be postponed to the
clasas of claims under paragraph "g".

f. CLASS 6. C(Claims filed late or any other claims
other than claims under paragraph “g".

g. CLASS 7. The claims of shareholders or other
owners.,

19. LIQUIDATOR'S RECOMMENDATIONS TC THE COURT.

a. The liquidator shall review claims duly filed
in the liquidation and shall make further
investigation as necessary. The liquidator may
compound, compromise, or in any other manner negotiate
the amount for which claims will be recommended to the
court except where the liquidator 1is required by law
to accept claims as settled by a person or
organization. Unresolved disputes shall be determined
under subsection 15. As soon as practicable, the
ligquidator shall present to the court a report of the
claims against the establishment with the liquidator's
recommendations. The report shall include the name
and address of each claimant and the amount of the

0
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claim finally recommended.

b. The court may approve, disapprove, or modify
the report on claims by the ligquidator. Reports not
modified by the court within sixty days following
submission by the liquidator shall be treated by the
liquidator as allowed claims, subject to later
modification or to rulings made by the court pursuvant
to subsection 15. A claim under a policy of insurance
shall not be allowed for an amocunt in excess of the
applicable policy limits.

20. DISTRIBUTION OF ASSETS. Under the diregtion
of the court, the liquidator shall pay distributions
in a manner that will ensure the proper recognition of
priorities and a reasonable balance between the
expeditious completion of the liquidation and the
protection of unliquidated and undetermined claims,
including third-party claims. Distribution of assets
in kind may be made at valuations set by agreement
between the liquidator and the creditor and approved
by the court.

21. UNCLAIMED AND WITHHELD FUNDS.

a. Unclaimed funds subject to distribution
remaining in the liquidator's hands when the
liquidator is ready to apply to the ¢ourt for
discharge, including the amount distributable to a
creditor, owner, or other person who is unknown or
cannot be found, shall be deposited with the treasurer
of the state, and shall be paid without interest,
except as provided in subsection 18, to the person
entitled or to the person's legal representativeée upon
proof satisfactory to the treasurer of state of the
right to the funds. Any amount on deposit not claimed
within six years from the discharge of the liguidator
is deemed to have been abandoned and shall become the
property of the state without formal escheat
proceedings and be transferred to the insurance
division regulatory fund.

b. Funds withheld under subsection 14 and not
distributed shall upon discharge of the liquidator be
deposited with the treasurer of state and paid
pursuant to subsection 18. Sums remaining whioh under
subsection 18 would revert to the undistributed assets
of the establishment shall be transferred to the
insurance division regulatory fund and become the
property of the state as provided under paraqraph "a",
unless the commissioner in the commissioner's
discretion petitions the court to reopen the
liquidation pursuant to subsection 23.

c. Notwithstanding any other provision of this
chapter, funds as identified in paragraph "a", with
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1 the approval of the court, shall be made available to
2 the commissioner for use in the detection and
3 prevention of future 1nsolvencies. The commissioner
4 shall hold these funds in the i1nsurance division
5 requlatory fund and shall pay without interest, except
6 as provided 1n subsection 18, to the person entitled
7 to the funds or to the person's legal representative
8 upon proof satisfactory to the commissioner of the
9 person's right to the funds. The funds shall be held
10 by the commissioner for a period of two years at which
11 time the rights and duties to the unclaimed funds
12 shall vest in the commissioner.
13 22. TERMINATION OF PROCEEDINGS.
14 a. When all assets justifying the expense of
15 collection and distribution have been collected and
16 distributed under this chapter, the liquidator shall
17 apply to the court for discharge. The court may grant
18 the discharage and make any other orders, including an
19 order to transfer remaining funds that are
20 uneconomical to distribute, as appropriLate.
21 b. Any other person may apply to the court at any
22 time for an order under paragraph "“a". 1f the
23 application is denied, the applicant shall pay the
24 costs and expenses of the liquidator in resisting the
25 application, including a reasonable attorney fee.
26 23. REOPENING LIQUIDATION. At any time after the
27 liquidation proceeding has been terminated and the
28 liquidator discharged, the commissioner or other
29 interested party may petition the court to reopen the
30 proceedings for good cause including the discovery of
31 additional assets. The court shall corder the
32 proceeding reopened 1f it is satisfied that there 1is
33 justification for the reopening.
34 24. DISPOSITION OF RECORDS DURING AND AFTER
35 TERMINATION OF LIQUIDATION. 1f it appears to the
36 commissioner that the records of an establishment in
37 the process of liquidation or completely liquidated
38 are no longer useful, the commissioner may recommend
35 to the court and the court shall direct what records
40 shall be retained for future reference and what
41 records shall be destroyed.
42 25. EXTERNAL AUDIT OF LIQUIDATOR'S BOOKS. The
43 court may order audits to be made of the books of the
44 commissiconer relating to a liquidation established
45 under this chapter, and a report of each audit shall
46 be filed with the commissioner and with the court.
47 The books, records, and other documents of the
48 liquidation shall be made available to the auditor at
49 any time without notice. The expense of an audit
‘0 shall be considered a cost of administration of the
S-3434 -59-
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ligquidation.

Sec. ___. Section 537A.10, subsection 1, paragraph
¢, subparagraph (3), Code 2001, is amended to read as
follows:

(3) "Franchise" also does not include any contract
under which a petroleum retailer or petroleum
distributor is authorized or permitted to occupy
leased marketing premises., which premises are t¢o be
employed in connection with the sale, consignment, or
distribution of motor fuel under a trademark which is
owned or controlled by a refiner whith is regulated by
the federal Petroleum Marketing Practices Act, 15
U.5.C. o 2801 et seq. The term "refiner" means any
person engaged in the refining of crude oil to produce
motor fuel, and includes any affiliate of such person.
"Franchise" also does not include a sontract entered
into by any person regulated under chapter 123, 322,
322A, 322B, 322C, 322D, 322F, S22 522B, or 543B, or a.
contract establishing a franchise relationship with
respect to the sale of construction pquipment, lawn or
garden equipment, or real estate.

Sec. ___. 2001 Iowa Acts, Senate File 500, section
39, is amended to read as follows:

SEC. 39. EFFECTIVE DATE. Sections 4, QL 7 through
11, 13 through 22, 34, and 38 of this Act take affect
January 1, 2002.

Sec. . Chapters 523A and 523B, Code 2001, are
repealed. "

. Title page, line 1, by inserting after. the
word "Act" the following: “concerning regulated
industries under the jurisdiction of the commissioner
of insurance relating to various issues relating to
insurance, "

3. Title page, line 7, by inserting after the
word "requirements"” the following: *, and relating to
cemetery and funeral merchandise and funeral services,
establishing permit and purchase agreement
requirements, establishing and appropriating f.es. and
providing administration, enforcement, and liquidation
procedures, and penalties”".

4. By renumbering as necessary. _

RECEIVED FROM THE HQUSE
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AN ACT

CONCERNING REGULATED INDUSTRIES UNDER TRE JURISDICTION OF THE
COMMISSIONER OF INSURANCE RELATING TO VARIOUS ISSUES RELATING
TO INSURANCE, RELATIRG TO THE REGULATION OF SECURITIES, BY
DEFINING THE TERAS “AGENT* AND “SECURITY", PROVIDING
REGISTRATION REQUIREMENTS, PROVIDING POR DISCIPLINARY ACTIONS,
INPOSING FEES AND CIVIL PEMALTIES, PROVIDING FOR TESTIMONY
AND THE PRODUCTION OF EVIDENCE, AUTHORIZING COOPERATION WITH
LAW ENPORCEMENT INTITIES, PROVIDING CRININAL PEMALTIES, AND
ELINIMATING REPORTING REQUIRENENTS, AND RELATING TO CEMETERY
AND FUNERAL MERCHANDISE AND FUNERAL SERVICES, ESTABLISHING
PERNIT AND PURCHASR AGREEMENT REQUIRENENTS, ESTABLIGHING AND
APPROPRIATING FEES, AND PROVIDING ADMINISTRATION, ENPORCEMENT,
AND LIQUIDATION PROCEDURES, AND PEMALTIES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOMA:

Section 1, Sectlon 502.102, subsectionh 1, paragraph a,
subparagraph {1), Code 2001, is amended to read as followe:

{1) Effecting transactions in a federal covered security
as described in sections 18(b)(1) and 18(b)(4)(D) of the
Securities Act of 1933 as amended in Pub. L. MNo. 104-290, if a

Senate File 473, p. 2

cCommiseion or he: remungration is not either directly ot
indirectly paid any perscn for soliciting in this state.

Sec. 2, Section 502.102, subsection 19, Code 2001, !s
amended to read as follows:

19. "Pecurity” means any note: Stock; treasury Stock;
bond: debenture: evi.dence of indebtedness; certificate of
interest or pacticipation in a prolfit sharing agreement:
collateral trust certificate;: preorQanization certificate oc
subscription; transfecable share; investment contract:
viatical settlement contract, or any fractional or pooled
interest in much contract: voting trust certificates
certificate of deposit for a securlty; fractional undivided
interest in an oil, qgas. Or other mineral lease Or in paywents
out of production unde:r such & lease, right, or royalty: an
interest in a liwited llabllity company or in a llmited
liabllity partnerghip or any class or series of such interest,
including any fractional or other interest in such intecest:
or, in general, any interest or jnstrusent commonly known as a
“secutrity®, or any certificate of interest or participation
in, temporary or interiwm certilicate for, receipt tor,
guarantee of, Oor warcrant or right to subscribe to or purchase,

any of the foreqgolng. “Security® does not include an
insurance or endowment policy or annuity contract under which
an insurance company promises Lo pay acney either in a lump
sum or periodically for life or for some other specified
period. “Securlty” aleo does not include an interest in a
llmited liabllity company or 4 limited llability pactnership
if the person claiming that such an interest is not a security
prtoves that all of the sembers of the limited liabllity
company or limited liability partnership ace actively engaged
in the managenent of the limited liability company or limited
liability partnership: provided that the evidence that members
vote or have the right to vote, or the right to information
concerning the business and affaicrs of the limited liabality
company or lim:ited llablility partnership., or the right to

S.F. 473
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parcticipate 1n managemsnt, shall fot establish, without more,
that all members are actively engaged in the management of the
limited liability company or limited liability partnership.
“Security” is any of the foregoing as provided Iln this
subsect ion whether ot not it is evidenced by a yritten
ingtrument.

Sec. 3. Section 502.203, subsection 138, Code 2001, is
amgnded to read as follows:

18, An offer or sale of securities which are exempt from

tegistration under 1% U.5.C.

or_802 promylgated by the securitiey and exchange cosmisgion

as piovided in the fecyrities Act Qf 19313,
19, Any othe:r security or transaction or offering or class
of securities or transactions or offers exempted or

requirements for exemption walved, by the adainistrator by

tule or order, from requiremants provided in sectlion 502,201
or 502.602.

Sec. 4. Section 502.207A, subsection 7, Code 2001, ls
anended to tead as follows;

7. Notwithstand:ng any other provision of this chapter,
the adainistrator shall not deny sffectiveness to or suspend
or revoke the effectivensss of a registration under this
section on the basis of sectlion 502.209, subsection 1,
patagraph "h", and the adainistzator shall not impose the
conditions speciflied in section 502.208, subsection 8,
subsection 9, paragraph "b*, or subsection 12. The
adntnistrator-Ray-1esue-a-gtop-erder-purivant-co-section
503:299-co-triero-under-this-atcrton-for-any-of-vhe-toikewing
sdditionai-reansonst

:=~Phe-tasveris-pringipai-place-of -Busrnens-is-not-in-this
State:

br--At-ieast-frfcy-percanct-of-the-tssweris-futi-cine
eapioyees-ars-not-iscated-in-this-stater

cr=~At-taaset-ctenty-pereent-sf-the-net-proceeds-of-the
offering-are-not-going-to-be-nted-tn-connpcrian-with-the
operations -of -the-tssuer-tn-thig-stater

Senate File 473, p. 4

dr--tt-the-tasuer-in-a-seed-or-venrure-captrai-tund, -at
teast-ftfry-percent-of -the-moneys-recerved-from-the-sate-of
the-securities-wrii-nor-de-osed-to-nake-ypeed-or-venvure
capreii-tnvestRents-tn-thip-stater

Sec, 5., Section 502.302, subsections 1 and 3, Code 2001,
are amended to read as follows:

l. A broker-dealer, agent, investsent adviser, or
investment adviser representative eay obtain an initial or
renewal license Dy filing with the administrator, or en
organization pergon which the adainistrator by rule designates
Assigng as a deaignew, an application together with a consent
to secvice of process pureuant to section %02,609 and the
appropriate filing fee as tequired in this section, 1f the
application le flled with a designes, the app!i:cant must also
pay any reasonable costs charged by the designee. The
applicant may transmit the fee to the administrator through

the deglignee sccocrding to rules adopited by the administcator.

The application shall conta:in {nformation the administrator
requires by rule concerning the applicant’'s torw and place of
organization, proposed method of doing business and flnancial
condition, and the qualificatlons and experience of the
applicant. In the case of a broker-dealer o1 Lavestment
adviser, the application shall Include the qualitications and
exparience of any partner, officet, director or controlling
person, any injunction or administrative order or conviction
of a nisdemeanor involving securities and any conviction of
felony, and any other matters which the administrator
determines are relevant to the application. In additfon, in
the case of an investment adviser, the appllcation shall
include any information to be furnished or dissem:nated to any
client or prospective client, and any other 1nformation which
the adminlstcator detersines ls relevant to the application.
1f no denial order is in affect and no proceeding is pending
under section 502,304, registration becomes effective at noon
ol the sixtieth day after a completed application or an
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amendment coepleting the application is tiled, unless waived
by the applicant. The administrator say by rule or order
specify an earliec sffective date,

3. Every applicant tor initial or reneval registration as
a4 Drokec-dealer or-investment-sdviser shall pay a {1ling fee

of two hundred doliacrs. Every applicant_for an initial or
renewal regigtration as an investment adviser shall pay &

tiling fee of one hyndred dollars. Every applicant for
1njtial or renewval registration as an agent or lnvestment
adviser representative shall pay a filing fee of thirty
dollars. However, an investment adviger representstive is not
tequired to pay a filing fee if the investment adviser is a
sole proprietorship or the substantial equivalent and the
investment adviser representative is the same individual as
the investment adviser. A filing fee is not refundable.
Every person acting as & federal covered adviser In this
state, except with tespect to federal coverad advisers vhose
only clients are those described in section 502.301,
subsectlion 3, paragraph "b", shall pay an initisl and reneval
notice filing fee of one hundred dollars.

Sec. 6. Section 502.304, subsectlon 1, paragraph m,
subpacagraph (1), Code 2001, is amended to read as follows:

(1) Has willfully violated the law of a toreign
juriadiction goveraing or regulating any aaspect of the
business of securities; insurance, or banking.

Sec. 7. Section 502,304, subsection 1, Code 200!, is
amgnded by adding the following new paragraph:

NEM PARAGRAPH. o©. 1Is the subject of a cease and deslist
order issued by the adainistrator under section 502.604.
another state, or the securitles and exchange commission.

Sec. 8. Section 507.1304, subsection 8, Code 1001, is
amended to read as follows:

8. A civi] penalty tevied impoged under subsection 1 shall
not exceed one five thousand dollars per violation per pecson
and shall not exceed ene five hundred thousand dollars in a

Eenate Flle 473, p. &

single proceeding against any one person, Att-adminrstrative
tines Noneys received from the imposition ot civil penalties
shall be deposited in the general fund of the state.

Sec. 9. Section 502.603, subsection 3, Cods 2001, is
anended by striking the subsection and insstting in lieu

thereof the following:

3. A person is not excused from attending or testifying in
a proceeding required by this section, or from producing any
evidence, including a document or record i1n obedience to a
subpoena of the administrator or any otlicer designated by the
administrator, on the ground that the testisony or evidence
required, vhather documentary or otherwise, may tend to
incriminate such pecson or subject suth person Lo a penalty ot
torfeiture, If a person mapkes a claim against self-
incrimination, the administrator may file a petition to compel
compliance with this section in the district coutt for Polk
county. The court may make a threshold determination on the
spplicability of the self-incrimination privilege. Any
svidance compelled under order of the district court, or any
information directly or indirectly derived froe such evidence
or other information, shall not be used against the parson in
any criminal case. The limitation on the use of evidence in a
criminal proceeding contained in this section does not apply
to any prosecution or proceeding for perjury or contempt of
court committed in the course of gqiving or producing
information, documents, testimony, or other evidence.

Sec. 10. Section 502,604, unnumbered paragraph 1. Code
2001, is amended to read as (ollows:

1f it appears to the administrator that & person has
engaged Or 18 about to engage in an act or practice
constituting a violation of this chapter or any rule or order
adopted or issued pursuant to this chapter, the adeinistrator
may do stener-or-both any of the following:

$ec. 11. Section %02.604, Code 2001, is amended by adding
the following new subsection:

S.F.473
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NEWM SURSECTION. 3. Assess & civil penalty against the
person, Jf the violation was sade knowingly Ot recklessly,

The penalty shall be assessed sa an agency actlion provided for
under chapter l7A. The amount of the civil panalty shall not
exceed five thousand dollars for esach violatlon.

Sec. 12. NEW SECTION. 502.6048 LINITED LAW ENPORC EMENT
AUTRORITY,

The administratot or designee, when carrying out the
provisions of section 502.6803, %02.40)A, or 502.604, may
develop, share, and receive information selated to any law
enforcement putpose, including any criminal investigation,

Tne adalnistrator or designes shall not have the authority to
i{gSue criminal subpoenas or make srrests. Yhe administrator
or demignes shall not be considered a peace offlcer, including
as provided iIn chapter 801.

Sec. 131. Section 502,605, subssction 1. Code 2001, 1im
anended to read a8 follows:

1. a. EZxcept as provided In paragraph "b", a person who
wilifully and-knewingdy violates any provision of this
chapter, or any rule or order under this chapter, ls guilty of
a class "D" telony.

b. A person who willfully emd-knowingly violates section
502,401, 502.402, or 502.403, or sectlon %02.408, subsection 1
ot 2, tesulting in & loss of more than ten thousand dollara i»
quilty of a class “C" felony.

Sec. l4. Sectlon %02.60%, Code 208}, is amended by adding
the {ollowing new subsection:

NEW _SUBEECTIOM., 4. In a criminal proceeding brought under
this chapter, the applicablility of any exemption, exception,
exclusion from a detinltion, or preemption shall be an
aftirmative defense. The defendant claieing such an
exemption, exception. excluslon, or preemption has the burden
of going forward with the evidence of the clais.

Sec. 15. Section 5078.4, subsection 108, unnumbered
paragraph 1, as enacted by 2001 lows Acts, Senate Plle 500,
saction 7, is amended to read &s follovs:

Senate File 473, p. B

Failute of an !nsurer O pay interest at the rate of ten
percent per annum on all health lnsurance clalms that the
insuter faile to timely accept and pay pufsuant to section
S07B.4A, subsection t 2, paragraph %e® “d”. Interest shall
accrus coamencing on the thicty-ticat day after receipt of all
ptoperly completed proof of loss forms.

Sec. 16, Gection 518.16, Code 2001, is amended to read as
follows:

510,16 OQUALIFICATION OF AGENTS.

A person shall not solicit any application for insucance
tfor an association in thls state without having ptocured from
the comsissioner of lnsurance a llicense authorizing the person

to act as an sgent insucance produce! pursuant to chapter 52
5228.

SUBCHAPTER 1
SHORT TITLE AND DEFINITIONS

Sec. 17. NEW SECTION. 523A,101 SHORT TITLE.

This chapter may be clted as the "Ilowa Cemetery and FPuneral
Merchandise and Funecal Services Act”™.

Sec. 1B, NEW SBCTIOM. 5213A.102 DEFINITIONS,

Por purposes Of this chapter, unless the context otherwise
tequires:

1. “authorized to do business within this state” seans @
person licensed, registered, or subject to requlstion Dy an
agency of the state of lowa or wno hase filed a consent to
service of process with the commissioner for purposes of this
chapter.

2, Theneficlary" means any natural person specified or
included in a purchase agreement, upon whose tuture death
cemetery merchandlse, funecral mecrchandise, funeral services,
ot 4 combination thereof are to be provided under the putchase
agreement .

3, "surial account™ means an accouht established by a
person with a finapcial institution tor the purpose of tunding
the future purchase of cemetery aerchand:se, funeral
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eerchandise, or a combination thereof without any related
trust aQresment,

4, "Purial trust fund” means an {rrevocable burial trust
fund established by & person with a4 financtal institution for
the purpose of funding the future purchase of cemetery
mnecchandise, funecal merchandise, funeral services, or a
combination thereof upon the death of the person nased jn the
burial trust fund's records or a related purchase agreement.
“gurial veust fund” does not inClude of leply the exlstence of
any oral or written purchase agresment [or cematery
serchandise, funsaral merchandise, funeral services., or a
combination therso! batween the person and & seller,

5. "Cemetery merchandise” means foundations, grave
markers, tombstones, crnamental merchandise, samorials, and
sonhumenta sold under a purchase agreement that Jdoes not
require installation within twelve months of the purchase.

¢. “Commissioner” means the commissioner of ilnsurance os
the deputy administrator authorized in section 523A.001 to the
extent the coomissloner deleqates functions to the deputy
administcator.

7. “Common business enterpri!se’ masans & group of two ot
more busineas entities that share common ownership in excess
of tifty pecrcent.

§. "Credit sale” means a sale of goods. services, or an
interest 1n land in which all of the following ate applicable:

a, Credit 1s granted either under a seller credit card or
by a4 seller who regularly engages as a seller In credit
transsctiona of the same kind,

b. The buyer 1s a person other than an organization.

c. The goods, services, or intereat In land are purchased
primacily for & personsal, tamlliy, or household purpose.

d, Either the debt 18 payable i{n installments or » finance
chatge is made.

e. Tor 9oods and services, the amount [inanced does not
exceed twenty-five thousand dollars.

9. “Delivery® occurs when:
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a. TIne cemetery merchandise, funeral werchandise, or the
title document establishing an easement for burial rights s
physically delivered to the purchaser or instslled, except
that burial of any ltem at the slte of its ultimate yse shall
not constitute delivery for purposes of this chapter,

b, If authocrized by & purchaser under a puichase
agreemgnt, cemetery merchandise has been permanently
identif:ed with the name of the purchaser or the beneticiary
and delivered to a bonded warehouse or storage facllity
approved by the coemissiones and both title to the merchandise
and a warehouse receipt have been delivered to the purchaser
or beneficiary and a copy of the warehouse receipt has been
deliveced to the establishaent for retention in its flles.

c. If authorited by a purchaser under a purchase
agresment, & polystyrene or polypropylene outer burial
container has been permanently identifled with the name of the
purchaser or the bensficiacy and delivered to a bonded
warehouse Or storage facllity approved by the commissioner and
both title to tha merchandise and a warehouse receipt have
been delivered to the purchaser or beneficlary and a copy of
the warehouse receipt has been dellvered to the establieshment
tor retention in its files.

10. “Doing business in this state” means isauing or
pertorming wholly or in part any term of a purchase agreeaent
executed within the state of Iowa.

11, “EBstablishment” aeans each business establishsent that
advertises, sells, promotes, or offers cemetery metchandise,
funeral merchandise, funecral secvices, Oor a combination
thereof prigr to the death of the petson named O iwplied in &
purchase agreesent.

12, “Pinancial institution” means a state or federally
insured bank, savings and loan association, credit union,
trust department thereof, or a trust company avthorized to do
busliness within this state and which has been granted trust
powers undetr the laws of this state or the United bGtates,
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which holds funds under a trust aqreement. “Flpancial
institution® does not include:

a. A seller,

b. Anyone employed by or directly involved with the seller
in the seller’s cemetery merchandise, funeral serchandlise. or
funeral services business,

13. *Puneral metchandise” means peacsonal property used for
the final disposition of a dead human body. including but not
limited to clothing, caskets, vaults, urns, and interment
receptacles. “Funeral merchandise® does not include sasenents
for burial rights In a cowpleted space Or cenetery
merchandise.

i4. “Puneral services™ means services provided for the
final disposttlion of a dead human body, including but not
limited to services necessarlly or customarily provided for a
funeral, or for the interment, entombsant, or cremation of a
dead human body, or any comblnation thereof. “Puneral
services® does not include perpetual care or maintenancs.

1%, “Inner burial container® means & container in which
human remains are placed for burial or entombment. Where only
ane container is used for burisl or sntombesnt, “inner burisl
container® includes a container serving as & burial vault, urn
vault, Qrave box, Qrave liner, or lawn crypt.

16, “Insolvent® weans the Llnabllity to pay debts as tney
become due in the ususl course of business.

17. “lintersst or income® mepans unrealized net appreciation
or loss in the fair value of cemetery mecchandise, funeral
asrchandise, and funrral services trust assets for which a
market value may be determined with reasonable certainty, plus
the return 10 money or property derived from the use of truat
principal ot income, net of investment losses, taxes, and
expenses incurted in the sale of trust assetrs, any cost of the
opecation of the trust, and any annual audit fee. “Intsrest
or income” incCludes but is not limited to:
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a. Rent of real or personal property, including sums
received for cancellation or renewal of a lease and any
royaltles.

b. Interest on money lent, Including sums received as
consideration for prepaysent of principal.

¢c. Cash dividends paid on corporate stock.

d. Interest pald on deposit funds or debt obvligations.

e. Galn realized from the sale of trust assets.

18, “MNext ol kin" means the surviving spouse and heirs at
law of the deceased.

19. “Ronquatantesd” means that the price of the
mecchandise and services selected has not been fixed or
guaranteed and wl!ll be determined by existing prices at the
time the merchandise and services are delivered or provided.

0. “Outer burlal container® means a container used for
the burial of human temains that is used exclusively to
surround or enclose an (nner burial container and to support
the earth above the container, commonly known as & buria)
vault, urn vault, grave box, or grave liner, but not including

& lawn crypt.

2, “Parent company® weans & corporation that has a
controlling interast in an establishment.

22. “Person™ means an {ndividual, business, corporation,
trust, firm, partnership, association, or any other legal
sntity,

13, “Personal representative” means a pecsonal
representative as deflned 1n section $33.3.

4. “Provider" maans a parson that provides funeral
services, funeral metchandise, or cemetery serchandise
purchased in a purchase sqgreement.

2%. TPurchase agreemant”™ means an agreeaent to fugsnlsh
ceastety merchandise, funeral merchandise, funeral secvices,
or a combination thersof when performance or delivecy may be
aore than one hundred twenty days following the i1nitial
payment on the account.
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6. “Purchase prics” means the negotiated price for the
1ten of merchandise or service, if itemized in the purchase
agreement, of the price of the item listed in the seller’s
gensral price list at the tiee the purchase agresment ia
signed.

27. “Purchaser” means a person who purchases cematery
retchandise, furetal merchandise, funeral services, or a
combination thereof., The purchaser need not be a beneficlary
of the agreement.

8. °“Seller™ ameans & pergon doing business within this
state, including a person doing business within this state who
sells insurance, who advertises, sells, promotes, or offets to
furnish cemetery merchandise, funeral merchandise, funeral
services, or a combination thereof when performance or
delivery may be more than one hundred (wenty days following
the initial paymrent On the account whether the transactlion is
completed or olfered in person. through the sail, over the
telephone, by tne internet, oc through any other means of
commerce. "Seller® includes any person performing any term of
a purchase agreement executed within this state, and any
person identitied under a burial account as the provider of
cometery merchandise, funeral merchandise, funeral services,
or &4 combination thereof.

29. “Total purchase prlce” means the aggregats amount the
purchaser is obligated to pay for merchandise o1 services
pursuant to the purchase agresment, excluding any taxes,
adsinistrative charges, or financing charges,

BUBCMAPTER 2
ESTABLISAMENT OF TRUSTS, DEPOSIT, INVESTMINT,
AND REPORTING REQUIREMENTS

Sec. 19. NEW SECTION. 523A.201 ESTABLISHAMENT OF TRUST
FUNDS.

Unless procesding under section S23A.401, %23A.402, or
523A.403, a seller must establish a trust fund prior o
advertising, selling, promoting, or offering cemetery

Senate File 473, p. 14

merchandise, funeral merchandise, funeral services, or a
combination thereo! 1n this state as follows:

1. The trust fund must be established at & financiasl
institut.on,

2, It a seller agrees to furnish cematery merchandise,
funeral merchandise, tuneral services, or a combination
theteof and peacrformance or delivery may be more than one
hundred twenty days following the initial paysent on the
account, a minisum of eighty percent of all payments made
under the purchase agresment shall be placed and resain in
trust until the person for whose benefit the funds were paid
dies,

3. It & purchase agreement {of cemetery meichandise,
funersl merchandige, funeral services, or s comblnation
thereof provides that payments are tc be sade in installmants,
the seller shall deposit eighty percent of each payment in the
trust tund until the full amount requited to be placed in
tiust has been deposited. if the purchase agreement 1s
flnanced with or sold to a financlal institution, the purchase
agreement shall be considered pald in fyull and the trust
requiremsents shall be setis(ied within fifteen days alter the
close of the month in which the seller receives funds from the
financial instaitution.

4. A sellec shall not invade the ttust principal for any
purpose.

S. A seller wno lacks insurance coverage which protects
against che logs of putchaser paysents not placed in trust
within the time patr10d required by this section and section
523A.202 shall not cosmingle these payments with any other
seller funde. A seller wvho lacks i1nsurafce COVEIAQE WAY use
one or more of the following methods to dispose of thess
payments;:

a. Deposit purchaser funds into an escrow account untail
the required amount has been deposited into a trust account at
s financial inetitution.
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b. Make 4 prior delivery or warehouse cemetery cor funeral
mectchandiae or a combination thereof as provided by this
chapter,

€. PMake a prior filing of & surety bond in liey of
establishing a trust fund as cequired by this section.

d. Make a simultaneous, same-day deposit of the
putchaset's payments i1nto the seller's bank account and the
required amount :nto tne seller's trust fund.

6. Payments otherwise subject to this section are not
exempt merely because they are hald in certificates ot
deposlt.

7. Cowmingling of trust funds with other funds of the
seller 19 prohibited.

8. Interest or income sarned on amcunts deposited in trust
shall remain in trust under the sase terms and conditlona as
payrents made under the purchase agreement, except that the
seller may withdrav so much of the interest or !ncome as
represents the diffesence between the amount needed to adjust
the trust funds for inflation as set by the commissioner based
on the consumer price index and the interest or income earned
during the preceding year not to exceed tifty percent of the
total interest or income on a calendar-yeat basis. The wmarly
withdrawal of lnterest or income under this provision does not
affect the purchaser's right to & credit of such lnterest or
income in the event of & nonguarantesd price agreement,
cahcellation, or nonperformance by the seller.

9. The commissioner may require amendsents to & trust
agresment not in accord with the provisions of this chapter.

10. If a seller voluntarily or involuntarily ceases doing
business and the seller's cbligation to provide merchandise or
setvices has not been assumed by another establishment holding
a curtent establishmsnt permtt, all trust fuads, lncluding
accrued interest or jncoms, shall be repaid to the purchaser
within one hundred twenty Jdays following the seller’s
cessation of business otr, in the event of circumatances where
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& payment is not possible within one hundred twenty days, as
Jocn 88 is reasonably practicable.

Sec. 20. NEW SECTION. 52IA.202 TRUST FUND DEPOSIT
REQUI REMENTE.

1. All funds held in trust pursuant to section 523A.20!
shall be deposited (n & financial institutlion, within fifteen
days after the close of the month a seiler receives the funds.
the financial anstitution shall hold the funds for the
designated benefliciary until released.

2. All tunds required to be deposited by the purchaser (or
4 purpose described in section %23A.201 shall be deposited
consistent with one of the following sethods:

4. The payeents shall be deposited directly into an
interest-bearing burial account §n the purchaser's name,

b. The purchaser shall deposit payments directily into a
separate trust &ccount la the purchaser's pawe. The account
way be made payable tc the seller upon the death of the
putchaser ot the designated beneficiacy, provided that, until
death, the purchaser retains the excluslve power to hold,
uanage, pledge, and invest the trust account (unds and may
revoke the trust and withdraw the funds, In whole or in part.
at any time during the term of the agreesent.

€. The purchase:r or the seller shall deposit payments
directly into a separate trust account in the name of the
purchaser, as trustwe, for the named beneficiary, to be held,
invested, and administared as a trust account for the benetit
and protection of the beneficlary. The depositor shall notily
the financial inmtitution of the existence and terms of the
trust, including at a minimum, the name Of each party to the
agceement, the name and address of the trustee, and the name
and address of the beneficiary. The account may be made
payable to the seller upon the bensficiary's death.

¢, The paysents shall be deposited in the name of the
trustee, As ttustee, under the termsg Of & manter trust
1greangnt and the trustes may invest, reinvest., exchange,
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retain, sell, and otherwise manage the trust fund for the
benefit and protection of the named beneficiary.

3. The commissioner may by rule authorlise other methods of
deposit upon a finding that such methods provide eguivalent
satety Ol the principal and interest or lncome and the seller
lacks access to the procesds prior to pecformance.

4, This section does not prohibit moving trust funds froo
one financial institution to another.

Sec. 21. MWEM SECTION, 9S2IA.203 TPFINANCIAL INETITUTION
TRUSTEE QUALIPICATION AND INVESTHENT REQUIRENENTS.

1. A financial Institution may serve as & trustee if
granted those powers under the lawe of this state or of the
United States. A (inancial institution acting as a trustee of
trust funds under this chapter shall invest the funds in
accordance with applicable law.

2. A tioancial institution acting as & trustee Of trust
funds under this chapter has a fiduciaty duty tO make
reasonable investment decisions and to properiy oversse and
sanage the funds entrusted to it. The trustee shall use the
judgment and care under the clrcumstances then prevailing that
persons of prudence, discretion, and intelligence exe:cles in
the sanagement Of their own affalrs, not in regard to
speculation but in regard to the peisanent disposition of
thelr funds, considering the probable incoae as well as the
probsble safety of their capital, The commissioner may take
anforcement action againet a financial institution in lts
capacity as trustes for a breach of tiduciary duty proven
under this chapter,

3. moneys deposited under a saster trust agreement may be
commingled by the financial iastitution for invesiment
purposes !f each deposit includes a detailed listing of the
amount deposited in trust for each beneficiary and maintenance
of & sepatate accounting of each purchase:'s principal.
interest, and income.
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4. Bubject tc a master trust agreesent, the seller way
appoint an independent investment adviser to advise the
tinancial institution avout investment of tne trust funds.

5. $ubject to agressent bétween the parties, the financlal
institution may teceive a reasonabls fee from the trust funds
tor services rendered as trustee, The trust shall pay the
trust operation costs and any énnual audit fees.

6. The seller or any officer, director, agent, employee,
or aftiliate of the seller shall not serve as trustes. A
tinancial institution holding trust funds snall not do any of
the following:

a. e owned. under the control of, or affiliated with a
seller.

b. Use any funds required to be held in trust under this
chapter or chapter 566A to purchase &n interest ln any
contract or agreement to which a seiler is a party.

¢, Otherwise invest, ditectly or indirectly, in a seller’s
business operations.

Sec. 22. NEW SECTION, 923A.204 ESTADLIGHMENT ANNUAL
REPORTING REQUIREMENTS.

1. An establish#ent shall file with the commissioner not
later than March 1 of each yest an annual report on a fore
ptescribed by the commlesioner containing all of the
following:

a. The seller's name and address and the name and address
of the establishment that will provide the cemsetery
arichandise, Tuneral merchandise, funeral secvices, or &
combination thereof.

b. The balance of each tiust account as of the end of the
preceding calendar yesar, identified by purchaser or
benefliciary name.

c. A report of any amounts withdrawn froe the trust
account including the reason for each withdrawal.

d. A dexailed 1isting of the insutance funding outstanding
at the end of the preceding calendar year, identified by the
name of the purchaser or the beneficlary.
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e. A complete inventory of the cemstecry msrchandiee,
funeral merchandise, ot a combination thereof delivered in
lisu of trust fund requirements under section 523A.401,
including the following:

{l1) The location of the marchandise.

i12) Merchandise serial numbers or warehouse receipt
numbers identified by the name of the purchaser o: the
beneficiary.

{3) A veritied statement of a certified public accountant
on a forw prescribed by the commissioner that all of the
following have occurred:

ta} A physical inventory of the cemetery merchandiss oc
funeral merchand:se has been conducted.

(b} Each item of that merchandise 13 in the seller’'s
possession at the specified location.

f. The purchassr and beneficiary names, the amount of each
purchase agresment made in the preceding year, and the date
the purchase sqreement was made.

9. A summary of any purchase agisesents converted froe
trust-funded benefits to insurance-funded or annuity benefllits
during the preceding year which shall include, a8 of the
conversion date., the following information, as well as
aggreqated totals tor sach of the following categories oOf
information, if appropriate:;

(1} Insured's name.

{2) Insured’'s policy number.

{1) Oriqinal prepaid purchase agreement amount.

{4) Aamount pald in,

{9) Unpaid balance of the prepaid putchase agreement.

(6) Unpald balance of the purchase agreement.

{7) Amount retained by the establishaent.

(8) Amount applied to the purchase of the insurance policy
or ananuity.

{9) 1Initial cash surtendet value and inltial death benefat
under the insurance policy.
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The sstablishment shall include a notarized statesent
attesting that the insurance policies or annuities have been
iasued and funded on behalf of the purchasers listed in the
suymmary and that all notlces required under this section have
been given,

h. A summary of any putchase agreements converted f{rom
trust-funded benefits to a surety bond duting the preceding
year which shal) include, as of the coaversion date, the
following Information, as well as agqregated totals for each
of the following categories of information, if appropriate:

(1) Name of the purchaser and beneticlary.

t2) Original prepaid purchase agresmant asmount.,

[3) Amount paid in.

{4) Unpald balance of the prepa:d puichase agreesent.

%] Unpaid balance of the purchase agfeesent.

(6) Amount tetained by the establisheent.

{7) Amount applied to the purchase of the surety bond.

tB) A deacription of the surety bond and the applicable
amount of coverage.

{. Any other informstion the commissioner deems necessary
for the administration of this chapter.

2. A person holding sultiple sstablishaent permits may
slect to file only one annual report atter noting all
sstablishments on the report.

3. An establishment shall make a qQood taith effort to
complete the annual report. The estadblishment shall note on
the annual report any information not reascnably avallable to
the establishment as an exception or variance. Account
balances within twelve months of the date of the filing of the
annual report ahall be accepted If the actual date of the
account balances is noted.

4. In lieu of the annual report form deacribed in
subsection |, the commissicner may avthorize an establishsent
to file a short torm annual report on a form prescribed by the
cosmissioner. The short form annual report may incorporate by
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reference 1nformation readily available to the establishment.
The commissioner say certify and decertify establishments
authorized to file the short form based upon:

4. The establishment's recordkesping system.

b, The number Oof purchase agreements which the
establishment has sold that are subject to requlation under
chapter 513A.

c. The availability and accessibility of information at
the establishament for purchase agteements subject to
requlation,

d. Whether the satsblishment places one hundred percent of
funds recelved pursuant to !ts purchase agreasments In truat.

e. The findings of the commissioner concerning audits and
consumer complaints.

The commissionel shall retain the authority to require
establiahments perpitted to file the short form annual report
to provide all ot the inlormation reqQuired in the annual
report form required by subsection 1 for audit purposes or
othetwliae.

$. An establishment flling an annual report shall pay a
filing fee of ten dollars per purchase agreement sold during
the year covered by the report. The fee does not apply to any
of the foliowlng:

4. A purchase agresment whare the beneliciaty dies in the
same year the agresment was sold.

b. Any modificarions or additions, such as payments, for
an existing purchase agreesent s0ld :n a previous year,

C. An additional agreessnt purchased and alteady reported
to the commlissioner by the purchaser.

d. A putchase a9reement canceled or revoked in the same
yeat 1t was sold.

All purchase agreement changes for which a filing tee is
not required must be reported to the cosmissioner on the
annyal report tor the year covered.
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6. Am part of the annual f:ling with the commissioner, an
establishment shall file an authorization for the commissioner
or a designee to Investigate, audit, and ver.fy all funds,
accounts, sale deposit boxes, and other evidence of
establishment trust funds held by or in a financial
institution,

7. Forms may be obtained at cost {tom the commissione:
upon reguéest. The commigsioner may accept annual reports
subaitted 1n an siecttonic format, including but not limited
to computer diskettes.

8. MNotwithstanding chapter 22, all records maintained by
the commissloner under this section shall be confidentjal and
shall not be made available for Inspection or copylng except
upon approval of the coamissioner or the attorney general.

Sec, 23, NEW SECTION, 523A.205 FINANCIAL INSTITUTION
ANNUAL REPORTINC REQUIREMENTE.

1. A financial institution ahall [ile with the
commissioner not later than March 1 of each year an annual
report on 4 fors prescribed by the commissioner showing all
funds deposited by an establisnment under a trust agresment
during the previous year. Fach report shall contain all
information requested,

2, Porms may be obtained from the commissioner upon
tequest, The commissioner may sccept annual reports submitted
in an electronic format, including but not limited to computer
diskettes.

). Notwlthstanding chapter 12, all records maintained by
the commissioner under this section shall be confidential and
shall not be made available for tnspection or copying except
upon approval of the commissioner ot the attorney general.

Sec. 24, NEW SECTION., S23A.206 AUDITS.

1. The commissioner may make audits of the establishment
and of the records of & seller, at the times and in the scope
the commissloner detersines. The audits may be made without
prior notice to the seller. The commlssioner may copy all

S.F. 473




Senate Pile 473, p. 23

records the comalssioner feels are necessary to conduct the
audit., The commissioner may require an audit of a selier or
other person by a certified public accountant to verify
compliance with this chapter, implementing rules, or orders.
2. A seller or other person shall pay for the audit unless
the commissioner walves thls requliresent. The cost of an
audit involving multiple sellers or other psrsons shall be
protated among them upon any reasonable basis as determined by
the commissioner. The accountant shall deliver the audit
teport to the comaissioner and to the seller or other persons.
3. The commlssioner shall not make public the intormstion
obtained in the course of an audit, exzcept when a duty under
this chapter requires the commissioner to take action against
a seller or to cooperate with another esnforCeaent or
regulatory agency., or except when the cosmissioner is called
&8 & wvitness in a civil or criainal proceeding.
SUBCHAPTER 3
DISBURSEMENT OF REMAINING BURIAL ACCOUNT FUNDE,
BURIAL TRUST PUNDS, AND INSURANCE OR ANMUITY PROCEEDS
UKDER THE REQUIREMENTS OF SECTION 249A.%
Sec. 25. NEW SECTION. 9$23A.301 DEFINITION,
As used in sections 523A.302 and 52)A.303, “director” means
the director of human services,
Sec., 26. NEM SECTION. 523A.302 IDENTIFICATION OF
KRERCHANDISE ARD SERVICE PROVIDER.
1f & burial trust fund identifies, either in the trust fund
records of in a related purchase agreement, the ssller who
will pravide the cemstery merchandise, funeral mesrchandise.
funeral services Ot a combination thecreof, the trust fund
tecords or the related purchase agreements sust contain a
statement signed by an authorised representative of the seller
sgreeing to furnish the cemetary werchandise, funeral
werchandise, fupnera) services, or a comblnation thereot upon
the death of the beneficlary. The burial trust fund shall not
identity & specific seller as payee unless the trust fund
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records or the related purchase agreements, 1! any, contain
the signature of an authorlzed representative of the seller
and, it the agreement ia for f{uneral services as defined 1n
chapter 1%, the naae of a funeral director licensed to
deliver those services. A person may encter [nto egreements
asuthorising the establistment of mocre than one burial trust
tund and agreeing to furnish the applicable merchandise and
eTvices.

Sec. 27. NEW SECTION. 5%23A.303 DISBUREEMENT OF REMAINING
FUNDS .

l, If funds remain in & nonguaranteed irrevocable burial
trust fund or from the proceeds of an insurance pelicy or

annuity made payable or assigned to the seller or a provids:
after the paysent of funeral and burial expenses in accordance
vith the conditions and terms of the purchase agreament for
cometery mecchandise, funeral merchandise, or funeral
services, the seller shall comply with all of the following:

a. The seller shall provide written notice by mail to the
director under subsectlion 2.

b. At least pixty days after malling notice to the
director, the seller shall disburse any remaining funds from
the burlal trust fund as follows:

{1} If within the sixty-day period the seller tveceives &
claim from the personal representative of the deceased, any
remaining funds shall be disbursed to the personal
tepresentative, notwithstanding any claim by the director.

{2) If within the sixty-day period the seller has not
received a clain from the personal representative of the
deceaned but receives a claim from the director, the seller
shall disburse the remaining funds up to the amount of the
¢laim to the director.

(3) Any remaining funds not disposed of pursuant to
subparagraphs (1) and {2) shall be disbursed to any person who
is identified as the next of kin of the deceased in an
affidavit submitted in accordance with subsectlion 5%,
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2. The notice mailed to the director shall meet all of the
tollowing requiremants and 18 sub)ect to all of the tollowing
conditions:

4. The notice shall be mailed with postage prepaid,

b, It the notice is sent by reqgular mall, the sixty-day
period for teceipt of a response i1s desmed to commence three
daye following the date of mailing.

c, If the notice is sent by certified mail, the sixty-day
period tor receipt of a response is desmed to commence on the
date of mailing,

d. The notice shall provide all of the following
information:

{1) Current name, address, and telephone number of the
seller.

[{2) Pull name of the deceased.

13) Date of the deceased’'s death.

(4} Asount of funds remalning in the burial trust fund,

15) Statement that any claim by the ditector must be
treceived by the seller withln sixty days after the date of
msailing of the notice.

8. A notice in substantlally the following {orm complles
with this subsection;

"TO1 THI DIRECTOR OF AUMAN SERVICES

FROM: (SEELLER'S MAME, CURRENT ADORESS, AND TELEIPROME
NUMBER )

YOU ARE REREBY NOTIPIED THAT (MAME OF DECEASID), WRO RAD AN
IRREVOCABLE BURIAL TRUST PUND, HAS DIEZD. THAT PINAL PAYMENT
FOR CEMETERY MERCHANDISE, PUNEZRAL MERCHAANDISE., AND FUNERAL
SERVICES HAS BEEN MADE, AND TMAT (REMATNING AMOUNT) REMAINS IN
THE IRREVOCABLE BURIAL TRUST PUND.

THE ABOVE-NAMED SELLER MUST RECEIVE A WRITTEN RESPONSE
REGARDING ANY CLAIM BY THE DIRECTOR WITHIN SIXTY DAYS AFTER
THE RAILING OF TH1S NOTICE TO THE DIRECTOR.

IF THE ABOVE-NAMED SELLER DOES NOT RECEIVE A WRITTEN
RESPONSE REGARDING A CLAIN BY THE CIRECTOR WITHIN SIXTY DAYS
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APTER TREZ MAILING OF THIE NOTICE, THE SELLER MAY DISPOSE OF
THE RERAINING PFUNDS IN ACCORDANCE WITW SECTION 523A.303, CODEZ
oFr TOMA.*

3. Upon receipt of the seller’'s written notice, the
director shall deterpine (f a debt is due the department of
human SETVICES pursuant to section 249A.%, I the director
determines that & debt is owing, the director shall provide a
written response to the seller within sixty days after the
sailing of the seller’s notlice, 1If the director does not
respond with a clalm within the stxty-day period. any claim
made by the dicector shall not be enfoiceable aga:nst the
seller, the trust, or & tiustee.

4. A personal representative who vishes to make a clalm
shall send written notice of the clatm to the seller. 1f the
seller does not receive any claim from a personal
representative within the sixty-day period provided for
respons® by the director reqarding a claim, the claim of the
pecsonal representative shall not be enforceable against the
aeller, the trust, or a trustes.

5. Any peteon othet than & personal representative or the
director clalming an interest in the temaining funds shall
submlt an affidavit claiming an interest which provides the
following Information:

a. Pull name. current address, and telephone number of the
clalmant.

b. Claimant's relationship to the deceased.

¢. Name of any surviving next of %xin of tne deceased, &nd
the relationship of any named surviving next of kin,

d. That the claimant has no knowledge of the existence of
a personal representative for the deceased’s esatate.

6. The seller may retain not more than fitty dollars of
the remaining funds in the buriasl truat [und for the
adainistrative sxpenses assoclated with the requirements of
thle section.
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7. If the funds remaining in a burial trust fund ate
disbursed under the requirements of this section, the seller,
the provider, the burial trust fund, and any trustes shall not
be liable to the director, the estate of tha deceased, any
personal representative, or any other interested peraon for
the temaining funds and any lien imposed by the director shall
be unenforceable against the seller, the burlal trust fund, ot
any trustee.

SUBLCHAFTER 4
TRUSTING ALTERRATIVES

Sec. 28. NEW SECTION. 523A.401 PURCHASE ACREEMENTS
FUNDED 8Y INSURANCE PROCREDS.

1. A purchase agresment may be funded by insurance
proceeds derived from a new or existing lnsurance policy
1ssued Dy an insutance company authorized to do business and
doing business within this state.

2. SBuch funding may be in llev of the trusting
requirements of this chapter when the putrchaser assigns the
proceeds of an existing insurance policy.

3. Such funding may be in lieu of the trusting
requirements of this chapter wvhen a new insurance policy is
purchased to fund the purchase agreemsent, wlth & face asount
squal to oOr greater than the curcent retall price of the
cametery merchandiae, funeral merchandise, and funeral
secvices to be delivered under the purchase agreement or, It
leas, a face amount equal to the total of all paymesnts to be
submitted by the purchaser putsuvant to the purchase agresment.

4. The prealums of any new insurance policy shall be fully
paid within thirty days after execution of the purchase
agresment Or, with respect to a purchase agreemsnt that
ptovides for parlodic payments, the preaiuss shsll be pald
directly by the purchaser to the insutance company issuing the
policy.

%. Any new lnsurance policy shall satiafy the tollowing
conditione:
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a. Except as necessary and appropriate to satlisty the
requirements reqgarding burial trust funds under Title X1X of
the federal 3ocCial Security Act, the policy shall not be owned
by the establishment, the policy shall not be JrrevocCably
asslgned to the establishaent, and the assignment of proceeds
from the insurance policy to the establishaent shall be
limited to the establishment's i1nterests as they appear In the
purchase agreeasnt, and conditioned on the establishment’s
delivery of cemetery merchandise, funeral merchandise, and
tuneral services pursuant to a purchase agreement.

b, The policy shall provids that any assignment of
bensfits is contingent upon the establishment'’'s delivery of
cemetery merchandise, funeral mecrchandise, and (uneral
SRIVICES Pursuant to a purchase agreesent.

c. Tha policy shall have an increasing death benefit or
similar feature that provides sose means for Increasing the
funding aa the cost of luneral and cemstery QoOds and services
IncCreases.

., With the written consent of the purchaser, an existing
prepaid purchase agresment with trust-funded benefite may be
converted to & prepatd purchase aqreement with lnsurance-
tunded benefits provided the establishaent and the insutance
benefite comply with the following provisions:

&. The transfer of the truast funds to the lnsurance
company must be at least vqual to the full sum required to be
daposited as trust principsl under the trust-funded prepaid
purchase agreement plus all net eacaings accumulated with
teapect thereto, as of the transfer date. Cowmmissions,
allowances., surrender charges or other (oras of Coapensation
or expanse loads, premium expense, adsinistrative charges ors
expanses, of policy fees shail not bes deducted from the trust
funds transferred pureuant tc the conversion.

b, The face amount of any lnaurance policy issued on an
indlvidual must be no less than the amount of principal and
interest transferred for that individval to the insurance
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coapany, and any supplemental insurance policy issued to cover
the unfunded portion of the purchase agreement Wust hsve a
face amount that is at least as great as the unfunded
principsl balance. The face amount of the insurance purchased
shall not, under any circumstances, be less than the total of
all payments made by the purchaser pursuant to the agreesment
plus all net earnings accumylated with respect thereto, as of
the transfer date.

€. The insurance policy shall not allow for contesting
coverage., limit death benefits in tha case of suicide, refer
to physical examlnation, or othervise operate as an exclusion,
limitation, or condition other than requiring submission of
proof of death gr sucsander of policy at the time the prepald
purchase agreemant 18 funded, matutes, ot is canceled, as the
case may be.

d. The setablishment shall maintain a copy of any prepaid
trust-funded purchase agreement that was converted to a
prepatd insurance-funded purchase agreement and retaln the
payment history records for seach converted purghase agreeaent
pricr to conversion until the cemetery mecchandise, funeral
merchandise, and funeral services have besen delivered,

7. The seller of 4 purchase agresment subject to this
chapter which is to be funded by insurance proceeds ahall
obtain all permits required to be obtained and coaply with all
reporting requirements under this chapter.

$. An inaurance company issuing policies funding purchase
agreenents subject to this chapter shall file an annual repott
with the commissioner on a form prescribed by the
commissiones. The report shall liat the applicable insurance
policies outatanding for esach establishmaent, Computer
printouts may be submitted so lonq as sach leglbly provides
the same information requicred in the prescribed form.

Sec. 29. NEW SECTION., 52JA.402 PURCHASE AGREEMENTS
FUNDED BY ANNUITY PROCEEDS.
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1. A purchase agreement may be {unded by proceeds derived
{rom a new or existing annuity i1esued by 4n 1nsurance company
authorized to do business and doing busminess within this
state.

2. Buch tunding may be in lieu of the trust requitements
of this chapter when the purchaser assigns the proceeds of an
existing annuity.

3, Buch funding may be in lieu of the trust requirements
of thie chapter vhen a new annuity is purchased to {und the
purchase agreement, with a face amount equal to of qgreater
than the current retall price of the cemetery merchandise,
funeral merchandise, and funeral secvices to be delivered
under the purchase agreement or, !f less, a face amount equal
to the total of all payments to be submirted by the purchaser
pursuant to the purchase agreement.

4, The ptemiums of any new annuity snall be tully paid
within thirty days after execution of the purchase agreemght
or, with respect t0O a purchase agreement that praovides fog
periodic payments, the premiums shall be paid directly by the
purchaser to the insurance compeny issuing the annuity.

5. The annuity shall satisfy the following conditions:

a. Except as necassary and approptiate to satisfy the
requirements regarding burial trust funds under Title XIX of
the feoderal 3ocial Security Act, the annuity shall not be
owned by the establisheent or i1rrevocably assigned and any
designation of the estsblishment as & beneficiary shall not be
sade irrevocable.

b. The annuity shall provide that any assignment of
benefits is cont ingent upon the establisheent's delivery of
ceegtery merchandise, funeral merchandise. and funeral
services pursuant to & purchase agreement.

€. The annuity shall have an increasing death benelfit or
similar feature that provides sowe means for 1nCteasming the
funding as the cost of cematery merchandtise, funeral
merchandise, and funeral services 1ncreases.
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6. With the written consent of the purchaser. #n existing
prepa:1d purchase agreesment with trust-funded beneflts may be
converted to a prepaid purchase sgresaent with annuity-funded
benefits provided the establishment and the annuity benefits
comply waith the following provisions:

a. The tcansfer of the trust funds to the insyrance
company must be at least aqual to the full sum regquired to be
depoaited «a trust principal under the trust-funded prepaid
purchase agresment plus all net esarnings accumulated with
respect thereto, as of the transfer date. Commimsions,
allowvances, surrender charges or other forms of compensation
or expense loads, premium expense, administrvative charges or
expenses, or fees shall not be deducted from the trust funds
transfecrred pursuant to the conversion,

b, The face amount of any annuity issusd on an individual
sust be no less than the amount of principal and interest
transferred for that individual to the inpurance compeny, and
any supplemental annuity issued to cover the unfunpded pottion
of the purchase agresment msust have a face amount that ia at
least as qreat as the unfunded principal balance. The face
amount of the annulty purchased shall not, undsr any
clrcumstances, be less than the total of all payments made LY
the purchaser pursuant to the agresment plup &ll net earnings
accumulated with respect thereto, as of the tranafer date.

c. Thne annuity shall not allow for contesting coverage,
lamit death benefits in the case of suicide, refer to physical
examination, or otherwise operats as an exclusion, limitation,
or condition other than requiring submission of proof of death
or surrender of the annuity at the time the prepeid purchase
agreament is funded, matures, or is canceled, st the case Asy
be.

d, The establishwment shall ma.ntain & copy of any prepaid
trust-tunded purchase agreesent that was converted to a
prepald annuity-funded purchase agreement and retain the
paysent hilstory records for sach converted purchase agreement
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prior to conversion until the cewetery merchandise, funeral
merchandise, and funersl services have been delivered.

7. The seller of & putchase agreement subject to this
chapter which is to be funded by annuity proceeds shall obtain
all peraits required to be obtained and comply with all
reporting requirements under thia chapter.

8. An insurance company 18suing annulties funding purchase
Agresments subject to thls chapter shall file an annual report
with the commissioner on a fore prescribed by the
commissionet. The ceport ashall list the applicable annuities
cutstanding for e«ach establishment. Computer printouts may be
aubmitted 8¢ long as each legibly provides the sare
information required in the prescribed form,

Sec. 30. HWEW SECTION. 523A.401 PURCHASE ACREEMENTS
PFONRDED BY CERTIFICATER OF DEPOSIT.

1. A purchase aqresment may be funded by proceeds derived
from a certificate of deposit in the name of the purchaser
made payable to the seller upon tha purchaser's death,

1. The seller of 4 purchase agreemsnt subject to thils
chapter whlch l8 to be funded by a certificate of deposit
shall obtain all peraits required to be obtained and comply
with all reporting requirements under this chapter,

implementing rules. and orders.

Sec. 31, NEW SECTION. S23A.404 NWERCHANDISE DELIVERED TO
THE PURCHASER DR WAREBOUSED.

l. Trust requirements do not apply to payments for outer
burial containers made of ei1ther polystycene or polypropylene
o1 cemetery marchandise delivered to the purchaser ot stored
in an independent third-party storege facility not owned or
conttolled by the seller when spproved by the cosaissioner.
The ssllar or the storage facility must demonstrats that they
will do all of the following:

a. lssue a receipt of ownership in the name of the
purchaser and deliver 1t to the purchaser.

b. Iasure the merchandise against loss,
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c. Protect the mecrchandise against dasage.

d. Transfer title to the purchaser,

e. Approprlately identify and describe the merchandiae in
a manner that 1t can be distinguished from other similar
itens.

{. Use a method of stoOrage that allowa for visual audite
of the merchandise.

9. PRave adeQuate, computerized, recordreeplng systems in
place to identify, describe, and count each item in atoraqge,
including the ovwnership of each ltem, and provide an aggregate
listing with numserical totals.

h, File & consent to be audited and inspected by the
conmiesioner.

1. Provide reports to the commiasioner, annually, by an
independent cectified public accountant, which shall Iaclude a
physical count of merchandise held in storage and a review of
information, including the seller’'s revenus and sales records,
a8 necessaty to verify the adeguacy of the number cf items
held at the storage facility,

j. Satisfy the annual reporting requirements of section
S23A.204,

2. Lawn crypts may be dellvered in lleu of trusting. Por
this purpose, delivery means installation in a grave owned by
the purchaser, The seller shall do all of the following:

a. Notify the admintetrator before the lawn Crypts are
installed,

b. 1Ildentify the intended location of the lawn crypts
within the Ceasteéry.

¢. Provide documentation adequately demonstrating delivery
has occurred. Adequate documentation includes but 1is not
limited to photographs and third-party certifications.

3. Cemetery marchandise and funeral merchandise shall not
be deemed delivered to the purchaser or warehoused lf the
merchandiss ls subject to a lien or security interest by any
party other than the seller.
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4. An establishment 18 prohibited from requiring dellvery
48 a condition of the sale.

5. A seller shall provide services necessary for the
installation or burial of cuter burilal containers sold by the
seller. This aubeectlon shall not reguire the seller to
provide for the opening or closing of the interment or
entombment space. unless the putchase agreement provides
othervise,

Gec. 32. NEW SECTION., 9523A.40% BOND IN LIZU OF TRUST
PUND,

1. In lieu of trust requirements., & seller may file witn
the commisaicner a sursty bond lssued by a surety cospany
authorized to do business and doing business within this
state. The bond must be conditioned upon the seller’'s
taithful performsance of purchase agreements gubject to this
chapter. The surety's liability extenda tc each such
agreemsent executed while the bond s in force and until
peiformance or recision of the purchase agreement. To the
extent expressly agreed to ip writing by the surety, the
surety's liabllity extends to each such 4gresnent subject to
this chapter executed prior to the time the bond was 1n force
and until perforaance oct recision of the agreerment. A
purchaser aggrieved by a bteach of a condition of the bond
covering the purchaser's agreement may maintain an action
against the bond, TIf, at the timse of the breach. the
purchaser !s avare of the purchaser’'s rights under the bond
and how to file a claim against the bond, the surety shall not
ve liable for any breach of condition unless the surety
recelves notice of a ¢claim within sixty days following
discovery of the acts, omiseions, or conditions constituting
the breach of conditlon, except as othervise provided in this
section. A surety bond shall not be canceled by a surety
except upon a written notice of cancellatlion given by the
sutety to the commissioner by restricted cectified ma1l, and
not prior to the expitation of sixty days after receipt of the

S.F. 473




Senate File 473, p, 3%

notice by the commissioner. The sucety's liabllity shall
extend to each purchase aqreement subject to this chspter
executed prior to cancellation of the surety bond until the
seller has complied with section 3.

1. If a seller becomes insolvent or otherwise cesases to
engage in business prior to or within sixty days after
cancellation of a bond, the seller shall be deemed to have
breached the bond conditions for outstanding agreements under
this chapter as of the day prior to cancellation of the bond.
The commissioner shall mail written notice by restricted
cectified mail to the purchaser under each outstanding
putchase agceement of the seller that a claia against the bond
rust be filed with the surety Company within sixty days after
the mailing date of tne notice. The surety shall cease to ba
liable for all purchase agreements except those for which
claime are f{led with the surety company within sixty days
after the date the commissionsr malls the notices.

3. If a surety bond 1s canceled by a surety under any
conditions other than those specified in subsection 2, the
seller shall comply with all of the following:

4. The selle: shall comply with the trust reQuicesents of
section $23A.201 for all purchase agreements subject to this
chapter executed on or after the effective date of
cancellatlon of the surety bond. 1In the alternative, the
seller may submit 8 substitute surety bond mseting the
raQquirements of subsection 1, but ths aeller must comply with
section S23A.201 for any purchase agresments axecuted on or
after the effective cancellation date of the sarlier surety
bond and prior to the effective date of the later surety bond,

b. Within sixty days after the effective canceilatlon date
of tha surety bond, the seller shall submit to the
commissioner an undertaking by ancther surety company that a
substitute surety bond meeting the cequitements of subsectlon
1 is in effect and that the liability of thes substitute surety
bond extends to all outstanding purchase agreements of the
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seller that were executed but not performed or extinquished
prior to the effective date of the substitute surety bond, or
the seller shall sybmit to the commiseioner a financial
statement accompanled by an unqualified opinion based upon an
audit performed by a certified public accountant licensed an
this atate certifying the total amount of outstanding
1iabilities of the seller On purchase agreements subject to
this chapter and proof of deposit by the seller !a trust under
section $2JA.201 of either the amcunt specified in section
$23A,201, including interest as set by the commissioner based
on the interest which would have been earned had the funds
been maintained in trust, with respect to all of those
outstanding purchase agreements or, where &pplicable, that
delivery of merchandise has been made In compliance with
ssction 52)A.404. The surety may require such SeCurity as is
necessary to comply with this sectlon. Upon compllance by the
seller with this paragtaph, the surety coapany canceling the
suraty bond shall cease to be llable with respect to any
outstanding purchase agresments of the seller except those
purchase agresments with respect to which a breach of
conditlon cccurred prior to cancellation and (ot which timely
claimg were filed.

4. Bection %323A.202, and, to the extent jt ls applicable,
section 523A.206, apply tO sellers whose purchase agresments
are covered by a surety bond maintained under this section,
and section 523A.202 continues to apply to any purchase
agresmgnts Of those sellers that are not covered by a surety
bond maintalned under this section.

5. Upon receiving a notice of cancellation of & surety
bond, the commissioner shall notify the selier of the
requirements of this cnaptetr resulting from cancellation of
the bond. The notice may be in the fors of a copy of this
sectlon and sections 523A.201 and 523A.202.

6. Upon receiving a notice of cancellation, unlass the
seller has complied with the tequirements of this section, the




Senste File 473, p. 137

attorney general shall seekt an injunction to prohibit the
seller from maning further purchase agreements subject to thia
chapter. The attorney general shall cowmence an action to
attach and levy execution upon property of the seller when the
seller tails to perfors & purchase agresment subject to this
chapter, to the sxtent necessary to securs compliance with
this chapter. The county attorney may bring criminal charges
under subchapter 7.

7. The surety under this section shall not be owned, under
the control of, or affijiated with the sellar.

§. The amount of the sutsty bond shall equal eighty
percent of the payments received pursuant to purchaase
agreements, Or the applicable portion therecf, for cemstery
wecchandise, funeral merchandise, funecal mecvices, or a
combination theceo! and the amount needed to adjust the amount
of the surety bond for inflation as set by the commissioner
pased on the consumer price index. 7The seller shall review
the amount of the gurety bond nc less than annually and shall
increase the bond as necessary to reflect additional payments.
The amount needed to adjust tor inflation shall be added
annually to the surety bond during the first Quarter of the
establisnmaent ‘s liscal year,

9. With the consent Of the purchaser, an exlsting prepaid
purchase agreement with trust-funded benefits may be converted
to a prepaid purchase agreesent funded Dy a surety bond
provided the establishment and the surety bond comply with the
following provisions:

a. The amount of the trust funds transferred to the surety
company must be at least equal to the full sus required to be
deposited as trust principal under the trust-funded prepaid
purchane agreement plus all net sarnings accumulated with
respect thereto, as of the transfer date. Commimsions,
allowances. surrender charges or other forms of compensation
or expense loads, premium expense, administrative charges or
expenses, of fees shall not be deducted from the trust funds
tranefercred pursuant to the conversion.

Senate File 47), p. 38

b. The face asocunt of the surety bond isaued on an
individual mwust be no less than the amount of principal and
interest transferred for that individual to the sucety
company, and any supplesental surety bond issued to cover the
unfunded portion of the purchase agreement must have a lface
amount that is at least as great as the unfunded principal
balance. The face amount of the surety bond purchased shall
not, under the circumstances., be less than the total of all
payments made by thae purchaser pursvant to the agreament plus
all net earnings accumulated with respect thereto, as of the
transfer date,

¢. The establisnzent shall maintain & copy of any preps:d
trust-funded agreement that was converted to a prepald
purchase agresment funded by a surety bond and retain the
payment history records for each converted purchase agreement
prior to conversion until the cemetery merchandise, tuneral
sezchandise. and funeral services have been delivered.

SUBCRAPTER $
PERMIT REQUIREMENTS FOR SELLERS OF CEMETERY
REACUANDISE, PUNERAL MERCHANDISE, FUNERAL SERVICES,
OR A COMBINATION THEREOP

Gec. 33, NEW SECTION. 523A.501 ESTABLIEHMENT PERNITS.

1. A person shall not advertise, sell, promote, or offwer
to furnish cemetecy ®Serchandise, funeral merchandise, funeral
services, Or a combination thereof when performance ot
delivery may be more than one hundred twenty days f{ollowing
the initial payment on the account without an establ:sheent
perait. Each sstablishment must have an establishment peralt.

2. An application for an establishment pecrmit shall be
tlled on a torm prescribed by the commissioner, be &ccompanied
by a Lifty dollar filing fee, and include a copy of each
purchase aqreement the person will use for sales of cemetecry
merchandise, funecal merchandise, funeral services, or a
combination thereot.

3. The application shall contain:

S.F. 473




Senate File 473, D, 39

a. The name and address of thd establishment,

b. The name and address of any additionsl provider of
cemetery merchandise, funeral merchandise, funeral ssrvices,
or a combinatjon thereof.

¢. The name and address of esach ownar, officer, or other
official of the establishment, including when relevant the
chief executive officer and the sembers of the board of
directors.

d. A deacription of any common business enterprise or
parent company.

¢. The types of cemetery aerchandise, funeral serchandise,
tuneral servicea, o a combination thereof to be sold.

f. The types of trust or trust slternatlves utilized by
the establishment and a list of the (inancial lnstitutions,
storage facllities. surety companies, and insurance cospanies
ytilized by the establishaent on & reqular basls.

4. A perpit hoider snall inform tha commissioner of
changes in the information required to be provided by
subsection 3 within thirty days of the changs.

5. An establlahment perajt is not assignable or
transterable. A permit holder selling all or part of an
establishment shall cancel the permit and the purchassr shall
apply for a nev permit in the purchasec's name within thisty
days of the sale.

4. The commissioner shall Qrant or deny a permit
application within thirty days after receipt. but the
commissioner’'s fallure to act within that time period shall
not be deemed approval of the application. [f the
comslssionsr does not grant the perwit, the comsissionet shall
not:fy the person in writing of the reasons for the denmal.
The perait shall disclose on its face the permit holder's
epployer ot the establishment on whose behalf the applicant
vill be making or attempting to make sales, the permit number,
and the expiration date.
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7. An 1nitial permit is valid for two years {tom the date
the application s filed, A permit may be renewed for two
yeats by tiling the form prescribed by the commissioner undet
subsection 2, accompanied by a ten dollar tenaval fee.
Bubmtgsion of purchase agreesents is not required for renewals
unless the purchase agresmants have been modified since the
last filing.

3. The commipsioner may by rule ccreate or accept a
multijurisdiction establishment permit. 1If the establishment
perait is issued by another jurisdiction, the rules shall
requizre the filing of an application or notice form and
payment of the appllcable tiling fee of [ifty dollars for an
initial application and ten dollars for a renewal application,
The application or notice form utilized and the effective
dates and terms of the permit may vary from the provisions set
forth {n subsections 2, 3, and 7,

Bec. 34. NEW SECTION. S$23A.5%02 SALES PERMITS,

1. A parson shall not advartise, sell, promote, or offer
to furnish cemetery mecchandise, funecal mecrchandiae, funeral
services, or a combination thersof when performance ot
delivery may be more than one hundred twenty days following
initial payment on the account without a sales permit. A
permait holder must be an employee or agent of a perscn holding
an sstablishment petmit who can deliver the cemetery
mecchandise, funeral merchandise, funeral services, or a
combination thereof being sold. A person must have a sales
peralt for each establishmsent at which the person works,
However, & person may apply for a sales permit covering
multiple establishments, it the establishmsents have common
ownership. The establiahment permit holder 1s liable for the
acte of lta employres and agents performed ln advertising,
selling, promoting, or offering to furnish, upon the future
death of a person named or implied in a purchase Agreemant,

cesetery merchandise, funeral merchandise, funeral services,
or & combination thereof,
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2, This chapter does not permit & person to practice
mortuary sclence without a license. A person holding a
current sales permit may advertise, sell, promote, or offer to
turnigh a funeral director’'s setvices as an employee or agent
of a ftuneral establishnment furnishing the funeral services
under chapter 156.

3. An application for a sales permit shall be filed on a
Lorm prescribed by the commissioner and be accompanied by a
tive dollar filing fee.

4. The epplication shall contain:

a. The name and address of the person.

b. The name and address of the person’s employer and sach
eatablishment on whose behalf the person will be advertising,
selling, promoting, or offering to furnish cemetery
merchandise, funeral eserchandlse, funeral services., or a
combination thereof.

¢, The name and address of the provider who will provide
the cemetery asrchandise, funeral merchandise, funeral
secvices, or a combination thereof if different from the
person’'s employer.

5. An initial permit explres one year from the date the
application is filed, The permit may be renewed for four
years by f1ling the form prescribed by the commissioner under
subsection ), accospanied by a twenty dollar filing fee.

6. A permit holder shall infora the commissioner of
changes in the information required to be provided by
subgsection 4 within thirty days of the change.

7. A males parmit i3 not assignable or transferable. A
petmit holder selling all or part of a business shall cancel
the permit and the purchaser shall apply for a new permit in
the purchaser's nare within thirty days of the sale.

8., The commissioner shall grant or dehy a permit
application within thirty days after receipt, but the
comnisnioner’s failure to act withan that time period shall
not be desmed approval of the application., If the
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commissioner does NOt grant the permit, the commissioner shall
notify the applicant in writing of the reasons for the demal.

9. The commiasioner Ray by rule Create or accept &
multijurisdiction sales permit. If the sales permit s issued
by another jurisdiction., the rules shall tequite the flling of
an application or notice form and paysent of the applicable
f1ling fee of five dollars for each year. The application or
notice form utilizxed and the effective dates and terms of the
permit may vary from the provisions set forth 1n subsections 3
and 5,

Sec. 35. NDM FECTION. 523A.503 DENIAL, SUSPENSION,
REVOCATIOM, AND SURRENDER OF FPERMITS.

1. The commissioner may, pursuant to chapter l7A, deny any
permit application or immediately suspend or revoke any peralt
issued under this chapter for severdal reasons, i1ncluding but
not limited tor

a. Committing & fraudulent act, engaging in a fraudulent
practice, or violatlng any provision of this chapter or, any
implesenting rule or order lssued under this chapter.

b. Violating any other state or federal law applicable to
the conduct of the applicant's or permit holder's business.

c. Insolvency or financial conditlon.

d. The petmit holder, fot the purpose of avoiding the
trust cequirement for funeral services, attributes amounts
paid under the purchase agreesent to cemetery merchandise or
tuneral merchandise that is delivered under sectlon 32JA, 404
rather then to funeral services scld to the purchaser. The
sale of funeral services At & lower price vhen the sale 1is
made in conjunction with the sale of cemetery merchandise oOf
tuneral merchandise to be delivered under section 523A.404
than the services are regularly and custosarily sold [or when
not sold In conjunction with cemetery merchandise or funeral
serchandise i{s evidence that the permit nholder is acting witn
the purpose of avoiding the trust requirement for funeral
services under section 523A.201.
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¢. Engaging in a deceptive act or practice or deliberately
aisrepresenting or ositting & material fact regarding the sale
of cemetary merchandise, funeczal serchandige, funeral
services, ©r a combination thereof under this chapter,

t. Conviction of & criminal offense involving dishoneaty
or a false statesent.

9. Inability to provide the cemetery merchandise, funeral
werchandise, funeral services, or a combination thereof which
the applicant or permit holder purports to sell.

h. The applicant or permit holder sells the business
vithout filing a prior notice of salwe with the commissioner.
The pearmit shall be ravoked thicty days following such sale.

i. Selling by a person who is not an employse or agent of
the applicant or permit holder.

1. The commissioner may, {01 goOod cause shown, suspend any
pecmit for a period not exceeding thirty days, pending
investiqgation,

3. Except aa provided in subsection 2, a permit shall not
be revoked or suspended except after notice and hearing under
chapter 17A.

4. Any permit holder may surrender a permit by delivering
to the commissioner written notice that the permit holder
surcenders the permit, but the surrender ashall not affect the
permit holder's civil or criminal liability for acts committed
before the surrender.

$. Denial, revocation, suspension, ©or surrender of a
peruit does not impair or affect the obligatlion of any
preexisting lawful agrecment between the permit holder and any
peracn.

SUBCRAPTER 6
PURCRASE ACREEMENT REQUIREMENTE

sec. 36, NEM SECTION. 523A.601 DISCLOSURES.

1. A purchase agresment for cemetery merchandise, funeral
meschandise, funeral services. of a combilnation thereof shall
be written in clear, understandable language, and shall be
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printed ot typed in an sasy-to-read font, size, and style, and
shall:

a. 1Identify the seller, the salesperson’s permit and
establishment name and permit number, the expiration date of
the salesperson’s pereit. the purchaser., and the person for
vhom the cesetery merchandiae, funeral merchandise, funeral
services, or a combination theteof 18 pucchased, 1f other than
the purchaser.

b. Specify the cemetery merchandise, funeral merchandise.
funeral secvices, Oof &4 combination thereof, to be provided,
and the cost of each merchandise item or service.

c. State clearly the conditions upon which substitution
will be allowed.

d. State the total purchase price and the termsa under
which it is to be paid.

e, GState Clearly whether the purchase agreessent 18 a
quaranteed price agreement or a nonguaranteed price agreement,
A nonqguacranteed price agresment shall contain In twelve point
bold-faced type an explanation of the consequences of such
agresment in substantially the following language:

THE PRICES OF MIRCHANDISEZ AND SERVICES UNDER TR1S AGREEMENT
ARE SUBJECT TO CHANGE IN THE PUTURE. ANMY PUNDS PAID URDER
THIS AGREZMENT ARE ONLY A DBPOSIT TO BE APPLIED, TOGETRER WITR
ACCRUED THCOME, TOWARD THE FINAL COSTS OP THE MERCHANDISE OR
SERVICES ACREED UPON. ADDITIONAL CHARGCES MAY BE [NCURRED WHEN
ADOITIONAL MERCHANDISE OR SERVICES OR BOTH ARE PROVIDED OR
WHEN PRICES MAVE INCREASED MORE THAN ACCRUED [NCOKE.

f. State that the purchase of the cemetety merchandise,
funeral merchandise, and funecal services i1s revocable and
specily the damages for cancellation, 1f any.

¢. State clearly who has the authority to cancel, amend,
Ot revoke the purchase agresmént to purchase ceaetery
mecchandise, funeral merchandise, and funeral setrvices.

h. State Clearly that the purchaser is entitled to rescind
the purchase agreesent undet terms and conditions apecified by
section 52)A.802.
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{. Include an explanation of requlatory oversight by the
insurance division in twelve point bold-faced type, in
substantially the following language:

THIE ACREEXINT 1§ SUBJECT TO RULLS ADMINIGTERED BY TRE [OMA
INSURANCE DIVISION, YOU MAY CALL TRE INSURANCE DIVISION AT
(__} . WRITTEN INQUIRIES OR COMPLAINTS SHOULD BE
MAILED TO THE IOWA SECURITIES BUREAU, (STREET ADDRESS),
(CITY), IOWA (ZIP COOE).

2, A purchass agreement that is funded by & trust shall
also:

4. State the percentage of money to be placed in trust.

b. Explain the digsposition of the income generated from
investments and include & statement of the purchaser's
reesponsibility for income taxes owed on the incoms if
applicable.

c. State that if, after all payments ares made under the
conditions and terms of the purchase agreement for cemetery
aerchandise, funeral serchandise, funeral services, or a
combination thereof, any funds remain in the nonguatantesd
irrevocable burial trust fund, the seller shall disburse the
remaining tunds according to law.

d. State clearly the terms of the funeral and burial trust
agreement and whether it i8 revocable or jrrevocable.

e. State clearly that the purchaser ig entitled to
tranafer the trust funding, insurance funding, or other trust
assets or select another establishment to receive the trust
funding, 1nsucance funding, or any other truast assets.

f. State Clearly who has the authority to amend Qr revoke
the trust agreement, if revocable, and who has the authority
to appoint successot trusatees if the purchase agreement is
canceled,

3. The comrmissioner may adopt rules establishing
disclosure and format requirements to promote Consumer
understanding of the merchandise and services purchased and
the available funding mechanisns for a purchase agreewent
under this chapter.
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4. A purchase aqreement shall be signed by the purchaser,
the seller, and if the agreement is for funeral services as
defined in chapter 156, a person licensed to deliver funeral
secvices.

5. The seller shall disclose the following information
prior to accepting the initial payment under a purchase
agresment:

a. The specitic method or methods [trust deposits,
certificates of deposit, life insurance or an annuity, a
surety bond, or warencusing) that will be used to fund the
purchase agreement.

b. The relationship between the soliciting agent or
agents, the provider of the cemetery merchandiase, funeral
serchandiae, or funeral services, or coabination thereof, the
commlesioner, and any othet person.

¢. The relationphip of the life insurance policy or other
trust assets to the funding of the purchase agreement and the
nature and existence of any Quacantees reqgarding the pucchase
agreement .

d. The impact on the putchase agresment of the fellowing:

{1] Changes 1n the tunding, including but not limited to
changes in the assignment, beneliciary dem:gnation, trustes,
or use of proceeds.

[{2) Any penalties to be incurced by the purchaser as a
result of the fallure to make any additlonal payments
required.

[3) Penalties to be incurred upon cancellation.

e. A list of cemetety merchandise, funeral merchandise,
and tuneral services which are agreed upon under the purchase
agresment and all relevant information concerning the price ot
the cemstery merchandise, funeral merchandise, funeral
services, or a combination thereol, Including a statenment that
the purchase price is either guaranteed at the time of
purchase or tc be determined at the time of need.
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t. All relevant information concerning what occurs and
vhether any entitlements or obligations arise if there is a
difference between the funding and the amount actually needed
Lo fund the purchase agresment.

§- Any penalties or restrictions including but not limited
to geographic restrictions or the inability of the provider to
perform, upon delivery ol cesetery merchandise, funeral
serchandise, of funeral services, or the purchase agreesent
quarantes.

h. If the tunding is being transferred from another
establishment. any material facts related to the revocation of
the prior putchase agreement and the tcanafer of the existing
trust funds.

Sec. 37, NEW SECTION, S23A,.602 CONSOMER RECISION,
CANCELLATION, AND REFUND RICATS. AND PURCHASE AGREEMENT
COMPLIANCE WITH OTHER LAWS,

1. A seller shall turnish the purchaser with a coapleted
copy of & purchase agresment partaining to the sale at the
time the purchase agreement !a signed, The seller shall
comply with the following terms:

4., The same language shall be used in both the oral sales
repressntation and the written purchase agresment.

b. The seller shall give notice in the purchass agrespent
of the purchaser's rlght to rescind after signing the purchase
agreement, The reclsion period must be but may be greatsr
than three buainess days atter the date of the purchase
agreement, The notice must:

1) Be located close to the signature line.

{2) Be printed in twelive polint bold-faced type.

(3) State that "YOU, THE PURCHASER, HAVE TRL RICHNT TO
RESCIND TRIS AGCREEZMENT AT ANY TIMNEZ PRIOR TO MIDNIGRT OF TME
{ INSERT RELEVANT NUMBER, NOT LESS THAN TMREE) BUSIMESS DAYS
AFTER THBE DATE OF TRIS AGREEMENT,®

c. All moneys shall be refunded without penalty within ten
days after recision.

1. CANCELLATION REFUND,
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a. A purchase agreesent must include a statement that the
pucchaser has the right to cancel the agreement f{or the
purchase of cemetery merchandise, funecral merchandise, and
funeral services upon written demand and designate or appoint
a trustee to hold, manage, 1nvest, and distribute the trust
assets.

b. If & purchase agreement is canceled, & purchaser
requests a transfer of the trust assets upon cancellation of a
purchase agreesent, Of another establishment provides
merchandise or secrvices designated in a putchase agreement,
the seller shall cefund or transfer within thirty days ot
receilving & vritten demand no Less than the puichase price of
the applicable cesetery merchandlse, funeral merchandise, and
tuneral services adjusted for intlation, using the consumer
price !ndex amounts announced by the commissloner annually,
less any cancellation penalty set forth in the purchase
agreement. The amount of the cancellation penalty shall not
axceesd ten percent of the purchase price ol the applicable
cematary merchandise, funeral merchandise, and funeral
setvices. The seller may also deduct the value of the
cemerery mecchandise, funecal merchandise, and funeral
services already received Dy, delivered to, or warehoused for
the puctchaser.

€. A purchase agreement sust iaclude & statement that the
putchaser ls entitled to a refund of the purchase price of the
applicable funeral mecchandise adjusted for inflation, using
the consumer price index amounis anncunced by the commissioner
annually for any item of funeral merchandise that cannot be
delivered to the location specified in the purchase agreement
within forty-eight hours of notice of the individual's death,
unless the delay is caused by weather conditions or a natucal
disaster, The seller must return such refund to the putchaser
within thirty days of recelving the written demand,

3, This section does not prohibit a purchaser who s or
may become eligible for benefits under Title XIX of the
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tederal 50cial Security Act from making a guaranteed price
purchase agreement trrevocable to the erxtent that federal law
or requlations require that such an agreement be irrevocable
for purposes of a putchaser's eliqubility for benefits under
Title XIX of the federal Social Security Act, as permitted
under federal law, The seller of credit sale agreements shall
comply with the requirements of chapter %17, the Towa consumer
credit code, and is subject to the resedies and penalties
provided in that chapter for noncoapliance.
SUBCHAPTER 7

PRAUDULENT PRACTICES

Sec. }3. NEW SECTION. 52JA.701 MISLEADING FILINGS.

It !e unlawful for a perscn to make Or cause to be made, In
any documsent filed with the commissioner, or in any procesding
under this chapter, any statement of material fact which ls,
at the time and in the light of the circumstances under which
it 18 made, false or mislead:ng, or, 1n connection with such
statement, to omit to state a material fact necessary in order
to maky the statements made, in the light of the circumstances
under which they are made, not misleading.

Sec. 39. NEW SECTION. 52)A,702 NKISREPRESENTATIONS OF
GOVERNMENWT APPROVAL.

1t 1s unlawful for & seller under this chapter to repressnt
or lmply in any manner that the sellecr has been sponsored.
recomaended, Or approved, or that the sellec’'s abilities or
qualifications have in any cespect besn passed upon by the
CORMRIARIONET,

Sec. 40. MNEW SECTION. 523A.703 FPRAUDULENT PRACTICES.

A person who commits any of the following acts commits &
fraudulent practice and is punishable as provided in chapter
Ti4:

. Knowingly fails to comply with any requirement of this
chapter.

7, Knowingly makes, causes to be made, or subscribes to a
false statement or representation in a report or other
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document tequired under this chapter, implementing tules, oOf
orders, or renders such a report or docusent misleading
through the deliberate omimsgion of informatlion properly
belongling in the report or document.

3. Consplres to defraud in connection with the sale of
cemetery merchandiae, funeral merchandise, funeral services,
or a combination thereof under this chapter.

4. Pails to deposit funds under sections $2)A,201 and
$23A.202 or withdraws any funds in a manner inconsistent with
this chapter.

5. Knowingly sells or offers cemetery mserchandise, funeral
marchandise, funeral aervices, ©or & comblnation thereof
without an establishment permit.

6. Deliberately misrepresents or omits a msaterial fact
relative to the sale of cemetery merchandise, funeral
metchandise, funeral services, or a combination thereo! under
this chapter. When selling cemetery mecrchandise or funeral
werchandise, a seller shall not exclude the funeral services
necesssry for the delivery, use, or installation of the
cemetery merchandise or funeral mserchandise at the time of the
funeral or burlal unless the purchase agressent expreasly
provides otherwinse.

SUBCHAPTER 8
ADNINISTRATION AND ENPORCEMENT

Sec., 41. NEM SECTION. 52)A.801 ADMIRIGTRATION.

1. This chapter shall be administered by the commisaioner.
The deputy adainistrator appointed pursuyant to section %02.401
shall be the princlpal operations officer responsible to the
commissioner for the routine administration of thas chapter
and managenent of the adeinistrative statf, In the absence of
the commisslioner, whethet because of vacancy in the office due
to absence., physical disability, or other cause, the deputy
administrator shall, for the time belng. have and exercise the
authoraity conferred upon the commissions#t. The commissionsr
say by order from time to time delegate to the deputy
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administcator any or all of the functions assigned to the
commissionetr in this chapter. The deputy administrator shall
esploy officers, attorneys, accountants. and other employees
ap needed for administering thas chapter.

2. It is unlawful for the commissioner or any
administrative staff to use for personal henefit any
information which is filed with or obtained by the
commissioner and wvhich is not made public. This chapter does
not authorize the commissioner or any such staff member to
disclose any such information except among themselves or to
other cemetery and funeral administrators, requlatory
authorities, Or governmental agencles, Or when necessary and
appropriate in a proceeding or investigation under this
Chapter or as requicred by chapter 22. This chapter relther
Creates nor derogates any privileges that exist at common law
or otherwise when documentary ot other evidence is sought
under & subpoena directed to the commissionsr or any
administrative ataff,

Sec. 42. NEW SEZCTION. 523A.302 SCOPE.

1. This chapter applies to any advertisement, sale,
promot ion, or ofte: wade by a person to furnish, upon the
future death of a person named or implied in a purchase
agresment, cematary merchandise, funeral merchandise, funeral
services. or a combination thereof. Burlal accounts and
insurance policies are included if the account records or
related documents identify the establishment that will provide
the cemetery eerchandise, funeral merchandise, funeral
services, Or & combination thereof.

2. This chapter applies when a purchase agreesant is
executed within thls state or an advertisemsnt. promotion, Or
offer to turnish !5 made or accepted within this state. An
offer to furnish is made within this state, vhether or not
either party is then present in this state, when the offer
originates from this state or is directed by the offeror to
this state and teceived by the offeres in this state through
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the mai1l, over the telephons, by the i1nternet, of through any
other means of cossecce.

3. If a forelgn person does not have a registered agent or
agents in the state of Iowa, doing business within this state
shall constitute the person’'s appointment of the secretary of
state of the stete of Iowa to be its true and lawful attorney
upon whoa may be served all lawful process of original notice
in actions or proceedings arlsing or growing out of any
contract or tort.

Sec. 43, MNEW SECTION. S523A.803 [INVESTIGATIONS AND
SUBPOENAS,

!, The commiss:oner may, for the purpose of discovering
violations of this chapter, ieplementing rules, or orders
issued undezr thle chapter:

4. Make such public or private lnvestigations within or
outside of thie state as the commissioner deems necessary to
determine vhether any person has violated or is about to
viclate this chapter, implementing rules, or orders issued
under this chapter, or to aid in enforcement cf this chapter
or in the prescribing of rules and forms under this chapter.

b. Require or permit any person to file a statemsent in
writing, under cath or otherwise as the commissioner or
attorney general determines, 48 to all the facts and
circumstances concerning the matter to be lnvestigated.

c. MNotwithstanding chapter 22, xeep confidential the
information obtained in the course of an investigation.
Bowsver, if the commissioner determines that it is necessary
or approptiate in the public interest or for the protection of
the public, the comaissioner may share intormation with other
administrators. regulatory suthorities, or governmental
agencies, or may publish information concerning a violatjon of
this chapter, implementing rules, or orders !ssued under this
chapter.

d. Investigats the establishaent and examine the books,
accounts, papers, correspondence, memoranda, purchase
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agreements, fi1les, or other documents ot recocrds used by every
applicant and permit holder under this chapter,

e. Administer oaths and affirmations, subposna witnesses,
compel their attendance, take svidence, and require the
production of any books, accounts, papers, correspondencs.
memoranda, purchase agresments, files, or other documents or
records which the commissioner deems relevant or material to
any investigation or procesding undar thls chapte: and
implementing rules, all of which may be enforced under chapte:
17A.

f. Apply to the district court for an order requiring a
person’'s appearance before the commlssioner or attorney
qeneral, or a designee of gither or both. in cases where the
person has relused to Obey & subpoena issued by the
comsissioner of attorney general. The petson may also be
required to produce documentary evidence germane to the
subject of the lnvestigation. Pailure to obey a court order
under this subsection constitutes contempt ¢f court.

1. The commissioner may lesue and bring an action in
district court to enforce subpoenas within this state at the
tequeat of an agency or administrator of another state, Lf the
activity constituting an alleged violation for which the
Information is sought would be & violation of this chapter had
the activity occurred in this state.

EBec. 44. NEW SECTION. 9523A.804 MEDIATION.

Tha cosmlssiconer may order an establisheent to participate
in med:ation 10 any dispute regarding a purchase agreement.
Kediation performed under this section shall be conducted by a
mediator appointed by the commissionsr and shall comply with
the provisions of chapter 679C.

Medistion of these disputes shall include attendance at &
mediation session with the mediator and the parties to the
dispute, listening to the mediator’'s explanation of the
mediation process, presentatlion of one party's view of the
dispute, and listening to the response of the other party.
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Participation in mediation does not require that the parties
reach a mediation agreement,

Parties to the medlation shall have the right to advice and
presence of counsel at all times. The parties to the
sediation shall present any mediation agreement reached
through the mediation to the commisslioner, If a mediation
agreement is not reached, the mediator shall file a report
with the commissioner. The costs of the medistion shall be
approved by the commissioner and shall be borne by the
insucance division's requlatory fund.

$ec. 45. NEW SECTION. S23A.80% CEASE AND DESIST ORDERS
-- INJUNCTIONS.

It it appears to the commiasioner that a person has engaged
or is about to engage in an act or practice constituting a
violation of this chapter, Implementing rules, or orders
issved under this chapter, the commissioner or the attorney
general may do either or both of the following:

1. Issue a summary order directed at the person requiring
the person to cease and desist from engaging in such act or
practice. A person may request a hearing within thirty days
of issuance of the susmary order. If a hearing is not timely
requested, the summary order shall become final by operation
of law, The order shall remain ettective from the date of
1ssuance until the date the ocder becomes final by operation
of law or im overturned by a presiding officer following a
regquest for hearing. Section 1TA.18A 1s inapplicable to
summary cease and desist orders issued under this 3ection.

2. NBring an action in the district court in any county of
the state {or an injunction to restrain a person subject to
this chapter and any agents, employees, or associates of the
pecacn from engaging In conduct or practices deemed contracy
to the public interest. In any proceeding for an injunction,
the commissioner or attorney genersl may apply to the court
for a subpoena to require the appearsnce of a defendant and
the defendant's agents and for any books, accounts, papers,
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correspondence, meroranda, purchase agreements, files, or
other documents Of records germane to the hearing upon the
petition for an injunction. Upon a proper showing, a
permanent or teaporacty injunction, restraining order, or writ
of mandamus shall be granted and & receiver may be appointed
tor the defendant or the defendant s assets. The commissioner
or attorney qgenetal snall not be required to post a bond.

Sec, 46, NEW SECTION. 52IA.306 COURT ACTION FOR PAILURE
TO COOPERATE.

It a parson faile or refuses to file any statement or
report or to produce any books, accounts, papers.
cor tespondence, memoranda, purchase agresments. fliles, or
other documents or records, or to obey any subposna issued by
the commissicner, the cosmissioner may refer the satter to the
attorney general., who may apply to a district court to enforce
compliance. The court may order any or all of the following:

i. Injunctive relief, testricting ot prohibiting the offer
or sale of cemetery merchandise, funeral merchandise, funeral
services, o1 a combination thereof.

2. Ravocation of suspension of any permit lesued undar
this chapter,

3. Production of documents or secords including but not
limited to books, accounts, papers., correspondence, samoranda,
purchase agreements, files, or other documents or records.

4. Such other relief as may be required.

Such an ordet shall be sffective until the person files the
statesent or report o1 produces the documents requested, or
obeys the subpoena.

Sec. 47. NEW SECTION. 523A.807 PROBECUTIOR FOR
VIOLATIONS OF LAM.

1. A violation of this chapter or rules adopted or orders
1saued under this chapter is a violation of sectlion 714.16,
subsection 2, paragraph “a". The remedies and penalties
provided by section 714.16, includling but not limited to
injunctive relief and penalties, apply to violations of thias
Chapter.
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2. 1f the commissioner believes that grounds exist f{or the
criminal prosecution of persons subject to this chapter for
violations of this chapter or any other lav of this stare, the
commissione:r may forwvard to the attocrney general or the county
attorney the grounds tor the belief, including all evidence in
the commissioner ‘s possession, so that the attorney general or
the county attorney may proceed with the matter as deeaed
appropriate.

Sec. 48. NEW BECTION, S521JA.808 COOFERATION WITH OTWUER
AGENCIES.

1. To encourage uniform interpretation and adeinistration
of this chapter and effective requlation of the sale of
cemstery merchandise, funeral aerchandise, and funeral
services, the commissioner may cooperate with any qovernmental
lav enforcement or regulatory agency.

2. This coopetation includes but is not limited to:

a, Making a joint examination or {nvestigatlion.

b. FHAolding a joint adminmistrative hearing.

c. Piling and prosecuting a joint civil or administrative
procesding.

d. Sharing and exchanging perscnnel.

e. Bharing and eachanging relevant information and
documents.

f. Pormulating, in accordance with chapter 17A, rules or
proposed rules on matters such as statements of policy,
tegulatory standards, quidelines, and interpretive opinions.

Sec. 49. NEM SECTION. 923A.809 RULES, FORMS, AND ORDERS.

1. Under chapter 17A, the commissionsr may from time to
time make, amend, and rescind such rules, forms, and orders as
are necessary Or appropriate tor the protectlon of purchasers
and the public and to administer the provisions of this
chapter, its implementing rules, and orders issued under this
chapter.

1. A tule, tors, or order shall not be made, amended, or
rescinded unless the commissioner finds that the action is
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necessary or appropriate in the public interest or for the
protection of purchasers and consistent with the purposes
fairly intended Dy the policies and provisions of thls
chapter, its implementing rules, and orders issued under this
chapter.

3. A provision of this chapter imposing any liability does
not apply to any act done or omitted In good falth in
conformity with any tules, form, or order of the comeissioner,
notwithstanding that the rule, form, or order say later be
amended or rescinded or be determined by judicial or othar
authority to be invalid for any reason.

Sec. 50. NEW SECTION. S2)A.810 DATE OF FILING AND
INTERPRETIVE OPINIONS.

1. A docusent i1s filed when it is received by the
commissioner.

2. Reguests for interpretive opinions may be granted in
the commissiconer's discretion.

Sec. 51, NEW SECTION. 523A.811 MRECEIVERSHIPS.

1. The commissioner shall notify the attorney general of
the potential need for establishment of a recelvershlip if the
commiasioner finds that & seller subject to this chapter meets
one or more of the following conditlons:

4. Im insolvent.

0. Has utilized trust funds tor personal or business
purposes i1n a manner inconsistent with this chapter.

c. The amount of funds currently held in trust for
cemetsary merchandise, funeral serchandiae, and f[unezal
services is less than eighty percent of all payments made
under the purchase agreements referred to in section 523A.201.

d. Has refused to pay any just claim or demand based on a
purchase agreement referced to in section 523A.201.

e. The commissioner tinds upon investigation that a seller
is unable to pay any claim or demand based on a purchase
agieement which has been legally deterained to be just and
outstanding.
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2. The commissioner or attorney general may apply to the
district court {n any county of the state for the
establishment of a recervership. Upon proof of any of the
qrounds tor a receivership described in this section, the
court may qrant a recelvership,

Sec. 52. WNEW SECTION. 523A.812 INSURANCE DIVISION'S
RECULATORY PUND.

The insutance division may authotize the creation of a
special revenue fund in the atate treasury, to be known as the
ingsurance division requlatory tund. The comsissiconer shall
sllocate annualiy from the fees pald pursuant to secttion
$5234.204, two dollars for each purchase agreement ceported on
an establishaent permit holder's annual report for deposit to
the requlatory fund. The remainder of the fees collected
pursuant to sectlon 523A.204 shall be depomited into the
qeneral fund of the state. The moneys in the regulatory fund
shall be retained in the fund. The moneys are appropriated
and, subject to authorizatlon by the commissloner, may be used
to pay auditors, audit expenses, investigative expenses, the
tapenses of mediation ordered by the commissioner, consumer
education expenses. the expenses of a toll-free telephone line
to receive consumer coaplaints, and the szpenses of
teceiverships established under section S23A.Bli. An annual
allocation to the regulatory fund shall not be imposed if the
current balance of the fund exceeds two hundred thousand
dol lars.

Sec. 53. NEW SECTION. 523)A.813 LICENSE REVOCATION --
RECOMMENDATION BY COMMISSIONER TO BOARD OF MORTUARY SCIENCE
IXANINERS.

Upon a determination by the commissioner that gtounds exist
for an administrative license revocation or suspénsi1on action
by the board of mortuary science examinecs under chapter 196,
the commissioner may forward to the bosrd the grounds Ltor the
determlnation, including all evidence i{p the possession of the
commissioner, so that the board masy proceed with the matter as
desaned appropriate.
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SUBCRAPTER 9
LIQUIDATION PROCEDURES

fec. 54, NEW SECTION. S23A.9%01 LIQOIDATION.

1. GROUNDS POR LIQUIDATION. The Commissionsr may petition
the district court for an order directing the commissioner to
liquidate an establishment on either of the following grounds:

4. The establishment did not deposit funds pursuant to
section $23IA.201 or withdrew funds in a manner lnconeistent
with this chapter and ie ingolvent,.

b. The establishment Jdid not deposit funds pursuant to
section 523A.201 or withdrew funds in a manner inconsistent
with this chapter and the conditlion of the establishmant s
such that further transaction of business would be hazardous,
financialily ot otherwise, to purchasers or the public.

2. LIQUIDATION ORDER.

a. An order to liquidate the business of an establishment
shall appeint the comsissioner as ligquldator and shall direct
the liquidator to immediately take possession of the assets of
the establishment and to administer them under the genersal
supervision of the court. The liguidator is vested with the
title to the property, contcracts, and rights of action and the
books and records of the establishment ordered liquldated,
wherever located., as of the entry of the final order of
liquidation. The flling or recording of the order with the
clerk of court and the recorder of deeds of the county in
which its principal office or place of business s located,
Q1, in the case of real estate with the recorder of deeds of
the county where the property is located, is notice as a deed,
bill of sale, or other evidence of title duly filed or
rgcorded with the recorder of deeds.

b. Upon lssuance of an order, the rights and liabilities
of an establishment and of the establishment's creditors.
purchasers, owners, and other persons interested in the
establishsent ‘s estate shall become fixed as of the date of
the entry of the order of liquidation, except as provided in
subsection 14.
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¢. At the tiee of petitioning for an order of liquidation,
or at any tiase after the time of petitioning, the
commissioner, after making appropriate findings of an
establishment's insolvency, may petition the court for a
declaration of insolvency. Atter providing notice and hearing
as 1t deems proper. the court msy make the declaration.

d. An order issued under this section shall require
accounting to the court by the liQuidator. Accountings, at a
minimum, must include all funds received or disbursed by the
liqu:dator during the current petiod. An accounting shall be
filed within one year of the liguidatjon order and at such
other times as the court may require.

e. Within five days after the initjation of an appeal of
an order of liquidation, which order has not been stayed, the
commiwsicner shall present for the court's approval a plan for
the continued performance of the establishment’'s obligations
durtng the pendency of an appeal. The plan shall provide for
the continued performance of purchase agreasments in the normal
course of events, notwithstanding the grounds alleged in
support of the ordecr of liquidation including the ground of
insolvency. If the defendant establishment's financlal
condition, in the judgment of the comm:asioner, will not
support the full performance of all obligations during the
appeal pendency peciod, the plan may prefer the claims of
certain purchasers and claimants over creditors and interested
parties as well as other purchasers and claimants, as the
commissioner finds to be fair and equitable considering the
relative circumstances of such purchasers and claimants. The
court shall exasine the plan submitted by the commissioner and
if 1t {inds the plan to be in the best intereets of the
pactiesn, the court shall appiove the plan. An acticn shall
not lie against the commissioner orf any of the commissioner’s
deputles, agents, clecrks, assistants, or attorneys by any
party based on preference in an appeal pendency plan approved
by the court.

3. POMERS OF LIQUIDATOR,
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4. The ligquidator may do any of the following:

(1) Appoint a special deputy to act for the liquldator
under cthis chapter, and detersine the speclal deputy's
reasonable compensation. The special deputy shall have all
the powers of the liquldator granted by this section, The
special deputy shall serve at the pleasure of the liquldator,

{2} Hire employees and agents, legsl counsel, accountants,
appraisers, consultants, and other personnsl as the
commissioner may deem necessary to assist in the liquidation.

(3) with the approval of the coutt, [lxz reasonable
compengation of employees and agents, legal counsel,
accountants, spprajieers, and consultants.

{4) Pay reasonable compensation to persons appolnted and
defray trom the funds or assets of the establishment all
expenses of taking posseasion of, conserving, conducting,
liquidating, disposing of, or otherwise dealing with the
business and property of the establishment. If the property
of the establ:i:shaent does not contain sufficient cash or
liquid assets to defray the costs incurred, the commlasionsr
may advance the costs s0 {ncurred out of the insurance
division requlatory fund. Amounts so sdvanced for eaxpenses of
administration shall be repaid to the insurance division
regulatory fund for the use of the division out of the first
avallable moneys of the establishaent.

15) Hold hearings, aubpoena witnesses, and cospel thelr
attendance, administer caths, examine a person undet cath, and
compel a person to subscribe to the person’s testimony after
it has been corcectly teduced to writing, and ln connection to
the proceedings require the production of booxs, accounts,
papers, corcespondence, memoranda, purchase agreements. fliles,
or other documents oc¢ records which the liquidator deens
relevant to the inquircy.

(6) Collect debts and moneys due and claims belonging to
the establishment, wherever located. Pursuant to this
subparagraph, the liquidator may do any of the following:
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fa} Institute timely action in other jurisdicticns to
forestall garnishment and attachment proceedings against
debts.

(b) Perform acts as are necessary or expedlent to collect,
conserve, Or protect its assets or property., i1ncluding the
power to sell, compound, comptomise, ot assign debts for
purposes of collection upon terms and conditions as the
ligquidator deemss best.

{c) Pursus any creditor’'s remedies avallable to enforce
claime.

{7) Conduct public and private sales of the property of
the establishaent.

{8) Use assets of the establishment under & liquidation
order to transter obligations of purchase agreements to &
solvent establishaent, if the transfer can be accomplished
vithout prejudice to the applicable priorities under
subsectlion 18.

{9) Acquire, hypothecate. encusber, lease, improve, sell,
transfer, abandon, or othetwise dispose of or deal with
propecrty of the establishment at its market value Or upon
terms and conditions as are fair and reasonrable. The
liquidator shall alsc have power to exscute, acknowledge, and
deliver deeds, assignments, celeases., and other instruments
wecessary to effsctuate a sale of property or other
transaction in connection with the liquidation.

{10) Boirow money on the security of the establisheent's
assets or without security and execute and deliver documents
aecessary to that transaction for the purpose of ftacillitating
the liquidation. MNoney borrowed pursuant to this subpatagraph
shall be repald as an administrative expense and shall have
priority over any other class 1 claims under the priority of
distcibution established in subsection 18.

{11) Enter into contracts as necessary to carry out the
order to liquidate and affira or disavow contracts to which
the establishment 18 & party.
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{12) Continue to prosecute and to ingtitute in the name of
the establishment or In the liquidator’'s own nase any and al}
suits and other legal proceedings, in this state or elsewhere,
and to abandon the prosecution of claims the liquidator desms
unprofitable to pursue further.

{13) Prosecute an action on behalt of the creditors,
purchasers, Of owners against an officer of the establishment
Or any other person.

{14) Remove records and property of the establishment to
the offices of the coemissioner or to other places as may be
convenient for the purposes of efficient and orderly execution
of the liquidation.

(I%) Deposit in One or more banks in this state sums as
are required for meeting current adsinistration expenses and
distributions.

{16) Unless the court otders otherwise, invest funds not
currently nesded.

{17) Pile necessary documents for recording in the office
of the recorder of deeds or record office in this state or
elsevhers whare property of the establishaent is located.

{18) Assert defenpes available to the establishment
against third persons including statutes of limitatlions,
statutes of fraud, and the defenas of usury. A waiver of a
defense by the establishment after a petition in liquidation
has been filed shall not bind the liquidator.

(19) Exercise and enforce the rights, remedies., and povers
of a credlitoc, purchaser, or owner, including the power to
avoid transfer or lien that may be given by the general law
and that is not included within subsections 7 through 9.

{20) Intecvene in a proceading wherever instituted that
might lead to the appointment of a receiver or trustee, and
act as the receiver or trustee vhensver the appointment ls
offered.

[21) Exercise powers now held or later conferred upon
receivers by the laws of thls state which are not inconsistent
with this chapter.
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b. This subsection doss not limit the liquidator or
exclude the liquidator from exercising a power not listed in
paragraph “a® that may be necessary or appropriate to
accomplish the purposes of this chapter.

4, NOTICE TO CREDITORS AND OTHERS.

a. Unless the court otherwise directs, the liquidator
shall qgive notice of the liguidation otder as soon as possible
by doing both of the following:

{1} Malling notice, by first-class mail, to all persons
xnown or reasonably expected to have claims against the
establishwent. including purchasers, ot their last known
address as indicated by the cecords ot the establishment.

12) Publication of notice in a nevspaper of qeneral
circulation {n the county in which the establishment has its
principal place of business and in other locations as the
liquidator deems approprlate.

b. Motice to potential claimants under paragraph “a® shall
requite claimants to file with the liquidator their claims
together with proper proofs of the clais under subsection 13
on or before a date the liquidator shall specity in the
notice. Claimants shall keep the liquidator informed of their
changes ot address, if any.

c. If notice is given pursuant to this subsection, the
distribution of assets of the establishment under this chapter
shall be conclusive with tespect to claimants, whether or not
& claimant actually received notlice.

5. ACTIONS BY AND AGAINST LIQUIDATOR.

s. Atter lssuance of an order appolinting a liquidator of
an establishment, an action at law or equity shall not be
brought against the sstablishment within this state oOr
elsevhere, and existing actions shall not be maintained or
further presented after i{ssuance of the octder. Whenever in
the liquidator's judgment, protection of the estate of the
establishment neceasitates Jntervention in an action against
the establishment that ias pending outside this state, the
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liguidator may intervene in the action. The liguidator may
defend, at the expsnse of the estate of the establishment, an
action in which the liguidator intetvenws under this section.

b, MWithin two years or such additional time ag applicable
law may permit, the liquidator, afte: the issuance of an order
for liquidation, may institute an action or proceeding on
behalt of the estate of the establishaent upon any cause of
action agalinst which the period of iiwitation fized by
applicable law has not expired at the time of the filing of
the petition upon which the order is entered. 1If a periocd of
limitation is fixed by agreement for instituting & suit or
proceeding upon & claim, or for filing a claim, proot of
claim, proof of iloss, demand, notlce, or the like, or {f 1n a
proceeding, judicial or othecrwise, a period of limitation is
fixed in the proceeding or pursuant to applicable law for
taki1ng an action, filing a claim or pleading, or doing an act,
and if the period has not expired at the date of the filing of
the petition, the liquidator may, for the benefit of the
estate, take any action or do any act, required of or
permitted to the establishment, within a perlod of one hundred
eighty days subsequent to the entry of an order tor
liquidation, or within a further period as is shown to the
satisfaction of the court not to be unfairly prejudicial to
the other party.

c. A statute of limitations ocr defense of laches shall not
cun with respect to an action against an sstablishment bestween
the filing of a petition for liguidation against the
sstablishment and the denlal of the petition. An action
againgt the sstablishment that might have been commenced wvhen
the petition was filed may be commenced for at least sixty
days after the petition is denled.

6. COLLECTION AND LIST OF ASSETS.

4. Ap soCn as practicable after the liqulidation order but
not later than one hundred twenty days after such order, the
liquidator shall prepare in duplicate a llst of the
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establishment's assets. The list shall be amended ot
supplemented as the liquidator may determine. One copy shall
be flied in the office of the clerk of court, and one copy
shall be cetained for the ligquidator's {i1les. Asendaents and
supplements shall be similarly filed.

b, The liguidator shall reduce the assets to & degree of
liquidity that is consistent with the effective execution of
the liquidation.

¢. A submissicn of a proposal to the court for
distribution of assets in accordance with subsection 11
fulfille the requirements of pacagraph “a“.

7. FPRAUDULENT TRANSFERS PRIOR TO PETITION.

a. A transfer made and an obligation incurted by an
establishment within one year prior to the tiling of a
successful petition for llquidation under this chapter is
fravdulent as to then exlsting and future creditors i1f made or
incurred without fa:r consideration, or w:th actual intent to
hinder, delay, or defraud either existing or future credltors,
A feaudulent transfer made or an obligation incurred by an
establishment ordered to be liquidated under this chapter may
be avoided by the ligquidatocr, except as to a person who in
9o0d faith is a purchaser, lienor, ot obliqee for a present
talir equivalent value. A purchaser. liencr, or obligee, who
In good falith has given a consideration less than present tair
equivalent value for such tcanafer, lien, or obligation. may
retain the property, lien, or obligation as security for
tepayment, The court may, on dus notice, order any such
traasfer, llen, or obligation to be preserved for the benefit
¢of the estate, and in that event, the receiver shall succeed
to and may enfoice the rights of the purchaser, lienor, or
obliges.

b. (1) A transfer of property other than real property 1s
nade vhen it becomes perfected so that a subsequent lien
obtainable by legal or equitable procesdings on a simple
contract could not become superior to the rights of the
tranaferee under subsection 9, paragraph "c”.
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{2) A transfer of teal property is made when it becomes
perfected 80 that & subsequent bona f1de putchaser from the
establishment could not obtain rightw superior to the rights
of the transfecree.

(3) A transfec which creates an equitable lien 1s not
pertected if there are available means by which a legal llen
could be perfected.

{4) A transter not perfected pricr to the filing of a
petition for liquldation is deemed to be made immediately
before the filing of the successful petition.

{5) This subsection applies whaether or not there are or
vwere creditors who Bight have obtained a lien or perscns who
might have becoome bona fide purchasers.

8. FRAUDULENT TRANSFER AFTER PETITION,

a. After a petitlon for liquidation has been filed, a
transfer of real property of the establishment made to a
person acting in good taith is vallid against the liquidator if
made for a present failr equivalent value. If the trans(er Is
not made for a present fair eguivalent value, then the
transfer 18 valid to the extent of the present consideration
actually pald for which amount the transferee shall have a
ilen on the property transfertred. The coamencesent of a
procesding in liquidation is constructive notice upon the
recording of a copy of the petition for or order of
ligquidation with the recording or deeds in the county vhere
any real property in question is located. The ezerclise by a
court of the United States or a state or juriediction to
authorize a judiclal sale of real property of the
establishment within a county in a state shall! not be impaired
by the pendency of a procseding unless the copy ls recorded in
the county prior to the consusmation of the judicial sale.

b. After & petition for liguidation has been filed and
before elther the liquidator takes possession of the property
of the establishment or an order of liquidation is granted:
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(1) A transfect of the property, other than ceal property,
of the establishnent made to & person acting 1n good f{aith a1s
valid against the liquidator {f made tor & present fair
equivalent value. T1f the transfer was not made for a present
tair equivalent value, then the transfer is valid to the
extent of the present consideration actually paid for which
amount the transferee shall have a lien on the property
transferred.

{2y If acting in qgood faith, a person indebted to the
establishment or holding property of the establishment may pay
the debt or deliver the property, or any part of the property,
to the sstablisheent or upon the establisrment's order as :f
the petition were not pending.

t3) A person having actual xnowledge of the pending
liquidation is not acting in good faith,

{4) A person amserting the validity of a tranater under
this subsection has the burden of proof. Except as provided
in this subsection, a transfer by or on behalf of the
establishment after the date of the petition for liquidation
by any person other than the liquidator is not valid against
the liquidator,

c. A person (ecwiving any propecty from the establishment
or any benetit of the propetty of the establishaent which is a
{raudulent tranafer under paragraph "a" ls personally liable
for the property or benefit and shall account to the
liquidator,

d. This chapter does not impaicr the neqotiability of
currency or neqotlable instruments.

9, VOIDABLE PREPERENCES AND LIENS.

a. {1} A preference is & transfer of the property of an
establishment to or for the benefit of a creditor for an
antecedent debt made or suffered by the establishment within
one year before the filing of a successful petitlon for
liquidation under this chapter, the effect of which transfer
may be to enable the creditor to obtain a greater percentage
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of this debt than another creditor of the same class would
tece:ve, I1[ a liquidation order is entered while the
establishment is already subject to a receivecship, then the
transfers are preferences 1f smade or suffered within one year
betore the ti1ling of the successful petition for the
teceivership, of within two years before the filing of the
successful petition for liquidation, whichever time is
ghorter.

{2) A preterence may be avolded by the liquidstor if any
of the ftollowing exist:

{a) The establlshment was i{nsolvent at the time of the
transfer.

{b) The transfer was made within four months befors the
filing of the petition.

(c) At the time the transfer was made, the creditor
receiving it or to be benefited by the transfer or the
creditor's agent acting with reference to the transfer had
reasonable cause to believe that the establ ishasnt was
insolvent or was about to become insolvent.

{d) The creditor receiving the transfer was an officer, or
an employee, attorney, or other person wvho was in fact in a
position of comparable influence in the establishsent to an
ofticer whether ot not the person held the position of an
otficer, owner, or other person, firm, corporatlon,
associatlon, or aggreqation of perscns with whoms the
establishment did not deal at acrs’s length.

{3) Mhere the preference is voldable, the liquidator may
recover the property. If the proparty has bsen converted, the
liquidator may recover 1ts value {rom a person who has
received or coavertad the property. However, if a bona fide
purchaser or lienor has given less than the present fair
equivalent value, the purchaser or lisncr shall have a lien
upon the property to the extent of the consideration actually
given, Where a preference by way of lien or security interest
is voidable, the court may on due notice ocrder the lien or
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security interest to be preserved for the benefit of the
estate, in which event the lien or title ahall pass to the
liquidator.

b. {l) A transfec of property other than real property 1s
nade when 1t becomes perfected so that a subsequent lien
obtainable by legal or equitable proceedings on & simple
contract could not become supetioc to the rights of the
transferes.

12) A transfer of real property is wmade when it becomes
perfected #0 that a subsequent bona fide purchaser from the
establlishment could not cobta:n cights superior to the rights
of the transferee.

{3) A transfer which creates an equitable llen !s not
perfected if there are avallable means by which a legal lien
could be created.

t4) A transfer not perfected prior to the filing of a
petition for liquidation is dremed to be made ismediately
before the filing of the successful petitlon.

{$) This subsection applies whether or not there are or
vers creditors vho might have obtained liens or persons who
might have becowe bona fide purchasers.

€. (1} A lien obtainable by leqal or equitable
procesdings upon a simple contract im one arising in the
ordinary course of the proceedings upon the entry ot docketing
of a judgment or decree, Or upon attachment., qgarnishment,
execution, or lixe process, whether before, upon, or after
judgment or deccee and whether before or upon levy. It does
not include liens which under applicable law are gaven a
special priority over other liens which are prior in time,

12) A lien obtalnable by legal or equitable proceedings
may become superior to the rights of a tranaferes, or @
purchaser may obtaln rights superior to the ctights of a
transferee within the peaning of paragraph "b*, if such
conssquences follow only from the lien or pucchase itself, ot
ftom the lien or purchase followed by a step wholly within the
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control of the respective llienholder or purchaser, with or
without the aid of ainisterial action by public officials.
Aowever, a lien could not become superi{or and a purchase could
not create superior rights for the purpose of paraqraph b
through an &ct subseguent to the obtaining of & lien or
subsequent to a purchase which requires the aqreement or
concutrence of any third party or which requires further
judicial actionm or ruling.

d. A transfer of property for or on account of & new and
contemporaneous consideratlion, which is under paragraph “b*°
made or suffered after the transfer because of delay in
perfecting it, does not become a transfer for or on account of
an antecedent debt if any acts required by the applicable law
to be performed in otder to perfect the transfer as againat
liens or a bona fide purchasesr's rights are pecformed within
twenty-one days oI any period expressly allowed by the law,
whichever is less. A transfer to secure a future loan, if a
loan 1s actually made, or a transfer vhich becomes securitry
tor & future loan, shall have the same effect as a transfer
for or on account of a new and contemporaneous conslideration,

«. If a lisn wnich 1ls voldable under paragraph “a®,
subparagraph {2), has been dissolved by the fucrnishing of a
bond or cother obliqgation, the surety of which has been
indemnified directly or indirectly by the transfer or the
Creation of a lien upon property of an establishment before
the £i1ling of a petition under this chapter which results in
the liquldation otrder, the indemnifying tcansfer or lien is
8lso voidable.

f. The property affected by a lien voidable under
paragraphs "a® and “e” is discharged from the llen. The
property and any of the indemnifying property transterred to
or for the bensfit of a surety shall pass to the liquidator.
Hovever, the court may on due notice order a lien to De
preservad for the benefit of the estate and the coutt may
direct that the conveyance be executed to evidence the title
ot the liquidator.
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g. The court shall have summary jurisdiction of a
procesding by a liquidator to hear and determine the rights of
the parties under this section. Reasonable notice of hearing
tn the procesding shall be given to all parties in interest,
including the obliges of a releasing bond or other 1like
obligation. Where an order is entered for the recovery of
indewnifylng property in kind or for the avoldance of an
indemnifying lien, upon application of any party in Interest,
the court shall in the same proceeding ascertain the value of
the property ot lien. If the value is less than the amount
tor which the property is iIndemnified or less than the amount
of the lien, the transferee Ot lienholder may elect tO retan
the propecty or lien upon payment of its value, as ascertalined
by the court, to the liquidator within the time as fixed by
the court.

h, The liability of a surety under & releasing bond or
other like obligation is discharged to the extent of the value
of the indemnifying property recoversd or the indemnifying
lien nullified and avolded by the liquidator. wWhere the
property is retained under paragraph “g°, the liabllity of the
sutety is discharged to the extent of the amount pai1d to the
liquidator.

i. If & cteditor has been preferred for propetty which
becomes &4 part of the establishwent's estate, and afterward In
good faith gives the establishment further credit without
security of any xind, the amount of the new credit remaining
unpaid at the time of the petition may be set off aqainst the
pteference which would otherwise be recoverable from the
creditor,

§. If within four months before the tiling of a succeaaful
petition for liquidation under this chapter, or at any time in
conteaplation of a proceeding to liquidate, an establishment,
directly or indictectly, pays money or transfers property to an
attorney for services tenderad or to be rendered, the
transaction may be examined by the court on its own motion or
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shall be examined by the court on petition of the liguldator.
The payment or transfer shal} be held valid only to the extent
of a rsasonable amount to be determined by the court. The
sxcess may be recovered by the liquidator for the benefit of
the estate. However, where the attorney is in a position of
influence in the establishment or an atfiliste, payment of any
money of the transfer of any property to the attorney for
services rendered or to be rendered shall be governed by the
ptovislons of paragraph “a", subparagraph (2). subparagraph
subdivision {d).

k. (1) An officer, manager, employee, shareholder,
subscriber, attorney, or other perscon acting on behalt of the
establishment who knowingly participates in giving any
preference when the person has ceascnable cause to belleve the
establisheent is or ls about tOo become insolvent at the time
of the preference is perscnally llable to the liquidator for
the amount of the preference. There is an inference that
reasonable cause exlsts {f the trans{er was made within four
months before the date of filing of this successful petition
for lLiquidation.

{2) A person receiving property from the astablishaent or
the benefit of the property of the establishment as a
preference voidable under paragraph “a“ ism personally liable
for the property and shall account to the liguidator.

{3) This subsection shall not prejudice any other claim by
the liquidator against any person,

10. CLAIME OF HOLDER OF VOID OR VOIDABLE RIGETS.

a, A clalm of a creditor vho has recelved Or acquited a
preference, lien, conveyance, transfer, assignaent, or
sncumbrance, voidable under this chapter, shall not be allowed
unless the creditor surrenders the prefezence, lien,
conveyance, transfer, asaignment, or encumbrance. If the
avoidance is effected by a procesding in which a final
judgment has been entered, the claim shall not be alloved
unless the money is paid or the property is delivered to the
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ligquidator wmathin thirty days fcoe the date of the entecing of
the final judgeent. Mowever, the court having Jjurisdiction
ovet the liquidation may allow further time 1f there 13 an
appeal or other continuation of the proceeding.

b, A claim allowable under paragcaph “"a” by reason of a
voluntary or 1avoluntary avoidance, preference, lien,
conveyance, transfer, assignaent, Or encumbrance may be filed
as an excused late filing under subsection 12, if filed withan
thirty days from the date of the avoidance or within the
fucther time allowed by the court under paragraph "a”.

11. LIQUIDATOR'S PROPOSAL TO DISTRIBUTE ASSETS,

a, rrom tise to time as assets Decowme available, the
liquidator shall make application to the court for approval of
a proposal to disbutse aseets cut of sarshaled assets,

b. The proposal ahall at least include provisions for all
of the following:

(1) Reserving amounts for the payment of all the
followings

{a}] Expenses of administration,

b} To the extent of the value of the security held, the
payment of clalme of secured creditors,

{c} Claims falling within the priorities established in
subsection 19, paragcaphs “a" and "b".

{2} Disbursesent of the assets marshaled to date and
subsequent disbursesent of assets as they become avallable.

¢. Actlon on the application may be taken by the court
provided that the liquidator's proposal complies with
paragraph "b",

12, FILING OF CLAINS.

a. Proof of all clales shall be filed with the liquidator
in the form required by subsection 13 on or before the last
day for ti1ling specified in the notice required under
subsection 4,

b. The liquidator may permit & claimant making a late
filing to share in distributions, vhether past or future, as
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1f the claimant vere not late, to'the extent that the payment
will not prejudice the orderiy administration of the
liquidation under any of the following circumstances:

{1) The existence of the claim wvas not known to the
claimant and the claimant filed the claim as prosptly as
reasonably possible after learning of lt,

{2) A transfer to a creditor was avoided under subsections
7 through 9, or was voluntarily surrendered under subsection
10, and the filing sat!sfies the conditions of subssction 10.

{3) The valuation under subsection 17 of security held by
a secured creditor shows a deficiency, which is filed within
thirty days alte: the valuatlion.

c. The liquidator may consider any claim filed late and
permit the claimant to receive distcibutions which are
subsequently declared on any claime of the sams or lower
priority if the payment does not prejudice the orderly
administration of the liquidation. The late-filing claimant
shall receive at each distribution the same percentage of the
amount allowed on the claim as is then bejing paid to clalmants
ot any lower priority. This shall continue until the claim
has been pald in full,

13. PROOF OF CLAIN,

a. Proof of claim shall consist of a statement signed by
the claimant that includes all of the following that are
applicable:

{l) The particulars of the claim, including the
consideration given for it,

{2) The identity and amount of the security on the clatm,

{(3) The payments, if any, made on the debt.

{4) A statement that the sum claimed is justly owing and
that there is no setoff, counterclaim, Or defense to the
claim,

{5} Any right of priority of payment or other specilic
right asserted by the claimant.
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t6) A copy of the wratten instrument which is the
foundation of the claiam.

{7) The name and address of the claimant and the attorney
who represents the clalmant, !f any.

b. A claim need not be considered or allowed if it does
not contaln all the :nformation identified 1n paragraph “a~”
which is applicable. The liquidator may require that a
prescribed form be used and may require that other information
and documents be included,

c. At any time the liquidator may request the claimant to
present informatlion or evidence supplementary to that required
under paragraph “a", and may take testimony under oath,
require production of aftfidavits or depositions, or otherwise
obtain additional !nformation or evidence.

4., A judgment or order against an establishaent entered
after the date of tiling of & successtul petition for
liquidation, or & judgment or order against the establishment
entered at any time by default or by collusion need not be
considered as evidence of liablility or of the amount of
damages. A judgment or order against an establisnment before
the filing of the petition need not be considered as evidence
of liabllity or of the amount of damages.

l4. SPECIAL CLAINMS.

a. A claim may be allowed even if contingent, 1f it is
filed pursusnt to subsection 12. The claim say be allowed and
the clalmant may participate in all distributions declated
after it is fi1led to the extent that i1t does not prejudice the
orderly administration of the liquidation.

b. Claims that are due except for the passage of time
shall be treated as absolute claime are treated. However, the
claims say be discounted at the legal rate of interest.

¢, Claims made under eaployment contracts by directors,
principal officers, or persons in fact pertoreing similar
functions or having similar powers ate limited to payment for
services rendered prior to the issuance of an order of
liquidation undet subsection 2.
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l%. DOLISPUTED CLAINE.

a, 1t aclalm ts denied in whole Oor 1n part by the
liquidator, written notice of the detersination shall be given
to the claimant or the claimant's attorney by first-class mail
at the address shown in the prootl of ciaim., MWithin sixty days
trom the mailing of the notice, the Claimant may file
objections with the liquidator. Unless a filing is asde, the
clajieant shall not fucther object to the determination.

b. 1f objections are flled with the liquidator and the
liQuidator does not alter the denial of the clals as a result
of the objections, the liquidator shall &sk the court for a
'hrarlnq as socon as practicable and give notice of the hearing
by first-class mall to the clalmant or the claimant's attorney
and to any other persons directly affected. The notice shail
be qgiven not less than ten nor more than thirty days before
the date of hearing. The matter shall be heard by the court
or by & coutt-appointed referes. The referee shall submit
tindings ot fact along with a recommendation.

16. CLAINS OF OTHER PERSON. 1! a creditor, whose claim
against an establishment i secured In whole or in part by the
undectaking of another person, falls to prove and file that
claim, then the othe: person may do so in the creditor's name
and shall be subrogated to the rights of the creditoc, whether
the claim has been !iled by the creditor or by the other
person 1n the creditor's nase to the extent that the other
person discharges the undertaking. Bowever, in the absence of
A0 Agrewment with the creditor to the contrary, the other
person 18 not entitled to any distribution until the amount
paid to the creditor on the undertaking plus the discributions
paid on the claim from the tstablisheent’'s sstate to the
creditor equal the amount of the entire claim of the creditor.
An excess teceived by the ¢reditor shall be held by the
creditor In trust for the other person,

17. SECURED CREDITOR'S CLAINS,
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a, The value of the security held by a secured credjtot
shall be determined in one of the following ways, as the court
may direct:

tl1) ®y converting the security into money according to the
terms of the agreement pursuant to which the security was
delivered to the creditors,

{2) By agreament, arbitration, compromise, of litigation
betveean the creditor and the liquidator,

b. The determination shall be under the supervision and
control of the court with due regard for the recomeendation of
the liquidator. The amount so detsrmined shall be credited
upon the secured claim. A deficiency shall be treated as an
unsecuted claim, If the clalmant surcenders the secCurity to
the liguidator, the entire claiw shall be allowed as if
unaecured.

18, PRIORITY OF OISTRIBUTION. The priority of
distribution of claims from the sstablishnment's estate shall
be In accordance with the ocrder in which sach class of claims
ts set forth. Claims in each class shall be pald in full ot
adequate funds retained for the payment before the members of
the nest Class receive any paysent. Subclasses shall not be
established within a class. The order of distribution of
claims is as followse:

a. CLASS 1. The costs and expenses of admsinisttation,
{ncluding but not limited to the following:

(1) Actual and necessary costs of preserving or recovering
the assets of the establishament.

(2) Compansation for all authorized services rendered 1n
the liquidation.

{3) Necessary f{iling feess.

{4) Fees and mileage payable to witnesses.

{%) Authorized rsasonable attorney fees and other
professional gervices rendered in the liquidation,

b. CLASS 2. Reasonable cospsnsation to eamployess for
services performed to the extent that they do not exceed two
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months of monetary compensation and represent payment for
services performed within one year betore the filing of the
petition for liquidation, OQfficecs and dlirectors are not
entitled to the benefit of this priority. 7The priority is in
lieu of other similar priority which may be suthorized by law
as to wages or compensation of employees.

¢. CLASS 3. Claime under purchase AQresmgnts.

d. CLASS 4. Claims of general creditors.

¢. CLASS 5. Claims of the federal or of any state or
local government. Claims, 1ncluding those of a governmental
body for a penalty o1 forfeiture, are allowed in this class
only to the extent of the pecunlary losa sustsined from the
act, transaction, or proceeding out of which the penalty or
forfeiture arose, with reasonable and actual costs incurred.
The remainder of such claims shall be postponed to the class
of claims under paragraph "g°.

f. CLASS 6. Claims filed late ocr any other clalms other
than claima under paragraph “g”.

9. CLASS 7. The claims of sharsholders or other ownetrs.

19. LIQUIDATOR'S RECOMMENDATIONS TO TEE COURT.

a. Tne liquidator shall revies claims duly filed Iin the
liquidation and shall make futther investigation as necessary.
The liquidator may compound, compromise, oc in any other
manner negotiate the amount for which clalims will be
recommended tO the court except where the liquidator is
required by lav to sccept clalms as settled by & person Or
organiszation. Untesolved disputes shall be determined under
subsection 1%. As s00n as practicable, the ligquidator shall
present to the court a report of the claims against the
sstabliahment with the liquidator's recommendations. The
report shall include the name and address of each claiment and
the amount of the claim finally recommsended.

b. The court may approve, disapprove, or modify the report
on claims by the liquidator. Reports not modified by the
coutt within sixty days following submiasion by the liquidator
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shall be treated by the liquidator as allowed claims, subject
to later modification or to rulings made by the cCourt pulsuant
to sybsection 15. A claia under a policy of insurance shall
not be allowed for an amount in excess of the applicable
policy limits.

20. DISTRIBUTION OP ASSETS. Under the direction of the
court, the liguidator shall pay distributions in & manner that
will ensure the proper recognition of priorities and a
reascnable balance between the expeditious completion of the
liguidation and the protection of unliquidated and
undetermined claimsg, including third-party claims,
Distribution of amssets in kind may be made at valuations set
by agresment between the liquidator and the creditor and
approved by the court.

21. UNCLALMED AND MITHMELD FUNDS.

a, Unclaimed funds subject to distclibution remarnting in
the liquidator's hande when the liquidator ia ready to apply
to the court for diacharge, including the amount distributable
to a creditor, owner, or other person who is UNXNOWR Or CANNOT
be found, shall be deposited with the treasurer of the state,
and shall be peid wlthout lnterest, except as provided in
subsection 18, to the person entitled or to the person’s legal
representative upon proof satisfactory to the treasurer of
state of the right to the funds. Any amount on deposit not
claimed within six years froe the discharge of the ligquidatot
is deemed to have been abandoned and shall become the property
of the state without formal escheat proceedings and be
transferred to the insurance division regulatory fund.

b. Punds withheld undet subsection 14 and not distributed
shal) upon discharge of the liquidator be deposited with the
trieasurer of state snd paid pursuant to subsection 18. Sums
remaining which under subsection 18 would revert to the
undistributed assets of the establishment shall be transfecred
to the lnsurance division requlatory fund and become the
propecty of the state as provided under paragraph *a~, unless
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the COmmiasioner 1n the commlssioner's discretion petitions
the court to reopen the liquidatlon pursuant to subsection 13,

¢. Notwithstanding any othec provision of this chapter,
funds as i1deptified in paragraph "a”, with the approval of the
court, shall be made avallable to the commsissioner for use in
the detection and prevention of future ingOlvencies, The
coamissions: shall hold these funds in the insurance divislon
requlatory fund and shall pay without interest, sxcept as
provided in subsection 18, to the person entitled to the funds
or to the person’s legal representative upon proof
satisfactory o the commissioner of the person’s right to the
funds. The funds shall be held by the commiasioner for a
period of two years at which time the rights and duties to the
unclaimed funds shall veat in the comaissionar.

22. TERMINATION OP PROCEEDINGS.

a. w¥hen all asaets justifying the expense ol collectlon
and distribution have been collected and distributed under
th:s chapter, the liquidatar shall apply to the court for
discharge. The cOurt may grant the discharge and make any
other orders, 1ncluding an order to trangfer remaining funds
that are uneconomical to distribute, as appropriate,

b. Any other person may apply to the court at any time for
an order under paragtaph "a®. If the application is denied,
the applicant shall pay the costs and expenses of the
liquidator in resisting the applicatlion, including a
teasonable atrorney fee.

23. RPOPENING LIQUIDATION. At any time after the
liquidation proceeding has been terminated and the liquidator
discharged, the commissioner or other jnterested party may
pstition the court to reopen the procesdings for good cause
including the discovery of additional assets. The court shall
order the proceeding recpened if it i1s gatisflied that there is
justification for the reopening,

24, DISPOSITIUN OF RECORDE DURING AND APTER TERNINATION OF
LIQUIDATION. I it appears to the comsisslioner that the
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records of an establishment :n the process of liquidation or
completely ligquidated are no longer useful, the comaissioner
mAy recommend to the court and the court shall direct what
records shall be retained for future ceference and what
records shall be destroyed.

19. EXTERNAL AUDIT OF LIQUIDATOR'S POOKS. The court may
order avdits to be made of the books of the commissioner
telating to & liquidation established under tnis chapter, and
& teport of each audit shall be flled with the commissioner
and with the court. The books, records, and other docurents
of the liquidation shall be made avajlable to the auvditor st
any time without notice. The expense of an audit shall be
considered a cost of administration of the ligquidation.

Sec. 55. Section 537A.10, subsection 1, paragraph c,
subparagraph {3), Code 2001. .s awended to read as follows:

{3) *Pranchise” also does not include any contract under
which a petroleum retailer or petroleums distcibutor is
authorised or permitted tc occupy leased marketing premises,
vhich premises are to be employed in connection with the sale,
consignment, or distribution of motor fuel under & tradeaack
wvhich is owned or controlled by a refiner which 18 requlated
by the !lederal Petroleum Marketing Practlices Act, 15 U.5.C. §
2801 et seq. The ters “rafiner® means any person enqgaged in
the refining of crude 0il to produce motor fuel. and includes
any attiliate of such person., “Pranchise® also does not
include a contract entered into by any person requlated under
chapter 123, 322, 322A, J22B, 322C, 3220, 322r, S¥2 5228, or
$438, or a contract establishing a franchise relationship with
respect tO the sale of construction equipment., lawn or qarden
equipment, or real estate.

Sec. 6. 2001 lowa Acts, Senate File 500, sectlon 19, 1s
amended to read as follows:

SEC. 1%. EPFECTIVE DATE. Sections &, 5, 7 through 11, 13
through 22, 34, and 38 of this Act take effect January 1,
20012,

Sec. 7. Chapters 523A and $23C, Code 2001, are cepealed.
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Sec. 58. Section 502.207B, Code 2001, is repealed.
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