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1 An Act making certain amendments to the Iowa trust code. 

2 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 
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S.F. H.F. ---------

1 Section 1. Section 633.1102, Code 2001, is amended by 

2 adding the following new subsection: 

3 NEW SUBSECTION. 12A. "Qualified beneficiary'' means a 

4 beneficiary who, on the date the beneficiary's qualification 

5 is determined, is any of the following: 

6 a. Eligible to receive distributions of income or 

7 principal from the trust. 

8 b. Would receive property from the trust upon immediate 

9 termination of the trust. 

10 Sec. 2. Section 633.2102, Code 2001, is amended to read as 

11 follows: 

12 633.2102 REQUIREMENTS FOR VALIDITY. 

13 1. A trust is created only if all of the following 

14 elements are satisfied: 

15 a. The settlor was competent and indicated an intention to 

16 create a trust. 

17 b. The same person is not the sole trustee and sole 

18 beneficiary. 

19 c. Bnie~~-~he-~rtl~~-i~-a-ehari~ahie-~rtl~~;-an-honerary 

20 ~rtls~7-er-a-~rtls~-£or-~he-eare-o£-an-animai;-the-~rtl~~-ha~-a 

21 de£inite-henefieiary-or-a-hene£±e±ary-who-wiii-oe-de£in±teiy 

22 a~eerta±ned-w±th±n-the-per±ed-of-the-appiieaoie-rtlie-a9a±nst 

23 perpettl±t±e~. The trust has a definite beneficiary or a 

24 beneficiary who will be definitely ascertained within the 

25 period of the applicable rule against perpetuities, unless the 

26 trust is a charitable trust, an honorary trust, or a trust for 

27 pets. 

28 2. A definite or definitely ascertainable beneficiary 

29 includes a beneficiary or class of beneficiaries designated 

30 under a power to select the beneficiaries granted by the terms 

31 of the trust to the trustee or another person. If the power 

32 is not exercised within a reasonable time, the power fails and 

33 the property passes to the person or persons who would have 

34 taken the property had the power not been conferred. 

35 Sec. 3. Section 633.2201, subsection 3, Code 2001, is 
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1 amended by striking the subsection. 

2 Sec. 4. Section 633.2205, subsection 2, Code 2001, is 

3 amended to read as follows: 

4 2. Upon termination of a trust under this section, the 

5 trustee shall distribute the trust property in accordance with 

6 the probable intention of the settlor under the circumstances. 

7 Extrinsic evidence is admissible for the purpose of 

8 ascertaining the probable intention of the settlor. 

9 Sec. 5. Section 633.2206, subsection 1, Code 2001, is 

10 amended by striking the subsection and inserting in lieu 

11 thereof the following: 

12 1. The court may reform the terms of the trust, even if 

13 unambiguous, to conform to the settlor's intent if it is 

14 proved by clear and convincing evidence that the settlor's 

15 intent and the terms of the trust were affected by a mistake 

16 of fact or law whether expressed or induced. 

17 Sec. 6. Section 633.4105, subsection 2, paragraph b, 

18 subparagraphs (1) and (2), Code 2001, are amended to read as 

19 follows: 

20 (1) By majority vote of all adtti~ qualified beneficiaries, 

21 who are adults, and the representative of any minor or 

22 incompetent qualified beneficiary, as defined by section 

23 633.6303. 

24 (2) By a person appointed by the court on petition of an 

25 interested person or of a person named as trustee by the terms 

26 of the trust. The court, in selecting a trustee, shall 

27 consider any nomination made by the adult beneficiaries and 

28 representatives of any minor and incompetent beneficiaries. 

29 Sec. 7. Section 633.4105, subsection 3, Code 2001, is 

30 amended by striking the subsection. 

31 Sec. 8. Section 633.4106, subsection 1, paragraph c, Code 

32 2001, is amended to read as follows: 

33 c. With the consent of the adtti~ qualified beneficiaries 

34 a~-oe£i"eo-i"-~ee~±on-633.4!95,-~ttb~ee~±o"-l' who are adults 

35 if the trust is irrevocable or the holder of the power to 
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S.F. H.F. 

1 revoke lacks competency or is not represented by a guardian, 

2 conservator, or agent. 

3 Sec. 9. Section 633.4111, subsection 2, paragraph a, Code 

4 2001, is amended to read as follows: 

5 a. Each qualified beneficiary who-±~-eftt±t~ed-to-an 

6 aeeotlftt±n9-tlnder-seet±oft-633~4~~37-~tlbseet±on-6. 

7 Sec. 10. Section 633.4202, subsections 2, 3, and 5, Code 

8 2001, are amended to read as follows: 

9 2. Any transaction involving the trust which is affected 

10 by a Stlbstaftt±a~ material conflict between the trustee's 

11 fiduciary and personal interests is voidable by a beneficiary 

12 affected by the transaction unless one of the following 

13 applies: 

14 a. The transaction was expressly authorized by the terms 

15 of the trust. 

16 b. The beneficiary consented to or affirmed the 

17 transaction or released the trustee from liability as provided 

18 in section 633.4506. 

19 c. The transaction is approved by the court after notice 

20 to interested persons. 

21 3. A transaction affected by a ~tlbstant±ai material 

22 conflict between personal and fiduciary interests includes any 

23 sale, encumbrance, or other transaction involving the trust 

24 property entered into by the trustee, the spouse, descendant, 

25 agent, or attorney of a trustee, or corporation or other 

26 enterprise in which the trustee has a substantial beneficial 

27 interest. 

28 5. This section does not apply to any of the following: 

29 a. An agreement between a trustee and a beneficiary 

30 relating to the appointment of the trustee. 

31 b. The payment of compensation to the trustee, whether by 

32 agreement, the terms of the trust, or this trust code. 

33 c. A transaction between a trust and another trust, 

34 decedent's or conservatorship estate of which the trustee is a 

35 fiduciary if the transaction is fair to the beneficiaries of 
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1 the trust. 

2 d. An investment by a trustee in securities of an 

3 investment company or investment trust to which the trustee, 

4 or its affiliate, provides services in a capacity other than 

5 as trustee if the investment complies with the prudent 

6 investor rule. The trustee may be compensated by the 

7 investment company or investment trust for providing services 

8 from fees charged to the trust if the trustee provides annual 

9 notice and a copy of the trustee's annual report, including 

10 the rate and method by which the trustee's compensation was 

11 determined, to the persons specified in section 633.4213. 

12 e. A deposit of trust money in a regulated financial 

13 service institution operated by the trustee. 

14 Sec. 11. Section 633.4211, Code 2001, is amended to read 

15 as follows: 

16 633.4211 ENFORCEMENT AND DEFENSE OF CLAIMS AND ACTIONS. 

17 A trustee shall take reasonable steps to enforce claims 

18 ~ne~-ere-par~-o£-~he-~rtts~-proper~y of the trust, to defend 

19 claims against the trust, and to defend against actions that 

20 may result in a loss to the trust. 

21 Sec. 12. Section 633.4213, Code Supplement 2001, is 

22 amended by striking the section and inserting in lieu thereof 

23 the following: 

24 633.4213 DUTY TO INFORM AND ACCOUNT. 

25 A trustee shall keep the qualified beneficiaries of the 

26 trust reasonably informed about the administration of the 

27 trust and the material facts necessary to protect the 

28 beneficiaries' interests. 

29 1. The trustee shall inform each qualified beneficiary of 

30 their right to receive an annual accounting and a copy of the 

31 trust instrument. The trustee shall also inform each 

32 qualified beneficiary about the process necessary to obtain an 

33 annual accounting or a copy of the trust instrument, if not 

34 provided. The trustee shall further inform the beneficiary 

35 whether the beneficiary will, or will not, receive an annual 
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1 accounting if the beneficiary fails to take any action. If a 

2 beneficiary has previously been provided the notice required 

3 by this section, additional notice shall not be required due 

4 to a change of trustees or a change in the composition of the 

5 qualified beneficiaries. 

6 2. The trustee shall provide the notice required in 

7 subsection 1 to each qualified beneficiary within a reasonable 

8 time following any of the following events: 

9 a. The commencement of the trust administration. 

10 b. The trustee becoming aware that there is a new 

11 qualified beneficiary or a representative of any minor or 

12 incompetent beneficiary. 

13 c. The trust becoming irrevocable. 

14 d. The time that no person, except the trustee, has the 

15 right to change the beneficiaries of the trust. 

16 3. A trustee of an irrevocable trust shall provide 

17 annually to each adult beneficiary and the representative of 

18 any minor or incompetent beneficiary who may receive a 

19 distribution of income or principal during the accounting time 

20 period, an accounting, unless an accounting has been waived 

21 specifically for a particular accounting time period. 

22 4. This section does not apply to any trust where the 

23 grantor has retained the right, or has transferred the right, 

24 to change the beneficiaries of the trust. 

25 5. The only consequence to a trustee's failure to provide 

26 a required accounting or notice is that the trustee shall not 

27 be able to rely upon the statute of limitations under section 

28 633.4504. If the trustee has refused, after a reasonable 

29 request, to provide an accounting to a qualified beneficiary, 

30 the court may assess costs, including attorney fees, against 

31 the trustee personally. 

32 6. The format and content of an accounting required by 

33 this section shall be within the discretion of the trustee, if 

34 sufficient to reasonably inform the beneficiary of the 

35 condition and activities of the trust during the accounting 
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1 period. 

2 7. This section applies to any trust created on or after 

3 July 1, 2002, unless the trustor has specifically waived the 

4 requirements of this section in the trust instrument. Waiver 

5 of this section shall not bar any beneficiary's common-law 

6 right to an accounting, and shall not provide any immunity to 

7 a trustee, acting under the terms of the trust, for liability 

8 to any beneficiary who discovers facts giving rise to a cause 

9 of action against the trustee. 

10 Sec. 13. Section 633.4214, Code 2001, is amended by adding 

11 the following new subsections: 

12 NEW SUBSECTION. 3. Subject to paragraph "c" and unless 

13 the terms of the trust expressly indicate that a rule in this 

14 subsection does not apply, all of the following shall apply: 

15 a. A person other than a settlor who is a beneficiary and 

16 trustee of a trust that confers on the trustee the power to 

17 make discretionary distributions to or for the trustee's 

18 personal benefit may exercise the power only in accordance 

19 with an ascertainable standard relating to the trustee's 

20 individual health, education, support, or maintenance within 

21 the meaning of section 204l(b)(l)(A) or 2514(c)(l) of the 

22 Internal Revenue Code of 1986. 

23 b. A trustee shall not exercise a power to make 

24 discretionary distributions to satisfy a legal obligation of 

25 support that the trustee personally owes to anQt.her person. 

26 c. This subsection does not apply to the following: 

27 (1) A power held by the settlor's spouse who is the 

28 trustee of a trust for which a marital deduction, as defined 

29 in section 2056(b)(5) or 2523(e) of the Internal Revenue Code 

30 of 1986, that was previously allowed. 

31 (2) A trust that may be revoked or ame~~d by the settlor. 

32 (3) A trust, if contributions to-rhe trust which qualify 

33 for an annual exclusion under section 2503(c} of the Internal 

34 Revenue Code of 1986. 

35 NEW SUBSECTION. 4. A power whose exercise is limited or 
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1 prohibited by subsection 3 may be exercised by a majority of 

2 the remaining trustees whose exercise of the power is not so 

3 limited or prohibited. If the power of all trustees is so 

4 limited or prohibited, the court may appoint a special 

5 fiduciary with authority to exercise the power. 

6 Sec. 14. Section 633.4402, subsections 3, 6, 16, 25, and 

7 27, Code 2001, are amended to read as follows: 

8 3. eont±ntte-or-part±e±pate-±n-the-operat±on-o£-a-btt~±ne~~ 

9 or-other-enterpr±se-that-±s-part-of-the-trtt~t-property-and 

10 affeet-an-±neorporat±on,-d±~so±ttt±on,-or-other-ehan~e-±n-the 

ll form-of-the-or9an±~at±on-of-the-btts±ness-or-enterpr±se. With 

12 respect to an interest in a proprietorship, partnership, 

13 limited liability company, business trust, corporation, or 

14 other form of business or enterprise, continue or participate 

15 in the operation of a business or other enterprise that is 

16 part of the trust and take any action that may be taken by 

17 shareholders, members, or property owners, including merging, 

18 dissolving, or otherwise changing the form of a business 

19 organization and contributing additional capital. 

20 6. Manage, control, divide, develop, improve, exchange, 

21 partition, change the character of, or abandon trust property. 
22 Consent, directly or through a committee or other agent, to 

23 the reorganization, consolidation, merger, dissolution, or 

24 liquidation of a corporation or other business enterprise, and 

25 participate in voting trusts, pooling arrangements, and 

26 foreclosures, and in connection therewith, deposit securities 

27 with and transfer title and delegate discretion to any 

28 protective or other committee as the trustee considers 

29 advisable. 

30 16. €on~ent,-d±reetiy-er-thrott9h-a-eomm±ttee-or-o~~ 

31 69ent,-to-the-reor9an±~at±on,-eonsoi±dat±en,-mer~er, 

32 d±sso±ttt±en,-or-±±~tt±dat±on-of-a-eorporat±on-or-other-btts±ne~~ 

33 enterpr±se7-and-part±e±pate-±n-~ot±n9-trtt~t~;-peo±±n~ 

34 arran9ements,-and-foree±osttres,-and-±n-eonneet±on-therew±th, 

35 depos±t-seettr±t±es-w±th-and-tran~fer-t±tie-and-de±e9ate 
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1 d±seret±on-to-any-proteet±ve-or-other-eomm±ttee-as-the-tr~stee 

2 eons±ders-edv±sab±e• Select a mode of payment under any 

3 employee benefit or retirement plan, annuity, or life 

4 insurance payable to the trustee, and exercise rights 

5 thereunder, including the right to indemnification for 

6 expenses and against liabilities, and take appropriate action 

7 to collect proceeds. 
8 25. Make-a-d±str±bttt±on-o£-property-end-money-±n-d±v±dea 

9 or-ttnd±v±ded-±nterests,-pro-rata-or-non-pro-rete,-and-adj~st 

10 restt±t±n9-d±££erenees-±n-ve±ttet±on. Upon distribution of 

11 trust property or the division or termination of a trust, make 

12 distribution in divided or undivided interests, allocate 

13 particular assets in proportionate or disproportionate shares, 

14 value the trust property for those purposes, and adjust for 

15 resulting differences in valuation. 
16 27. Expend-trttst-£ttnds-to-±nspeet-or-±nvest±9ete-property 

17 that-the-trttstee-hes-been-asked-to-ho±d,-or-property-owned-or 

18 operated-by-an-ent±ty-±n-wh±eh-the-trttstee-ho±ds-or-has-been 

19 asked-to-ho±d-an-±nterest-£or-the-pttrpose-o£-determ±n±n9-the 

20 epp±±eat±on-o£-env±ronmente±-±ew-w±th-respeet~to-the-property, 

21 and-teke-aet±on-to-prevent,-abate,-or-otherw±~e-remedy-any 

22 aetttat-or-potent±e±-v±o±et±on-o£-any-env±ronmenta±-taw 
23 a££eet±n~-property-hetd-d±reet±y-or-±nd±reet±y-by-the-trttstee• 

24 With respect to any actual or potential violation of any 

25 environmental law affecting property held directly or 

26 indirectly by the trustee, a trustee shall do all of the 

27 following: 

28 a. Inspect or investigate property the trustee holds or 

29 has been asked to hold or property owned or operated by an 
30 organization in which the trustee holds an interest in or has 

31 been asked to hold an interest in, and expend trust funds 

32 therefore, for the purpose of determining any potential 

33 environmental law violations with respect to the property. 

34 b. Take action to prevent, abate, or otherwise remedy any 

35 actual or potential violation of any environmental law 
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1 affecting property held directly or indirectly by the trustee, 

2 whether taken before or after the assertion of a claim or the 

3 initiation of governmental enforcement. 

4 c. Decline to accept property into trust or disclaim any 

5 power with respect to property that is or may be burdened with 

6 liability for violation of any environmental law. 

7 d. Negotiate claims against the trust which may be 

8 asserted for an alleged violation of environmental law. 

9 e. Pay the expense of any inspection, review, abatement, 

10 or remedial action to comply with environmental law. 

11 Sec. 15. Section 633.4402, Code 2001, is amended by adding 

12 the following new subsections: 

13 NEW SUBSECTION. 31. Resolve a dispute concerning the 

14 interpretation of the trust or its administration by 

15 mediation, arbitration, or other procedure for alternative 

16 dispute resolution. 

17. NEW SUBSECTION. 32. Upon termination of the trust, 

18 exercise the powers necessary to conclude the administration 

19 of the trust and distribute the trust property to the person 

20 or persons entitled to the trust property. 

21 Sec. 16. Section 633.4502, Code 2001, is amended by adding 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

the following new subsection: 

NEW SUBSECTION. 8. Order any other appropriate relief. 

Sec. 17. Section 633.4506, subsection 2, Code 2001, is 

amended to read as follows: 

2. No~w~~h~~a"ding-~he-pro~~s~ons-o£-s~bsee~ion-t,-a A 

beneficiary may hold a trustee liable for breach of trust 

~nder-ei~her-o£-the-fottowing-e~re~mstanees despite a consent, 

release, or affirmance by the beneficiary, if, at the time of 

the consent, release, or affirmance, all of the following 

applied: 

a. The beneficiary at-~he-time-o£-the-eonsent,-retease,-or 

e££~rma"ee-did-not-know-o£-the-bene£ie~ary~s-r~~hts-and-o£-the 

ma~er~at-£aets-the-tr~stee-knew-or-shott%d-na~e-known-end-tne 

trtt~tee-d±d-not-rea~onabty-bet±e~e-that-the-be"ef±e±ary-knew 
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1 did not know of the beneficiary's rights. 

2 b. The eonsen~,-~eiease,-o~-a££irmanee-o£-~he-bene£ieiary 

3 was-ind~eed-by-imprope~-eond~e~-o£-~he-~r~s~ee beneficiary did 

4 not know the material facts known to the trustee or which the 

5 trustee should have known. 

6 c. The trustee did not reasonably believe that the 

7 beneficiary knew the beneficiary's rights or that the 

8 beneficiary knew material facts known to the trustee or which 

9 the trustee should have known. 

10 Sec. 18. Section 633.4506, Code 2001, is amended by adding 

11 the following new subsection: 

12 NEW SUBSECTION. 3. A beneficiary may hold a trustee 

13 liable for breach of a trust, despite a consent, release, or 

14 affirmance by the beneficiary, if the consent, release, or 

15 affirmance was induced by improper conduct of the trustee. 

16 Sec. 19. Section 633.4601, subsection 2, Code 2001, is 

17 amended to read as follows: 

18 2. A trustee is personally liable for obligations arising 

19 from ownership or control of trust property or, including 

20 liability for environmental law violations, and for torts 

21 committed in the course of administering a trust only if the 

22 trustee is personally at fault. 

23 Sec. 20. Section 633.6101, Code 2001, is amended by 

24 striking the section and inserting in lieu thereof the 

25 following: 

26 633.6101 SUBJECT MATTER JURISDICTION. 

27 The district c~rt has exclusive jurisdiction of 

28 proceedings concernin~ the internal affairs of a trust and of 

29 actions and proceedings to determine the existence of a trust, 

30 actions and proceedings by or against creditors or debtors of 

31 a trust, and other actions and proceedings involving a trust 

32 and third persons. 

33 Sec. 21. Section 633.6105, Code 2001, is amended by 

34 striking the section and inserting in lieu thereof the 

35 following: 

-10-
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1 633.6105 TRANSFER OF JURISDICTION. 

2 1. The court may transfer the place of administration of a 

3 trust to or from this state or transfer some or all of the 

4 trust property to a trustee in or outside this state if it 

5 finds that the transfer of the trust property to a trustee in 

6 this or another jurisdiction, or the transfer of the place of 

7 administration of a trust to this or another jurisdiction, 

8 will promote the best interests of the trust and those 

9 interested in it, taking into account the economical and 

10 convenient administration of the trust and the views of the 

11 qualified beneficiaries. 

12 2. A new trustee to whom the trust property is to be 

13 transferred shall be qualified, willing, and able to 

14 administer the trust or trust property under the terms of the 

15 trust. 

16 3. If the trust or any portion of the trust property is 

17 transferred to another jurisdiction and if approval of the 

18 transfer by the other court is required under the law of the 

19 other jurisdiction, the proper court in the other jurisdiction 

20 must have approved the transfer in order for the transfer to 

21 be effective. 

22 4. If a transfer is ordered, the court may direct the 

23 manner of transfer and impose terms and conditions as may be 

24 just, including a requirement for the substitution of a 

25 successor trustee in any pending litigation in this state. A 

26 delivery of property in accordance with the order of the cour~--· 

27 is a full discharge of the trustee with respect to all 

28 property specified in the order. 

29 5. If the court grants a petition to transfer a trust or 

30 trust property to thi~ ~?te, the court shall require the 

31 trustee to give a bond, if necessary under the law of the 

32 other jurisdiction or of this state, and may require bond as 

33 provided in section 633.4102. 

34 Sec. 22. Section 633.6301, Code 2001, is amended by adding 

35 the following new subsections: 
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1 NEW SUBSECTION. 4. Notice to a person who may represent 

2 and bind another person under this chapter has the same effect 

3 as if notice were given directly to the person represented. 

4 NEW SUBSECTION. 5. The consent of a person who may 

5 represent and bind another person under this chapter is 

6 binding on the person represented unless the person 

7 represented objects to the representation before the consent 

8 would otherwise have become effective. 

9 Sec. 23. NEW SECTION. 633.7101 DIVISION PREVAILS. 

10 Notwithstanding any Code provision to the contrary, the 

'· 11 provisions of this Division XX shall prevail over any other 

12 applicable Code provision. 

13 EXPLANATION 

14 This bill provides for a number of amendments to the Iowa 

15 trust code. 

16 The bill defines "qualified beneficiary" to mean any 

17 beneficiary who, on the date the beneficiary's qualification 

18 is determined, is eligible to receive income or principal, or 

19 would receive property from the trustee upon immediate 

20 termination of the trust. The bill makes numerous 

21 modifications to the use of the term throughout the trust 

22 code. 

23 The bill provides that the power to select beneficiaries 

24 under the trust must be exercised within a reasonable time, or 

25 the power fails and the property passes to the person or 

26 persons who would have taken the property had the power not 

27 been conferred. 

28 The bill provides that the court may reform the terms of 

29 the trust, even if unambiguous, to conform to the settlor's 

30 intent if it is proved by clear and convincing evidence that 

31 the settlor's intent and the terms of the trust were affected 

32 by a mistake of fact or law whether expressed or induced. 

33 The bill provides that extrinsic evidence may be considered 

34 in determining to whom to distribute the trust property when a 

35 trust with insufficient value to justify continued 
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1 administration is terminated. 

2 The bill substitutes the term "material" for the term 

3 "substantial" when referring to conflicts between the 

4 trustee's fiduciary and personal interests. The bill allows 

5 the trustee in a capacity other than as trustee to invest in 

6 mutual and proprietary funds even where the trustee provides 

7 services to the fund. The investment must comply with the 

8 prudent investor rule. If the trust pays a fee for these 

9 services, the trustee must provide notification pursuant to 

10 Code section 633.4213. The trustee is also permitted to 

11 establish trust funds in the trustee's own banking department. 

12 The bill also provides that the trustee shall keep the 

13 qualified beneficiaries of the trust reasonably informed about 

14 the administration of the trust and the material facts 

15 necessary for the qualified beneficiaries to protect their 

16 interests, including an annual accounting and a copy of the 

17 trust instrument. 

18 The bill provides certain provisions regarding the terms of 

19 a trust relating to estate and gift tax consequences. 

20 The bill provides additional trust powers to a trustee, 

21 including certain actions necessary to accomplish the proper 

22 management, investment, and distribution of the trust property 

23 including trustee power to make certain discretionary 

24 distributions, trustee participation in the operation of a 

25 business or other enterprise that is part of the trust 

26 property, trustee participation in an employee benefit or 

27 retirement plan, annuity, or life insurance, trustee 

28 participation in the distribution or division or' trust 

29 property·, trustee participation in any potential environmental 

30 law violations in regard to any trust property, trustee 

31 participation in dispute resolution concerning the 

32 interpretation of the trust, and trustee participation in 

33 administering the trust upon termination. 

34 The bill provides that a beneficiary may hold a trustee 

35 liable for breach of trust, despite a consent, release, or 
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1 affirmance by the beneficiary, if at the time of such consent, 

2 release or affirmance, the beneficiary did not know the 

3 beneficiary's rights, the beneficiary did not know the 

4 material facts known to the trustee or which the trustee 

5 should have known, and the trustee did not reasonably believe 

6 the beneficiary knew either of the above. The bill further 

7 provides a beneficiary may hold a trustee liable for a breach 

8 of trust if the beneficiary's consent, release, or affirmance 

9 was induced by improper conduct on the part of the trustee. 

10 The bill provides that a trustee is personally liable for 

11 environmental law violations for torts committed in the course 

12 of administering a trust only if the trustee is personally at 

13 fault. 

14 The bill provides that the district court has exclusive 

15 jurisdiction over proceedings concerning the internal affairs 

16 of a trust and of actions and proceedings to determine the 

17 existence of a trust, actions and proceedings by or against 

18 creditors or debtors of a trust, and other actions and 

19 proceedings involving a trust and third persons. 

20 The bill provides that notice to a representative is 

21 considered to be binding on the person represented unless the 

22 person represented objects to the representation before the 

23 consent would otherwise have become effective. 

24 The bill provides that, notwithstanding any Code provision 

25 to the contrary, the provisions of this division XX shall 

26 prevail over any other applicable Code provision. 

27 

28 

29 

30 

31 

32 

33 

34 

35 
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1 Section 1. Section 633.1102, Code 2001, is amended by 

2 adding the following new subsection: 

3 NEW SUBSECTION. 12A. "Qualified beneficiary" means a 

4 beneficiary who, on the date the beneficiary's qualification 

5 is determined, is any of the following: 

6 a. Eligible to receive distributions of income or 

7 principal from the trust. 

8 b. Would receive property from the trust upon immediate 

9 termination of the trust. 

10 Sec. 2. Section 633.2102, Code 2001, is amended to read as 

11 follows: 

12 633.2102 REQUIREMENTS FOR VALIDITY. 

13 1. A trust is created only if all of the following 

14 elements are satisfied: 

15 a. The settlor was competent and indicated an intention to 

16 create a trust. 

17 b. The same person is not the sole trustee and sole 

18 beneficiary. 

19 c. B~%ess-the-tr~st-~s-a-ehar~tab~e-tr~st,-a~-hefterary 

20 trttst7-or-a-trttst-£or-the-eare-e£-a~-a~~ma%,-the-tr~st-has-a 

21 def±~±te-bene£ie±ary-or-a-be~e£ieiary-whe-wi%i-be-de£~~±teiy 

22 aseerta~~ed-w~t~±~-t~e-~er±oe-e£-t~e-a~~i±eabie-rttie-aga±~st 

23 ~er~et~±t~es. The trust has a definite beneficiary or a 

24 beneficiary who will be definitely ascertained within the 

25 period of the applicable rule against perpetuities, unless the 

26 trust is a charitable trust, an honorary trust, or a trust for 

27 pets. 

28 2. A definite or definitely ascertainable beneficiary 

29 includes a beneficiary or class of beneficiaries designated 

30 under a power to select the beneficiaries granted by the terms 

31 of the trust to the trustee or another person. If the power 

32 is not exercised within a reasonable time, the power fails and 

33 the property passes to the person or persons who would have 

34 taken the property had the power not been conferred. 

35 Sec. 3. Section 633.2201, subsection 3, Code 2001, is 
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by striking the subsection. 

2 Sec. 4. Section 633.2205, subsection 2, Code 2001, is 

3 amended to read as follows: 

4 2. Upon termination of a trust under this section, the 

5 trustee shall distribute the trust property in accordance with 

6 the probable intention of the settlor under the circumstances. 

7 Extrinsic evidence is admissible for the purpose of 

8 ascertaining the probable intention of the settlor. 

9 Sec. 5. Section 633.2206, subsection 1, Code 2001, is 

10 amended by striking the subsection and inserting in lieu 

11 thereof the following: 

12 1. The court may reform the terms of the trust, even if 

13 unambiguous, to conform to the settlor's intent if it is 

14 proved by clear and convincing evidence that the settlor's 

15 intent and the terms of the trust were affected by a mistake 

16 of fact or law whether expressed or induced. 

Sec. 6. Section 633.4105, subsection 2, paragraph b, 

ubparagraphs (1) and (2), Code 2001, are amended to read as 

19 follows: 

20 (l) By majority vote of all adtt~t qualified beneficiariesL 

21 who are adults, and the representative of any minor or 

22 incompetent qualified beneficiary, as defined by section 

23 633.6303. 

24 (2) By a person appointed by the court on petition of an 

25 interested person or of a person named as trustee by the terms 

26 of the trust. The court, in selecting a trustee, shall 

27 consider any nomination made by the adult beneficiaries and 

28 representatives of any minor and incompetent beneficiaries. 

29 Sec. 7. Section 633.4105, subsection 3, Code 2001, is 

30 amended by striking the subsection. 

31 Sec. 8. Section 633.4106, subsection 1, paragraph c, Code 

32 2001, is amended to read as follows: 

33 c. With the consent of the adtt~t qualified beneficiaries 

ae-derined-i~-eeetien-633.4~957-ettbseetio~-~7 who are adults 

f the trust is irrevocable or the holder of the power to 
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1 revoke lacks competency or is not represented by a guardian, 

2 conservator, or agent. 

3 Sec. 9. Section 633.4111, subsection 2, paragraph a, Code 

4 2001, is amended to read as follows: 

5 a. Each qualified beneficiary who-~s-en~~~ied-~o-8n 

6 aeeottn~in9-ttnder-seet±on-633~4zi3,-sttbsee~±on-6. 

7 Sec. 10. Section 633.4202, subsections 2, 3, and 5, Code 

8 2001, are amended to read as follows: 

9 2. Any transaction involving the trust which is affected 

10 by a sttbst8nt±ai material conflict between the trustee's 

11 fiduciary and personal interests is voidable by a beneficiary 

12 affected by the transaction unless one of the following 

13 applies: 

14 a. The transaction was expressly authorized by the terms 

15 of the trust. 

16 b. The beneficiary consented to or affirmed the 

17 transaction or released the trustee from liability as provided 

18 in section 633.4506. 

19 c. The transaction is approved by the court after notice 

20 to interested persons. 

21 3. A transaction affected by a sttbs~8nt±ai material 

22 conflict between personal and fiduciary interests includes any 

23 sale, encumbrance, or other transaction involving the trust 

24 property entered into by the trustee, the spouse, descendant, 

25 agent, or attorney of a trustee, or corporation or other 

26 enterprise in which the trustee has a substantial beneficial 

27 interest. 

28 5. This section does not apply to any of the following: 

29 a. An agreement between a trustee and a beneficiary 

30 relating to the appointment of the trustee. 

31 b. The payment of compensation to the trustee, whether by 

32 agreement, the terms of the trust, or this trust code. 

33 c. A transaction between a trust and another trust, 

34 decedent's or conservatorship estate of which the trustee is a 

35 fiduciary if the transaction is fair to the beneficiaries of 
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the trust. 

2 d. An investment by a trustee in securities of an 

3 investment company or investment trust to which the trustee, 

4 or its affiliate, provides services in a capacity other than 

5 as trustee if the investment complies with the prudent 

6 investor rule. The trustee may be compensated by the 

7 investment company or investment trust for providing services 

8 from fees charged to the trust if the trustee provides annual 

9 notice and a copy of the trustee's annual report, including 

10 the rate and method by which the trustee's compensation was 

11 determined, to the persons specified in section 633.4213. 

12 e. A deposit of trust money in a regulated financial 

13 service institution operated by the trustee. 

14 Sec. 11. Section 633.4211, Code 2001, is amended to read 

15 as follows: 

16 633.4211 ENFORCEMENT AND DEFENSE OF CLAIMS AND ACTIONS. 

A trustee shall take reasonable steps to enforce claims 

~at-are-~ert-o€-the-tr~st-~roperty of the trust, to defend 

19 claims against the trust, and to defend against actions that 

20 may result in a loss to the trust. 

21 Sec. 12. Section 633.4213, Code Supplement 2001, is 

22 amended by striking the section and inserting in lieu thereof 

23 the following: 

24 633.4213 DUTY TO INFORM AND ACCOUNT. 

25 A trustee shall keep the qualified beneficiaries of the 

26 trust reasonably informed about the administration of the 

27 trust and the material facts necessary to protect the 

28 beneficiaries' interests. 

29 1. The trustee shall inform each qualified beneficiary of 

30 their right to receive an annual accounting and a copy of the 

31 trust instrument. The trustee shall also inform each 

32 qualified beneficiary about the process necessary to obtain an 

33 annual accounting or a copy of the trust instrument, if not 

rovided. The trustee shall further inform the beneficiary 

ether the beneficiary will, or will not, receive an annual 
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1 accounting if the beneficiary fails to take any action. If a 

2 beneficiary has previously been provided the notice required 

3 by this section, additional notice shall not be required due 

4 to a change of trustees or a change in the composition of the 

5 qualified beneficiaries. 

6 2. The trustee shall provide the notice required in 

7 subsection 1 to each qualified beneficiary within a reasonable 

8 time following any of the following events: 

9 a. The commencement of the trust administration. 

10 b. The trustee becoming aware that there is a new 

11 qualified beneficiary or a representative of any minor or 

12 incompetent beneficiary. 

13 c. The trust becoming irrevocable. 

14 d. The time that no person, except the trustee, has the 

15 right to change the beneficiaries of the trust. 

16 3. A trustee of an irrevocable trust shall provide 

17 annually to each adult beneficiary and the representative of 

18 any minor or incompetent beneficiary who may receive a 

19 distribution of income or principal during the accounting time 

20 period, an accounting, unless an accounting has been waived 

21 specifically for a particular accounting time period. 

22 4. This section does not apply to any trust where the 

23 grantor has retained the right, or has transferred the right, 

24 to change the beneficiaries of the trust. 

25 5. The only consequence to a trustee's failure to provide 

26 a required accounting or notice is that the trustee shall not 

27 be able to rely upon the statute of limitations under section 

28 633.4504. If the trustee has refused, after a reasonable 

29 request, to provide an accounting to a qualified beneficiary, 

30 the court may assess costs, including attorney fees, against 

31 the trustee personally. 

32 6. The format and content of an accounting required by 

33 this section shall be within the discretion of the trustee, if 

34 sufficient to reasonably inform the beneficiary of the 

35 condition and activities of the trust during the accounting 
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period. 

2 7. This section applies to any trust created on or after 

3 July 1, 2002, unless the trustor has specifically waived the 

4 requirements of this section in the trust instrument. Waiver 

5 of this section shall not bar any beneficiary's common-law 

6 right to an accounting, and shall not provide any immunity to 

7 a trustee, acting under the terms of the trust, for liability 

8 to any beneficiary who discovers facts giving rise to a cause 

9 of action against the trustee. 

10 Sec. 13. Section 633.4214, Code 2001, is amended by adding 

ll the following new subsections: 

12 NEW SUBSECTION. 3. Subject to paragraph "c" and unless 

13 the terms of the trust expressly indicate that a rule in this 

14 subsection does not apply, all of the following shall apply: 

15 a. A person other than a settlor who is a beneficiary and 

16 trustee of a trust that confers on the trustee the power to 

ke discretionary distributions to or for the trustee's 

personal benefit may exercise the power only in accordance 

19 with an ascertainable standard relating to the trustee's 

20 individual health, education, support, or maintenance within 

21 the meaning of section 204l(b)(l)(A) or 2514(c)(l) of the 

22 Internal Revenue Code of 1986. 

23 b. A trustee shall not exercise a power to make 

24 discretionary distributions to satisfy a legal obligation of 

25 support that the trustee personally owes to another person. 

26 c. This subsection does not apply to the following: 

27 (1) A power held by the settlor's spouse who is the 

28 trustee of a trust for which a marital deduction, as defined 

29 in section 2056(b)(5) or 2523(e) of the Internal Revenue Code 

30 of 1986, that was previously allowed. 

31 (2) A trust that may be revoked or amended by the settlor. 

32 (3) A trust, if contributions to the trust which qualify 

33 for an annual exclusion under section 2503(c) of the Internal 

enue Code of 1986. 

NEW SUBSECTION. 4. A power whose exercise is limited or 
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1 prohibited by subsection 3 may be exercised by a majority of 

2 the remaining trustees whose exercise of the power is not so 

3 limited or prohibited. If the power of all trustees is so 

4 limited or prohibited, the court may appoint a special 

5 fiduciary with authority to exercise the power. 

6 Sec. 14. Section 633.4402, subsections 3, 6, 16, 25, and 

7 27, Code 2001, are amended to read as follows: 

8 3. €oft~~n~e-or-par~~e~pa~e-±n-~he-epera~±en-e£-a-b~~±ne~~ 

9 or-e~her-enterpr±se-~he~-±s-par~-e£-~he-~r~~~-proper~y-and 

10 a££ee~-an-±neerporat±en,-d~ssoi~~±en7-or-o~her-ehange-±n-the 

11 £orm-o£-~he-ergan~~a~±en-e£-the-b~~~ness-or-en~erpr±se~ With 

12 respect to an interest in a proprietorship, partnership, 

13 limited liability company, business trust, corporation, or 

14 other form of business or enterprise, continue or participate 

15 in the operation of a business or other enterprise that is 

16 part of the trust and take any action that may be taken by 

17 shareholders, members, or property owners, including merging, 

18 dissolving, or otherwise changing the form of a business 

19 organization and contributing additional capital. 

20 6. Manage, control, divide, develop, improve, exchange, 

21 partition, change the character of, or abandon trust property. 

22 Consent, directly or through a committee or other agent, to 

23 the reorganization, consolidation, merger, dissolution, or 

24 liquidation of a corporation or other business enterprise, and 

25 participate in voting trusts, pooling arranqements, and 

26 foreclosures, and in connection therewith, deposit securities 

27 with and transfer title and delegate discretion to any 

28 protective or other committee as the trustee considers 

29 advisable. 

30 16. €en~en~,-d±ree~iy-er-~hrettgh-e-eemm±~~ee-er-e~her 

31 egen~,-~e-~he-reergan±za~~on,-eensoi±de~±on,-merger, 

32 d±ssoi~t±on7-er-i±qtt±de~±on-e£-e-eorpere~±en-er-other-btt~±ne~s 

33 en~er~r±se,-and-part±e±pa~e-±n-ve~~ng-trtt~~~,-peei~ng 

34 arrangements1-end-£oreeiosttre~,-and-~n-eonneet±en-~herew±~h, 

35 depos±~-~eettr±~±e~-w±~h-and-~ran~£er-~±~ie-and-deiega~e 
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d±se~et±on-to-any-p~otee~±~e-o~-o~her-eommittee-as-the-tr~stee 

2 eons±de~s-ad~±sabie~ Select a mode of payment under any 

3 employee benefit or retirement plan, annuity, or life 

4 insurance payable to the trustee, and exercise rights 

5 thereunder, including the right to indemnification for 

6 expenses and against liabilities, and take appropriate action 

7 to collect proceeds. 

8 25. Make-a-d±str±b~~±on-or-p~oper~y-an~-money-±n-~±~±~e~ 

9 or-~n~±~±~ed-±n~e~es~s7-pro-rata-or-non-pro-rata7-and-ad;~st 

10 ~es~tt±ng-d±~~e~enees-±n-~at~at±on. Upon distribution of 

11 trust property or the division or termination of a trust, make 
12 distribution in divided or undivided interests, allocate 

13 particular assets in proportionate or disproportionate shares, 

14 value the trust property for those purposes, and adjust for 

15 resulting differences in valuation. 

16 27. Expend-tr~st-£~nds-to-±nspee~-or-±n~es~±ga~e-proper~y 

at-the-~~~stee-has-been-asked-~o-hotd,-o~-property-owned-o~ 

operated-by-an-ent±ty-±n-wh±eh-the-tr~s~ee-hotds-or-has-been 

19 asked-~o-hotd-an-±nteres~-ro~-the-p~rpose-o£-determ±nin9-~he 

20 appt±ea~±on-or-en~±ronmen~at-iaw-w±th-~espee~-te-the-prope~~y, 

21 and-take-ae~±on-~e-pre~en~,-aba~e,-or-o~herw±se-remedy-any 

22 ae~~at-er-po~en~±at-~±oia~±en-o~-any-en~±~onmen~at-taw 

23 arree~±ng-proper~y-heid-d±ree~ty-or-±nd±ree~iy-by-~he-~r~s~ee. 

24 With respect to any actual or potential violation of any 
25 environmental law affecting property held directly or 

26 indirectly by the trustee, a trustee shall do all of the 
27 following: 

28 a. Inspect or investigate property the trustee holds or 

29 has been asked to hold or property owned or operated by an 

30 organization in which the trustee holds an interest in or has 

31 been asked to hold an interest in, and expend trust funds 

32 therefore, for the purpose of determining any potential 

33 environmental law violations with respect to the property. 

b. Take action to prevent, abate, or otherwise remedy any 

ctual or potential violation of any environmental law 
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1 affecting property held directly or indirectly by the trustee, 

2 whether taken before or after the assertion of a claim or the 

3 initiation of governmental enforcement. 

4 c. Decline to accept property into trust or disclaim any 

5 power with respect to property that is or may be burdened with 

6 liability for violation of any environmental law. 

7 d. Negotiate claims against the trust which may be 

8 asserted for an alleged violation of environmental law. 

9 e. Pay the expense of any inspection, review, abatement, 

10 or remedial action to comply with environmental law. 

11 Sec. 15. Section 633.4402, Code 2001, is amended by adding 

12 the following new subsections: 

13 NEW SUBSECTION. 31. Resolve a dispute concerning the 

14 interpretation of the trust or its administration by 

15 mediation, arbitration, or other procedure for alternative 

16 dispute resolution. 

17 NEW SUBSECTION. 32. Upon termination of the trust, 

18 exercise the powers necessary to conclude the administration 

19 of the trust and distribute the trust property to the person 

20 or persons entitled to the trust property. 

21 Sec. 16. Section 633.4502, Code 2001, is amended by adding 

22 the following new subsection: 

23 NEW SUBSECTION. 8. Order any other appropriate relief. 

24 Sec. 17. Section 633.4506, subsection 2, Code 2001, is 

25 amended to read as follows: 

26 2. Netwithsta~di~~-the-~revi~ie~~-e£-sttb~ee~±e~-1,-a A 

27 beneficiary may hold a trustee liable for breach of trust 

28 tt~der-either-e£-the-£ellowi~~-e±rettmsta~ee~ despite a consent, 

29 release, or affirmance by the beneficiary, if, at the time of 

30 the consent, release, or affirmance, all of the following 

31 applied: 

32 a. The beneficiary at-~he-time-e£-the-eo~~e~~,-relea~e,-er 

33 a££±rma~ee-d±d-~et-k~ow-e£-the-be~e£±eiary~~-ri~ht~-a~d-e£-the 

34 mater±al-£aet~-the-trtt~tee-k~ew-er-shettld-have-k~ew~-a~d-the 

35 trtt~tee-d±d-net-rea~enably-bel±eve-that-the-be~e£ie±ary-knew 
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did not know of the beneficiary's rights. 

2 b. The eonsent,-reiea~e;-or-affirmaftee-of-the-benefieiery 

3 wes-ind~eed-by-improper-eona~et-of-the-tr~stee beneficiary did 

4 not know the material facts known to the trustee or which the 

5 trustee should have known. 

6 c. The trustee did not reasonably believe that the 

7 beneficiary knew the beneficiary's rights or that the 

8 beneficiary knew material facts known to the trustee or which 

9 the trustee should have known. 

10 Sec. 18. Section 633.4506, Code 2001, is amended by adding 

11 the following new subsection: 

12 NEW SUBSECTION. 3. A beneficiary may hold a trustee 

13 liable for breach of a trust, despite a consent, release, or 

14 affirmance by the beneficiary, if the consent, release, or 

15 affirmance was induced by improper conduct of the trustee. 

16 Sec. 19. Section 633.4601, subsection 2, Code 2001, is 

mended to read as follows: 

2. A trustee is personally liable for obligations arising 

19 from ownership or control of trust property or, including 

20 liability for environmental law violations, and for torts 

21 committed in the course of administering a trust only if the 

22 trustee is personally at fault. 

23 Sec. 20. Section 633.6101, Code 2001, is amended by 

24 striking the section and inserting in lieu thereof the 

25 following: 

26 633.6101 SUBJECT MATTER JURISDICTION. 

27 The district court has exclusive jurisdiction of 

28 proceedings concerning the internal affairs of a trust and of 

29 actions and proceedings to determine the existence of a trust, 

30 actions and proceedings by or against creditors or debtors of 

31 a trust, and other actions and proceedings involving a trust 

32 and third persons. 

33 Sec. 21. Section 633.6105, Code 2001, is amended by 

triking the section and inserting in lieu thereof the 

ollowing: 
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1 633.6105 TRANSFER OF JURISDICTION. 

2 1. The court may transfer the place of administration of a 

3 trust to or from this state or transfer some or all of the 

4 trust property to a trustee in or outside this state if it 

5 finds that the transfer of the trust property to a trustee in 

6 this or another jurisdiction, or the transfer of the place of 

7 administration of a trust to this or another jurisdiction, 

8 will promote the best interests of the trust and those 

9 interested in it, taking into account the economical and 

10 convenient administration of the trust and the views of the 

11 qualified beneficiaries. 

12 2. A new trustee to whom the trust property is to be 

13 transferred shall be qualified, willing, and able to 

14 administer the trust or trust property under the terms of the 

15 trust. 

16 3. If the trust or any portion of the trust property is 

17 transferred to another jurisdiction and if approval of the 

18 transfer by the other court is required under the law of the 

19 other jurisdiction, the proper court in the other jurisdiction 

20 must have approved the transfer in order for the transfer to 

21 be effective. 

22 4. If a transfer is ordered, the court may direct the 

23 manner of transfer and impose terms and conditions as may be 

24 just, including a requirement for the substitution of a 

25 successor trustee in any pending litigation in this state. A 

26 delivery of property in accordance with the order of the court 

27 is a full discharge of the trustee with respect to all 

28 property specified in the order. 

29 5. If the court grants a petition to transfer a trust or 

30 trust property to this state, the court shall require the 

31 trustee to give a bond, if necessary under the law of the 

32 other jurisdiction or of this state, and may require bond as 

33 provided in section 633.4102. 

34 Sec. 22. Section 633.6301, Code 2001, is amended by adding 

35 the following new subsections: 
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NEW SUBSECTION. 4. Notice to a person who may represent 

2 and bind another person under this chapter has the same effect 

3 as if notice were given directly to the person represented. 

4 NEW SUBSECTION. 5. The consent of a person who may 

5 represent and bind another person under this chapter is 

6 binding on the person represented unless the person 

7 represented objects to the representation before the consent 

8 would otherwise have become effective. 

9 Sec. 23. NEW SECTION. 633.7101 DIVISION PREVAILS. 

10 Notwithstanding any Code provision to the contrary, the 

11 provisions of this Division XX shall prevail over any other 

12 applicable Code provision. 

13 EXPLANATION 

14 This bill provides for a number of amendments to the-Iowa 

15 trust code. 

16 The bill defines "qualified beneficiary" to mean any 

eneficiary who, on the date the beneficiary's qualification 

is determined, is eligible to receive income or principal, or 

19 would receive property from the trustee upon immediate 

20 termination ~f the trust. The bill makes numerous 

21 modifications to the use of the term throughout the trust 

22 code. 

23 The bill provides that the power to select beneficiaries 

24 under the trust must be exercised within a reasonable time, or 

25 the power fails and the property passes to the person or 

26 persons who would have taken the property had the power not 

27 been conferred. 

28 The bill provides that the court may reform the terms of 

29 the trust, even if unambiguous, to conform to the settlor's 

30 intent if it is proved by clear and convincing evidence that 

31 the settlor's intent and the terms of the trust were affected 

32 by a mistake of fact or law whether expressed or induced. 

33 The bill provides that extrinsic evidence may be considered 

determining to whom to distribute the trust property when a 

rust with insufficient value to justify continued 
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1 administration is terminated. 

2 The bill substitutes the term "material" for the term 

3 "substantial" when referring to conflicts between the 

4 trustee's fiduciary and personal interests. The bill allows 

5 the trustee in a capacity other than as trustee to invest in 

6 mutual and proprietary funds even where the trustee provides 

7 services to the fund. The investment must comply with the 

8 prudent investor rule. If the trust pays a fee for these 

9 services, the trustee must provide notification pursuant to 

10 Code section 633.4213. The trustee is also permitted to 

11 establish trust funds in the trustee's own banking department. 

12 The bill also provides that the trustee shall keep the 

13 qualified beneficiaries of the trust reasonably informed about 

14 the administration of the trust and the material facts 

15 necessary for the qualified beneficiaries to protect their 

16 interests, including an annual accounting and a copy of the 

17 trust instrument. 

18 The bill provides certain provisions regarding the terms of 

19 a trust relating to estate and gift tax consequences. 

20 The bill provides additional trust powers to a trustee, 

21 including certain actions necessary to accomplish the proper 

22 management, investment, and distribution of the trust property 

23 including trustee power to make certain discretionary 

24 distributions, trustee participation in the operation of a 

25 business or other enterprise that is part of the trust 

26 property, trustee participation in an employee benefit or 

27 retirement plan, annuity, or life insurance, trustee 

28 participation in the distribution or division of trust 

29 property, trustee participation in any potential environmental 

30 law violations in regard to any trust property, trustee 

31 participation in dispute resolution concerning the 

32 interpretation of the trust, and trustee participation in 

33 administering the trust upon termination. 

34 The bill provides that a beneficiary may hold a trustee 

35 liable for breach of trust, despite a consent, release, or 
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affirmance by the beneficiary, if at the time of such consent, 

2 release or affirmance, the beneficiary did not know the 

3 beneficiary's rights, the beneficiary did not know the 

4 material facts known to the trustee or which the trustee 

5 should have known, and the trustee did not reasonably believe 

6 the beneficiary knew either of the above. The bill further 

7 provides a beneficiary may hold a trustee liable for a breach 

8 of trust if the beneficiary's consent, release, or affirmance 

9 was induced by improper conduct on the part of the trustee. 

10 The bill provides that a trustee is personally liable for 

11 environmental law violations for torts committed in the course 

12 of administering a trust only if the trustee is personally at 

13 fault. 

14 The bill provides that the district court has exclusive 

15 jurisdiction over proceedings concerning the internal affairs 

16 of a trust and of actions and proceedings to determine the 

xistence of a trust, actions and proceedings by or against 

creditors or debtors of a trust, and other actions and 

19 proceedings involving a trust and third persons. 

20 The bill provides that notice to a representative is 

21 considered to be binding on the person represented unless the 

22 person represented objects to the representation before the 

23 consent would otherwise have become effective. 

24 The bill provides that, notwithstanding any Code provision 

25 to the contrary, the provisions of this division XX shall 

26 prevail over any other applicable Code provision. 

27 

28 

29 

30 

31 

32 

33 
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AN ACT 
MAKING CERTAIN AMENDMENTS TO THE IOWA TRUST CODE. 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

Section 1. Section 633.1102, Coda 2001, is amended by 
adding the following new subsection: 

NEW SUBSECTION. 12A. "Qualified beneficiary" means a 
beneficiary who, on the date the beneficiary's qualification 
is determined, is any of the following: 

a. Eligible to receive distributions of income or 

principal from the trust. 
b. Would receive property from the trust upon immediate 

termination of the trust. 
Sec. 2. Section 633.2102, Code 2001, is amended to read as 

follows: 
633.2102 REQUIREMENTS FOR VALIDITY. 
1. A trust is created only if all of tha following 

elements are satisfied: 
a. The settlor was competent and indicated an intention to 

create a trust. 
b. The same person is not the sole trustee and sole 

beneficiary. 
c. Sn!ess-tfte-trttst-is-e-efteritebie-trttst7-en-ftonorery 

erttety-or-e-trttst-for-the-eere-o£-en-enimeiy-the-trttst-hes-a 
~efinite-bene£~e~ery-er-e-bene£ieiery-whe-w~ii-be-definiteiy 

aseerteinee-within-the-period-e£-the-epp!iesbie-rttie-a~e~ns~ 

perpetttitiesT The trust has a definite beneficiary or a 

beneficiary who will be definitely ascertained within the 

period of the applicable rule against perpetuities, unless the 

trust is a charitable trust, an honorary trust, or a trust for 

pets. 
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2. A definite or definitely ascertainable beneficiary 
includes a beneficiary or class of beneficiaries designated 
under a power to select the beneficiaries granted by the terms 
of the trust to the trustee or another person. If the power 
is not exercised within a reasonable time, the power fails and 

the property passes to the person or persons who would have 

taken the property had the power not been conferred. 
Sec. 3. Section 633.2201, subsection 3, Code 2001, is 

amended by striking the subsection. 
Sec. 4. Section 633.2205, subsection 2, Code 2001, is 

amended to read as follows: 
2. Upon termination of a trust under this section, the 

trustee shall distribute the trust property in accordance with 

the probable intention of the settlor under the circumstances. 
Extrinsic evidence is admissible for the purpose of 
ascertaining the probable intention of the settlor. 

Sec. 5. Section 633.2206, subsection 1, Code 2001, is 
amended by striking the subsection and inserting in lieu 
thereof the following: 

1. The court may reform the terms of the trust, even if 
unambiguous, to conform to the settlor's intent if it is 
proved by clear and convincing evidence that the settlor's 
intent and the terms of the trust were affected by a mistake 
of fact or law whether expressed or induced. 

Sec. 6. Section 633.4105, subsection 2, paragraph b, 
subparagraphs (1) and (2), Code 2001, are amended to read as 

follows: 
(1) By majority vote of all ed~it qualified beneficiariesL 

who are adults, and the representative of any minor or 

incompetent qualified beneficiary, as defined by section 

633.6303. 
(2) By a person appointed by the court on petition of an 

interested person or of a person named as trustee by the terms 

of the trust. The court, in selecting a trustee, shall 

consider any nomination made by the adult beneficiaries and 
representatives of any minor and incompetent beneficiaries. 

H.F. 2531 
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Sec. 7. Section 633.4105, subsection 3, Code 2001, is 
amended by striking the subsection. 

Sec. 8. Section 633.4106, subsection 1, paragraph c, Code 
2001, is amended to read as follows: 

c. With the consent of the adutt qualified beneficiaries 
as-defined-~n-seetion-633•4t95T-s~bseetien-tT who are adults 
if the trust is irrevocable or the holder of the power to 
revoke lacks competency or is not represented by a guardian, 
conservator, or agent. 

Sec. 9. Section 633.4111, subsection 2, paragraph a, Code 
2001, is amended to read as follows: 

a. Each qualified beneficiary whe-is-entitted-te-an 
aeeeunt~n,-ander-seetien-633,4it3T-subseetien-6. 

Sec. 10. Section 633.4202, subsections 2, 3, and 5, Code 
2001, are amended to read as follows: 

2. Any transaction involving the trust which is affected 
by a eubstantiat material conflict between the trustee's 

fiduciary and personal interests is voidable by a beneficiary 

affected by the transaction unless one of the following 

applies: 
a. The transaction was expressly authorized by the terroa 

of the trust. 

b. The beneficiary consented to or affirmed the 
transaction or released the trustee from liability as provided 
in section 633.4506. 

c. The transaction is approved by the court after notice 
to interested persons. 

3. A transaction affected by a s~bstant~at material 
conflict between personal and fiduciary interests includes any 

sale, encumbrance, or other transaction involving the trust 
property entered into by the trustee, the spouse, descendant, 
agent, or attorney of a trustee, or corporation or other 
enterprise in which the trustee has a substantial beneficial 
interest. 

5. This section does not apply to any of the following: 

. .. -• • 
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a. An agreement between a trustee and a beneficiary 
relating to the appointment of the trustee. 

b. The payment of compensation to the trustee, whether by 
agreement, the terms of the trust, or this trust code. 

c. A transaction between a trust and another trust, 
decedent's or conservatorship estate of which the trustee is a 
fiduciary if the transaction is fair to the beneficiaries of 
the trust. 

d. An investment by a trustee in securities of an 
investment company or investment trust to which the trustee, 
or its affiliate, provides services in a capacity other than 
as trustee if the investment complies with the prudent 
investor rule. The trustee may be compensated by the 
investment company or investment trust for providing services 
from fees charged to the trust if the trustee provides annual 
notice and a copy of the trustee's annual report, including 
the rate and method by which the trustee's compensation was 
determined, to the persons specified in section 633.4213. 

e. A deposit of trust money in a regulated financial 

service institution operated by the trustee. 

Sec. 11. Section 633.4211, Code 2001, is amended to read 

as follows: 
633.4211 ENFORCEMENT AND DEFENSE OF CLAIMS AND ACTIONS. 

A trustee shall take reasonable steps to enforce claims 
th~e-are-part-ef-the-tr~st-property of the trust, to defend 
claims against the trust, and to defend against actions that 
may result in a loss to the trust. 

Sec. 12. Section 633.4213, Code Supplement 2001, is 
amended by striking the section and inserting in lieu thereof 
the following: 

633.4213 DUTY TO INFORM AND ACCOUNT. 
A trustee shall keep the qualified beneficiaries of the 

trust reasonably informed about the administration of the 
trust and the material facts necessary to protect the 
beneficiaries' interests • 

•• 
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l. The trustee shall inform each qualified beneficiary of 
their right to receive an annual accounting and a copy of the 

trust instrument. The trustee shall also inform each 
qualified beneficiary about the process necessary to obtain an 
annual accounting or a copy of the trust instrument, if not 
provided. The trustee shall further inform the beneficiary 
whether the beneficiary will, or will not, receive an annual 
accounting if the beneficiary fails to take any action. If a 
beneficiary has previously been provided the notice required 
by this section, additional notice shall not be required due 
to a change of trustees or a change in the composition of the 
qualified beneficiaries. 

2. The trustee shall provide the notice required in 
subsection 1 to each qualified beneficiary within a reasonable 
time following any of the following events: 

a. The commencement of the trust administration. 
b. The trustee becoming aware that there is a new 

qualified beneficiary or a representative of any minor or 
incompetent beneficiary. 

c. The trust becoming irrevocable. 
d. The time that no person, except the trustee, has the 

right to change the beneficiaries of the trust. 
3, A trustee of an irrevocable trust shall provide 

annually to each adult beneficiary and the representative of 
any minor or incompetent beneficiary who may receive a 
distribution of income or principal during the accounting time 
period, an accounting, unless an accounting has been waived 
specifically for a particular accounting time period. 

4. This section does not apply to any trust where the 
grantor has retained the right, or has transferred the right, 
to change the beneficiaries of the trust. 

5. The only consequence to a trustee's failure to provide 
a required accounting or notice is that the trustee shall not 
be able to rely upon the statute of limitations under section 
633.4504. If the trustee has refused, after a reasonable 

request, to provide an accounting to a qualified beneficiary, 
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the court may assess costs, including attorney fees, against 
the trustee personally. 

6. The format and content of an accounting required by 

this section shall be within the discretion of the trustee, if 
sufficient to reasonably inform the beneficiary of the 
condition and activities of the trust during the accounting 

period. 
1. This section applies to any trust created on or after 

July 1, 2002, unless the trustor has specifically waived the 
requirements of this section in the trust instrument. Waiver 
of this section shall not bar any beneficiary's common-law 
right to an accounting, and shall not provide any immunity to 
a trustee, acting under the terms of the trust, for liability 
to any beneficiary who discovers facts giving rise to a cause 
of action against the trustee. 

Sec. 13. Section 633.4214, Code 2001, is amended by adding 

the following new subsections: 
NEW SUBSECTION. 3. Subject to paragraph "c" and unless 

the terms of the trust expressly indicate that a rule in this 

subsection does not apply, all of the following shall apply: 
a. A person other than a settlor who is a beneficiary and 

trustee of a trust that confers on the trustee the power to 
make discretionary distributions to or for the trustee's 
personal benefit may exercise the power only in accordance 
with an ascertainable standard relating to the trustee's 
individual health, education, support, or maintenance within 
the meaning of section 204l(b)(l)(A) or 2514(c)(l) of the 
Internal Revenue Code of 1986. 

b. A trustee shall not exercise a power to make 
discretionary distributions to satisfy a legal obligation of 
support that the trustee personally owes to another person. 

c. This subsection ~oes not apply to the following: 

(1) A power held by the settlor's spouse who is the 
trustee of a trust for which a marital deduction, as defined 

in section 2056(b)(S) or 2523(e) of the Internal Revenue Code 

of 1986, that was previously allowed. 

(2) A trust that may be revoked or amended by the settlor. 

H.F. 2531 
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(3) A trust, if contributions to the trust which qualify 
for an annual exclusion under section 2503(c) of the Internal 

Revenue Code of 1986. 
NEW SUBSECTION. 4. A power whose exercise is limited or 

prohibited by subsection 3 may be exercised by a majority of 
the remaining trustees whose exercise of the power is not so 
limited or prohibited. If the power of all trustees is so 
limited or prohibited, the court may appoint a special 
fiduciary with authority to exercise the power. 

Sec. 14. Section 633.4402, subsections 3, 6, 16, 25, and 
27, Code 2001, are amended to read as follows: 

3. eentintte-er-pereieipeee-in-the-eperatien-e£-a-bttsiness 

er-eeher-enterprise-ehae-is-part-e£-the-trdse-preperty-and 
ef£eet-an-ineorperationT-disse%utienT-er-ether-ehen~e-in-the 

£erm-ef-the-ergenizetien-of-the-bttsiness-or-enterpriseT With 
respect to an interest in a proprietorship, partnership, 
limited liability company, business trust, corporation, or 
other form of business or enterprise, continue or participate 
in the operation of a business or other enterprise that is 
part of the trust and take any action that may be taken by 
shareholders, members, or property owners, including merging, 

dissolving, or otherwise changing the form of a business 

organization and contributing additional capital. 
6. Manage, control, divide, develop, improve, exchange, 

partition, change the character of, or abandon trust property. 
Consent, directly or through a committee or other agent, to 
the reorganization, consolidation, merger, dissolution, or 
liquidation of a corporation or other business enterprise, and 
participate in voting trusts, pooling arrangements, and 
foreclosures, and in connection therewith, deposit securities 
with and transfer title and delegate discretion to any 
protective or other committee as the trustee considers 
advisable. 

16. eonsent7-direetiy-er-ehreu~h-a-eeamittee-er-other 

aqentT-te-the-reer~anizatienT-eensoiidaeienT-mer~erT 

disselutienT-er-iiquidatien-e£-a-eorperation-or-ether-business 
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enterpriseT-and-partieipate-in-veein~-trdstsT-pee%±ng 

arrangeme"tsT-a"d-£e~ee%esdresT-and-±n-eenneetien-the~ewith7 
depesit-seedrit±es-with-end-trans£er-eit%e-end-de%egate 
diseretien-te-any-proteetive-er-otner-eemmit~ee-as-the-tr~stee 

eensiders-advisa&ieT Select a mode of payment under any 
employee benefit or retirement plan, annuity, or life 
insurance payable to the trustee, and exercise rights 
thereunder, including the right to indemnification for 
expenses and against liabilities, and take appropriate action 
to collect proceeds. 

25. Make-a-distribtt~ien-e£-preperty-and-meney-in-divided 

er-andivided-±nterestsT-pre-rata-er-nen-pre-rataT-and-ea;dst 
resa%t~n~-di£ferenees-in-va%aation~ Upon distribution of 
trust property or the division or termination of a trust, make 
distribution in divided or undivided interests, allocate 
particular assets in proportionate or disproportionate shares, 
value the trust property for those purposes, and adjust for 
resulting differences in valuation. 

27. Bxpend-trust-fdnds-te-inspeee-er-investiqste-p~eperty 

tnat-the-trastee-has-been-asked-eo-ho%dT-er-prepe~ty-ewned-e~ 

eperated-by-an-entity-in-wh±en-the-erttstee-ho%ds-er-has-been 

asked-to-ho%d-an-ineerest-£er-the-parpese-ef-deter~inin~-ehe 

spp%iestien-ef-envire~enta%-%aw-with-respeet-te-the-propertyT 

and-tehe-aetien-te-preventT-abateT-or-etherwise-remedy-any 
eetda%-er-peten~±e%-v±oiatien-e£-any-envire"mentsi-iaw 

a££eetinq-preper~y-he%d-direet%y-er-±ndireet%y-by-the-trdstee~ 

With respect to any actual or potential violation of any 
environmental law affecting property held directly or 
indirectly by the trustee, a trustee shall do all of the 
following: 

a. Inspect or investigate property the trustee holds or 
has been asked to hold or property owned or operated by an 
organization in which the trustee holds an interest in or has 
been asked to hold an interest in, and expend trust funds 
therefore, for the purpose of determining any potential 
environmental law violations with respect to the property . 

• 
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b. Take action to prevent, abate, or otherwise remedy any 
actual or potential violation of any environmental law 

affecting property held directly or indirectly by the trustee, 

whether taken before or after the assertion of a claim or the 

initiation of governmental enforcement. 
c. Decline to accept property into trust or disclaim any 

power with respect to property that is or may be burdened with 
liability for violation of any environmental law. 

d. Negotiate claims against the trust which may be 
asserted for an alleged violation of environmental law. 

e. Pay the expense of any inspection, review, abatement, 
or remedial action to comply with environmental law. 

Sec. 15. Section 633.4402, Code 2001, is amended by adding 
the followinq new subsections: 

NEW SUBSECTION. 31. Resolve a dispute concerning the 
interpretation of the trust or its administration by 
mediation, arbitration, or other procedure for alternative 

dispute resolution. 
NEW SUBSECTION. 32. Upon termination of the trust, 

exercise the powers necessary to conclude the administration 
of the trust and distribute the trust property to the person 
or persons entitled to the trust property. 

Sec. 16. Section 633.4502, Code 2001, is amended by adding 

the followinq new subsection: 
NEW SUBSECTION. 8. Order any other appropriate relief. 
Sec. 17. Section 633.4506, subsection 2, Code 2001, ia 

amended to read as follows: 
2. Heew~eheeaneing-the-pre•is~ens-ef-s~bseetien-iT-a ~ 

beneficiary may hold a trustee liable for breach of trust 
ander-eieher-ef-the-feiiewing-eireamstanees despite a consent, 
release, or affirmance by the beneficiary, if, at the time of 
the consent, release, or affirmance, all of the following 
applied: 

a. The beneficiary at-the-eime-e£-the-eensentT-reiease7 -or 
a££irmanee-d~d-net-~new-e£-ehe-bene£ieiary~s-righte-and-e£-ehe 

maeeriai-faets-the-trttstee-knew-er-shoaid-ha•e-knewn-and-the 

/ 
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trastee-did-not-reasonebiy-beiie•e-that-the-bene£ieiary-knew 
did not know of the beneficiary's rights. 

b. The eonsent7 -reieaseT-er-a££irmanee-e£-ehe-benefieiary 

was-indaeed-by-±mpreper-eond~ee-ef-the-traetee beneficiary did 
not know the material facts known to the trustee or which the 
trustee should have known. 

c. The trustee did not reasonably believe that the 
beneficiary knew the beneficiary's rights or that the 
beneficiary knew material facts known to the trustee or which 
the trustee should have known. 

Sec. 18. Section 633.4506, Code 2001, is amended by addinq 

the following new subsection: 
NEW SUBSECTION. 3. A beneficiary may hold a trustee 

liable for breach of a trust, despite a consent, release, or 
affirmance by the beneficiary, if the consent, release, or 
affirmance was induced by improper conduct of the trustee. 

Sec. 19. Section 633.4601, subsection 2, Code 2001, is 

amended to read as follows: 
2. A trustee is personally liable for obligations arising 

from ownership or control of trust property e~, including 
liability for environmental law violations, and for torts 
committed in the course of administering a trust only if the 
trustee is personally at fault. 

Sec. 20. Section 633.6101, Code 2001, is amended by 
striking the section and inserting in lieu thereof the 

following: 
633.6101 SUBJECT MATTER JURISDICTION. 
The district court has exclusive jurisdiction of 

proceedings concerning the internal affairs of a trust and of 
actions and proceedings to determine the existence of a trust, 
actions and proceedings by or against creditors or debtors of 
a trust, and other actions and proceedings involving a trust 

and third persons. 
Sec. 21. Section 633.6105, Code 2001, is amended by 

striking the section and inserting in lieu thereof the 

following: 
633.6105 TRANSFER OF JURISDICTION. 

H.F. 2531 
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1. The court may transfer the place of administration of a 
trust to or from this state or transfer some or all of the 
trust property to a trustee in or outside this state if it 
finds that the transfer of the trust property to a trustee in 

this or another jurisdiction, or the transfer of the place of 

administration of a trust to this or another jurisdiction, 

will promote the best interests of the trust and those 
interested in it, taking into account the economical and 
convenient administration of the trust and the views of the 
qualified beneficiaries. 

2. A new trustee to whom the trust property is to be 
transferred shall be qualified, willing, and able to 
administer the trust or trust property under the terms of the 

trust. 
3. If the trust or any portion of the trust property is 

transferred to another jurisdiction and if approval of the 
transfer by the other court is required under the law of the 
other jurisdiction, the proper court in the other jurisdiction 
must have approved the transfer in order for the transfer to 
be effective. 

4. If a transfer is ordered, the court may direct the 
manner of transfer and impose terms and conditions as may be 

just, including a requirement for the substitution of a 
successor trustee in any pending litigation in this state. A 
delivery of property in accordance with the order of the court 
is a full discharge of the trustee with respect to all 
property specified in the order. 

5. If the court grants a petition to transfer a trust or 
trust property to this state, the court shall require the 
trustee to give a bond, if necessary under the law of the 
other jurisdiction or of this state, and may require bond as 
provided in section 633.4102. 

Sec. 22. Section 633.6301, Code 2001, is amended by adding 

the following new subsections: 
NEW SUBSECTION. 4. Notice to a person who may represent 

and bind another person under this chapter has the same effect 
as if notice were given directly to the person represented. 
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NEW SUBSECTION. 5. The consent of a person who may 
represent and bind another person under this chapter is 
binding on the person represented unless the person 

represented objects to the representation before the consent 
would otherwise have become effective. 

Sec. 23. NEW SECTION. 633.7101 DIVISION PREVAILS. 

Notwithstanding any Code provision to the contrary, the 
prov1s1ons of this Division XX shall prevail over any other 
applicable Code provision. 
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