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S.F. -------- H.F. 

1 Section 1. Section 135C.ll, subsection 2, Code 2001, is 

2 amended to read as follows: 

3 2. The procedure governing hearings authorized by this 

4 section shall be in accordance with the rules promulgated by 

5 the department. A full and complete record shall be kept of 

6 all proceedings, and all testimony shall be reported but need 

7 not be transcribed unless judicial review is sought pursuant 

8 to section 135C.l3. Copies of the transcript may be obtained 

9 by an interested party upon payment of the cost of preparing 

10 the copies. Witnesses may be subpoenaed by either party and 

11 shall be allowed fees at a rate prescribed by the department's 

12 rules. The director may,-a£~er-advi~iftg-~he-resideft~-adveea~e 

13 eemmi~~ee-e~~abli~hed-p~r~~aft~-~e-see~ieft-!35€.~5, either 

14 proceed in accordance with section 135C.30, or remove all 

15 residents and suspend the license or licenses of any health 

16 care facility, prior to a hearing, when the director finds 

17 that the health or safety of residents of the health care 

18 facility requires such action on an emergency basis. ~he-£ae~ 

19 ~ha~-fte-residen~-adveea~e-eemmi~~ee-ha~-been-appeift~ed-£er-a 

20 par~ie~lar-£aeili~y-shall-ne~-bar-~he-diree~er-£rem-exereising 

21 the-emergeney-pewers-gran~ed-by-~hi~-~~bseetion-with-re~peet 

22 to-~ha~-£aeili~y. 

23 Sec. 2. Section 135C.13, Code 2001, is amended to read as 

24 follows: 

25 135C.l3 JUDICIAL REVIEW. 

26 Judicial review of any action of the director may be sought 

27 in accordance with the terms of the Iowa administrative 

28 procedure Act. Notwithstanding the terms of said Act, 

29 petitions for judicial review may be filed in the district 

30 court of the county where the facility or proposed facility is 

31 located, and pending final disposition of the matter the 

32 status quo of the applicant or licensee shall be preserved 

33 except when the director,-with-~he-adviee-aftd-eoft~eft~-e£-the 

34 res±deftt-adveeate-eommi~~ee-established-p~rsuaft~-to-see~ion 

35 !35€.~57 determines that the health, safety or welfare of the 
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1 residents of the facility is in immediate danger, in which 

2 case the director may order the immediate removal of such 

3 residents. ~ne-£ae~-~na~-fto-res~deft~-advoea~e-eommi~~ee-nas 

4 beeft-appoift~ed-£or-e-per~ie~iar-£aeiii~y-sneii-fto~-bar-~ne 
5 diree~or-£rom-exereisiftg-~he-emergeftey-powers-greftted-by-~nis 

6 s~beeet±on-w±tn-respeet-~o-~nat-£ee~i±ty. 
7 Sec. 3. Section 135C.l4, subsection 8, paragraph d, Code 
8 Supplement 2001, is amended by striking the paragraph. 

9 Sec. 4. Section 135C.20B, subsection 2, paragraph c, Code 

10 2001, is amended to read as follows: 

11 c. Any information submitted by eare-review resident 

12 advocate committee members or residents with regard to the 

13 quality of care of the facility. 
14 Sec. 5. Section 13SC.25, subsections 1, 2, and 3, Code 
15 2001, are amended to read as follows: 
16 1. Each neeitn nursing facility and residential care 

17 facility excluding residential care facilities licensed to 
18 serve only persons with mental illness or mental retardation 

19 and county and private institutions regulated pursuant to 

20 chapter 227 shall have a resident advocate committee whose 
21 members shall be appointed by the director of the department 
22 of elder affairs or the director's designee. A person shall 
23 not be appointed a member of a resident advocate committee for 
24 a neaith-eare facility unless the person is a resident of the 

25 service area where the facility is located. ~he-resideftt 

26 advoeate-eommi~~ee-£or-efty-£aeiii~y-eariftg-primer±iy-£or 

27 pereofts-wi~n-meft~ai-iiifteSS7-meft~ai-retardatioft7-or-a 

28 deveiopmefttei-d±sebiii~y-shaii-oftiy-be-appo±ftted-a£~er 
29 eofts~itat±oft-witn-~he-admift±etra~or-o£-~ne-d±vis±on-o£-meft~ai 
30 heaitn-eftd-deveiopmefttai-d±seb±i±~±es-o£-~ne-departmeft~-o£ 
31 h~maft-serviees-oft-tne-proposed-appoifttmeftts~ Recommendations 

32 to the director or the director's designee for membership on 
33 resident advocate committees are encouraged from any agency, 

34 organization, or individual. The administrator of the 

35 facility shall not be appointed to the resident advocate 
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1 committee and shall not be present at committee meetings 

2 except upon request of the committee. 

3 2. Each resident advocate committee shall periodically 

4 review the needs of each individual resident of the facility 
5 and shall perform the functions pursuant to see~~efts-%35€.38 

6 eftd section 231.44. 

7 3. A heeleh-eere facility shall disclose the names, 

8 addresses, and phone numbers of a resident's family members, 

9 if requested, to a resident advocate committee member, unless 

10 permission for this disclosure is refused in writing by the 

11 family member. The facility shall provide a form on which a 

12 family member may indicate a refusal to grant this permission. 
13 Sec. 6. Section 135C.37, Code 2001, is amended to read as 
14 follows: 

15 135C.37 COMPLAINTS ALLEGING VIOLATIONS -- CONFIDENTIALITY. 

16 A person may request an inspection of a health care 

17 facility by filing with the department, resident advocate 

18 committee of the facility, or the long-term care resident's 

19 advocate as defined in section 231.4, subsection 16, a 

20 complaint of an alleged violation of applicable requirements 

21 of this chapter or the rules adopted pursuant to this chapter. 

22 A person alleging abuse or neglect of a resident with a 

23 developmental disability or with mental illness may also file 

24 a complaint with the protection and advocacy agency designated 

25 pursuant to section 135B.9 or section 135C.2. A copy of a 

26 complaint filed with the resident advocate committee or the 

27 long-term care resident's advocate shell may be forwarded to 

28 the department. The complaint shall state in a reasonably 

29 specific manner the basis of the complaint, and a statement of 

30 the nature of the complaint shall be delivered to the facility 

31 involved at the time of the inspection. The name of the 

32 person who files a complaint with the department, resident 

33 advocate committee, or the long-term care resident's advocate 

34 shall be kept confidential and shall not be subject to 

35 discovery, subpoena, or other means of legal compulsion for 
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1 its release to a person other than department employees 

2 involved in the investigation of the complaint. 
3 Sec. 7. Section 135C.38, Code 2001, is amended to read as 

4 follows: 
5 135C.38 INSPECTIONS UPON COMPLAINTS. 

6 1. a. Upon receipt of a complaint made in accordance with 

7 section 135C.37, the department or-residene-ad~oeaee-eommieeee 

8 shall make a preliminary review of the complaint. Unless the 

9 department or-eommieeee concludes that the complaint is 

10 intended to harass a facility or a licensee or is without 

11 reasonable basis, it shall within twenty working days of 

12 receipt of the complaint make or cause to be made an on-site 

13 inspection of the health care facility which is the subject of 

14 the complaint. 
15 b. The complaint investigation shall include, at a 

16 minimum, an interview with the complainant, the alleged 

17 perpetrator, and the victim of the alleged violation, if the 

18 victim is able to communicate, if the complainant, alleged 

19 perpetrator, or victim is identifiable, and if the 

20 complainant, alleged perpetrator, or victim is available. 

21 Additionally, witnesses who have knowledge of facts related to 

22 the complaint shall be interviewed, if identifiable and 

23 available. The names of witnesses may be obtained from the 

24 complainant or the victim. The files of the facility may be 

25 reviewed to ascertain the names of staff persons on duty at 

26 the time relevant to the complaint. The department shall 
27 apply a preponderance of the evidence standard in determining 

28 whether or not a complaint is substantiated. For the purposes 

29 of this subsection, "a preponderance of the evidence standard" 

30 means that the evidence, considered and compared with the 

31 evidence opposed to it, produces the belief in a reasonable 

32 mind that the allegations are more likely true than not true. 

33 "A preponderance of the evidence standard" does not require 

34 that the investigator personally witnessed the alleged 
35 violation. 
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1 c. The department may refer to the resident advocate 

2 committee of a facility any complaint received by the 

3 department regarding that facility, for initial evaluation and 

4 appropriate action by the committee. 

5 2. a. The complainant shall be promptly informed of the 

6 result of any action taken by the department or-eomm~~~ee in 

7 the matter. The complainant shall also be notified of the 

8 name, address, and telephone number of the designated 

9 protection and advocacy agency if the alleged violation 

10 involves a facility with one or more residents with 

11 developmental disabilities or mental illness. 

12 b. Upon conclusion of the investigation, the department 

13 shall notify the complainant of the results. The notification 

14 shall include a statement of the factual findings as 

15 determined by the investigator, the statutory or regulatory 

16 provisions alleged to have been violated, and a summary of the 

17 reasons for which the complaint was or was not substantiated. 

18 c. The department shall mail the notification to the 

19 complainant without charge. Upon the request of the 

20 complainant, the department shall mail to the complainant, 

21 without charge, a copy of the most recent final findings 

22 regarding compliance with licensing requirements by the 

23 facility against which the complaint was filed. 

24 d. A person who is dissatisfied with any aspect of the 

25 department's handling of the complaint may contact the long-

26 term care resident's advocate, established pursuant to section 

27 231.42, or may contact the protection and advocacy agency 

28 designated pursuant to section 135C.2 if the complaint relates 

29 to a resident with a developmental disability or a mental 

30 illness. 

31 3. An inspection made pursuant to a complaint filed under 

32 section 135C.37 need not be limited to the matter or matters 

33 included in the complaint. However, the inspection shall not 

34 be a general inspection unless the complaint inspection 

35 coincides with a scheduled general inspection or unless in the 
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1 course of the complaint investigation a violation is evident 

2 to the inspector. Upon arrival at the facility to be 

3 inspected, the inspector shall show identification to the 

4 person in charge of the facility and state that an inspection 

5 is to be made, before beginning the inspection. Upon request 

6 of either the complainant or the department or resident 

7 advocate committee, the complainant or the complainant's 

8 representative or both may be allowed the privilege of 

9 accompanying the inspector during any on-site inspection made 

10 pursuant to this section. The inspector may cancel the 

11 privilege at any time if the inspector determines that the 

12 privacy of any resident of the facility to be inspected would 

13 otherwise be violated. The protection and dignity of the 

14 resident shall be given first priority by the inspector and 

15 others. 
16 •·--~r-ttpon-8n-inspee~ion-or-8-£8ei%i~y-by-i~s-residen~ 

17 8dYOe8~e-eommittee-pttrstt8nt-to-this-seetion;-the-eommittee 

18 8dYises-~he-dep8rtment-o£-8ny-eirettmst8nee-be%ieved-to 

19 eonstitttte-8-Yio%8tion-o£-this-eh8pter-or-o£-8ny-rtt%e-adopted 

20 pttrstt8nt-to-i~;-the-eommittee-sh8%%-simi%8r%y-8dvise-the 

21 r8ei%ity-at-the-same-time.--~£-the-£8ei%i~y~s-%ieensee-or 

22 8dministr8tor-dis8~rees-wi~h-~he-eone%ttsion-or-the-eommi~~ee 

23 re~ard±ng-the-sttpposed-v±o%at±onT-8n-±n£ormal-eon£erenee-may 

24 be-reqttested-8nd-±£-reqttested-sh8ll-be-8rranged-by-the 

25 dep8rtment-8s-proY±ded-±n-seet±on-l35e••i-be£ore-8-e±tat±on-±s 

26 ±sstted.--~£-the-department-thereafter-±ssttes-8-eitat±on 

27 pttrstt8nt-to-the-eomm±ttee~s-£±nding;-~he-£aeil±ty-shall-no~-be 

28 entitled-to-a-seeond-in£orma%-eon£erenee-on-the-same-Yiolation 

29 8nd-the-eitation-shall-be-eonsidered-a££irmed.--~he-£aeility 

30 eited-may-proeeed-ttnder-seetion-135€••3-i£-it-so-des±res• 

31 Sec. a. Section 227.2, subsection 2, Code 2001, is amended 

32 to read as follows: 

33 2. A copy of the written report prescribed by subsection 1 

34 shall be furnished to the county board of supervisors, to the 

35 county mental health and mental retardation coordinating board 
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1 or to its advisory board if the county board of supervisors 

2 constitutes ex officio the coordinating board; and to the 

3 administrator of the county care facility inspected aftd-~o-i~s 

4 resideft~-advoea~e-eommi~~ee;-aftd-~o-~he-depar~meft~-of-eider 

5 affairs. 

6 Sec. 9. Section 227.4, Code 2001, is amended to read as 

7 follows: 

8 227.4 STANDARDS FOR CARE OF PERSONS WITH MENTAL ILLNESS OR 

9 MENTAL RETARDATION IN COUNTY CARE FACILITIES. 

10 The administrator, in cooperation with the department of 

11 inspections and appeals, shall recommend, and the mental 

12 health and developmental disabilities commission created in 

13 section 225C.5 shall adopt standards for the care of and 

14 services to persons with mental illness or mental retardation 
15 residing in county care facilities. The standards shall be 

16 enforced by the department of inspections and appeals as a 

17 part of the licensure inspection conducted pursuant to chapter 

18 135C. The objective of the standards is to ensure that 

19 persons with mental illness or mental retardation who are 

20 residents of county care facilities are not only adequately 

21 fed, clothed, and housed, but are also offered reasonable 

22 opportunities for productive work and recreational activities 
23 suited to their physical and mental abilities and offering 

24 both a constructive outlet for their energies and, if 

25 possible, therapeutic benefit. When recommending standards 

26 under this section, the administrator shall designate an 

27 advisory committee representing administrators of county care 

28 facilities; and county mental health and developmental 

29 disabilities regional planning councils;-aftd-eo~ft~y-eare 

30 faeiii~y-resideft~-advoea~e-eommi~~ees to assist in the 

31 establishment of standards. 

32 Sec. 10. Section 231.44, subsection 2, Code 2001, is 

33 amended to read as follows: 

34 2. The responsibilities of the resident advocate committee 

35 are in accordance with the rules adopted by the commission 
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1 pursuant to chapter 17A. When adopting the rules, the 

2 commission shall consider the needs of residents of each 

3 eategory-o£ licensed health nursing facility and residential 

4 care facility as defined in section 135C.l, sttbseetioft-6; 

5 excluding residential care facilities licensed to serve only 

6 persons with mental illness or mental retardation, and the 

7 services each facility may render. ~he-eommissioft-shaii 

8 eooraifta~e-the-ae~eiopmeftt-o£-rtties-with-the-mefttai-health-afta 

9 ae~eiopmefttai-disabiiieies-eommissioft-ereated-ift-Seetioft 

10 %%Se.s-~o-the-exeefte-ehe-rtties-wottid-appiy-to-a-£aeiiity 
11 primar±iy-ser~±ftg-persofts-with-mefteai-±iiftess;-mefteai 

12 retardat±oftT-or-a-ae~eiopmeft~ai-d±sah±i±ty• The commission 

13 shall coordinate the development of appropriate rules with 

14 other state agencies. 

15 EXPLANATION 

16 This bill makes changes related to the resident advocate 

17 committee in the regulation of certain health care facilities. 

18 The bill eliminates the directive to the director of the 

19 department of inspections and appeals to advise the resident 

20 advocate committee when, based upon an action to deny, 

21 suspend, or revoke a health care facility license, and prior 

22 to a hearing, the director proceeds with an action for 

23 receivership or to remove residents on an emergency basis. 

24 The bill also eliminates the requirement that the director of 

25 the department of inspections and appeals obtain the advice 

26 and consent of the resident advocate committee when, pending 
27 judicial review of an action, the director determines that the 

28 health, safety, or welfare of the residents of a facility is 

29 in immediate danger and orders the removal of the residents. 

30 The bill also eliminates the provision that the director of 

31 the department of inspections and appeals is not barred from 

32 exercising emergency powers due to the lack of appointment of 

33 a resident advocate committee for a facility. 

34 The bill provides that only nursing facilities and 

35 residential care facilities that do not serve only persons 
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1 with mental illness or mental retardation, not all health care 
2 facilities, are required to have a resident advocate 

3 committee. The bill specifically excludes county and private 

4 institutions regulated under Code chapter 227, from this 

5 requirement. 

6 The bill provides that a copy of a complaint filed with the 

7 resident advocate committee or the long-term care resident's 

8 advocate may be forwarded to the department of inspections and 

9 appeals, but is not required to be forwarded. 
10 The bill provides that upon receipt of a complaint alleging 

11 a violation, the department, and not the department or the 

12 resident advocate committee, is to make a preliminary review 

13 of the complaint. The bill also provides that the complainant 

14 is to be promptly informed of any action taken by the 

15 department regarding the complaint. Current law also includes 

16 the committee as an entity that might take action relative to 

17 a complaint and thereby be required to also inform a 

18 complainant of action taken. The bill also eliminates a 

19 provision establishing a process upon inspection of a health 

20 care facility by the resident advocate committee, to advise 

21 the department of inspections and appeals and the facility of 

22 circumstances believed to constitute a violation. 

23 
24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

-9-

LSB 5337DP 79 

pf/sh/8 



.. S\UI/~_J~ 
~vWL 

Fields of Opportunities 

THOMAS). VILSACK 

GOVERNOR 

SALLY). PEDERSON 

LT. GOVERNOR 

TO: 

FROM: 

December 27, 2001 

MEMORANDUM 

570 

STATE OF IOWA 
DEPARTMENT OF ELDER AFFAIRS 

DR. JUDITH ANNE CONLIN, DIRECTOR 

RE: 

Memn;wf th: Iowa General Assembly 

Dr.J~n 

2002 Prefiling Technical Changes to 135C (Dept of Inspections and Appeals). 

The proposed modifications to 135C recognize that the long-term care landscape has changed since the legislation was 
originally enacted, and that advocacy needs of the residents have changed accordingly. Specifically, the delivery systems for 
persons with mental retardation and mental illness have undergone major reconfiguration and the state's consumer advocate 
program has evolved into a program focusing on resolution of problems rather than merely identification of problems. 

Following is a description of the proposed changes by section: 

• Sections 135C .11 and 135C.13 remove the requirement that the Director of the Department of Inspections and Appeals 
(DIA) consult with the Resident Advocate Committee (RAC) prior to taking certain administration action against a facility. 
While RAC input is beneficial, requiring RAC consent delays timely implementation of remedies, thereby potentially 
putting residents at risk. Removal of this requirement will allow the state regulatory agency to take immediate action. 

• 135C.25 removes the requirement that facilities licensed to serve primarily persons with mental retardation or mental 
illness must have a Resident Advocate Committee. The initial legislation was passed prior to the Case Management 
program, the Central-Point-of-Coordination (CPC) system, and the growth of multiple consumer advocacy groups. Case 
Managers and CPCs have more frequent and structured involvement with residents than has been the case in the past. 
This involvement has resulted in more oversight of institutional care and more empowerment of residents and their 
families then was the role assumed by RAC volunteers in the past. 

Additionally, while the number of ICF-MR beds has declined by approximately 500 the number of ICF-MR facilities has 
grown from 18 in 1985 to 126 in 2001. Consequently, the number of volunteers needed to meet the volunteer-to-resident 
ratio has tripled. This has created significant strain on the Resident Advocate Committee program. Continued 
involvement with these types of facilities will divert needed resources away from the mandate under the Older Americans 
Act that the advocacy program serve persons over 60. 

• Sections 135C.37 and 135C.38 remove the requirement that the Resident Advocate Committee operate under the same 
procedural and investigatory standards as DIA. The goal of the Resident Advocate Committee program is to identify ways 
to improve the lives of facility residents through collaboration. Resolution is defined by the resident, not by the 
regulations. The inclusion of RAC resolution data in the new Medicaid Accountability Measures further reinforces the 
importance of this philosophy. Adherence to the formal investigation model currently in the Code runs counter to the 
goals of the program. 

Please feel free to contact me should you have questions or concerns. 

CLEMENS BLDG., 3R° FLOOR I 200 TENTH STREET I DES MOINES, IOWA 50309-3609 I 515-242-3333 
FAX# 515-242-3300 
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H-8448 
SENATE AMENDMENT TO HOUSE PILE 2247 

l Amend House File 2247, as passed by the House, as 
2 follows: 

3 1. By striking page 2, line 14 through page 3, 
4 line 2, and inserting the following: 
5 "Sec. Section 135C.25, subsection 2, Code 
6 2001, is amended to read as follows:" 
7 2. Page 3, by striking lines 7 through 12. 
8 3. By striking page 6, line 31, thLough page 8, 
9 line 14, and inserting the following: 

10 "Sec. SUBSTITUTE DECISION-MAKERS TASK FORCE 
11 REPORT. The governor's developmental disabilities 
12 council in consultation with the substitute decision-
13 makers task force shall submit a report to the general 
14 assembly by December 1, 2002, regarding the 
15 continuation of resident advocate committees for 
16 residential care facilities licensed to serve persons 
17 with mental illness or mental retardation and 
18 recommendations regarding resident advocacy 
19 alternatives." 
20 4. By renumbering as necessary. 

21 ~ H-8448 FI~MARCH 27 I 2002 
·n~Y) ~ 

2 " . d. - () _::_.,_ __ 
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1 Section 1. Section 135C.11, subsection 2, Code 2001, is 

2 amended to read as follows: 

3 2. The procedure governing hearings authorized by this 

4 section shall be in accordance with the rules promulgated 0y 

5 the department. A full and complete record shall be kep~ of 

6 all proceedings, and all testimony shall be reported but need 

7 not be transcribed unless judicial review is sought pursuant 

8 to section 135C.l3. Copies of the transcript may be obtained 

9 by an interested party upon payment of the cost of preparing 

10 the copies. Witnesses may be subpoenaed by either party and 

11 shall be allowed fees at a rate prescribed by the department's 

12 rules. The director may,-a£~er-adv±s±ng-the-res±dent-advoeate 

13 eomm±~~ee-es~abt±shed-pttrsttan~-to-seet±on-~35€~~5; either 

14 proceed in accordance with section 135C.30, or remove all 

15 residents and suspend the license or licenses of any health 

16 care facility, prior to a hearing, when the director finds 

17 that the health or safety of residents of the health care 

18 facility requires such action on an emergency basis. ~he-£aet 

19 tha~-no-re~ident-advoeate-eommittee-has-been-appo~nted-£or-a 

20 part±etttar-£ae±ti~y-shatt-not-bar-the-direetor-£rom-e~ereising 
21 the-emergeney-powers-granted-by-this-sttbseetion-w±th-respeet 

22 to-that-£aeitity• 
23 Sec. 2. Section 135C.13, Code 2001, is amended to read as 

24 follows: 

25 135C.l3 JUDICIAL REVIEW. 

26 Judicial review of any action of the director may be sought 

27 in accordance with the terms of the Iowa administrative 

28 procedure Act. Notwithstanding the terms of said Act, 

29 petitions for judicial review may be filed in the district 

30 court of the county where the facility or proposed facility is 

31 located, and pending final disposition of the matter the 

32 status quo of the applicant or licensee shall be preserved 

33 except when the director,-w~th-the-adv~ee-and-eon~ent-o£-~he 

34 res±dent-advoea~e-eomm~ttee-estabt±~hed-pttr~ttan~-to-seet~on 

35 t35€.~57 determines that the health, safety or welfare of the 
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1 residents of the facility is in immediate danger, in which 

2 case the director may order the immediate removal of such 

3 residents. ~ne-£aet-tnat-fto-re~±dent-advoeate-eomm±ttee-nas 

4 beeft-a~~o±ftted-£or-a-part±ett~ar-£ae±~±ty-~na~~-ftot-bar-tne 

5 d±reetor-£rom-exere±s~n~-tne-emer~eftey-~ower~-~raftted-by-tn±~ 

6 ~ttbseet~oft-w±tn-res~eet-to-tnat-£ae~~±ty~ 

7 Sec. 3. Section 135C.l4, subsection 8, paragraph d, Code 

8 Supplement 2001, is amended by striking the paragraph. 

9 Sec. 4. Section 135C.20B, subsection 2, paragraph c, Code 

10 2001, is amended to read as follows: 

11 c. Any information submitted by eare-rev±ew resident 

12 advocate committee members or residents with regard to the 

13 quality of care of the facility. 

14 Sec. 5. Section 135C.25, subsections 1, 2, and 3, Code 

15 2001, are amended to read as follows: 

16 1. Each nea~tn nursing facility and residential care 

facility excluding residential care facilities licensed to 

8 serve only persons with mental illness or mental retardation 

19 and county and private institutions regulated pursuant to 

20 chapter 227 shall have a resident advocate committee whose 

21 members shall be appointed by the director of the department 

22 of elder affairs or the director's d~signee. A person shall 

23 not be appointed a member of a resident advocate committee for 

24 a nea~tn-eare facility unless the person is a resident of the 

25 service area where the facility is located. ~ne-re~±deftt 

26 advoeate-eomm±ttee-£or-afty-£ae±~±ty-ear±n~-pr±mar±~y-£or 

27 per~o"~-w±tn-meftta~-±~~ness,-menta~-retardat±oft,-or-a 

28 deve~opmeftta~-d±~ab±~±ty-~na~~-oft%y-be-appo±nted-a£ter 

29 eon~ttitat±oft-w~tn-tne-aam±ft±~trator-o£-tne-d~v~~±oft-o£-meftta% 

30 nea%tn-aftd-deve%opmeftta%-d±~ab±%±t±e~-o£-tne-department-o£ 

31 httman-serv±ees-oft-tne-proposed-a~po±ntments~ Recommendations 

32 to the director or the director's designee for membership on 

33 resident advocate committees are encouraged from any agency, 

organization, or individual. The administrator of the 

5 facility shall not be appointed to the resident advocate 
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1 committee and shall not be present at committee meetings 

2 except upon request of the committee. 

3 2. Each resident advocate committee shall periodically 

4 review the needs of each individual resident of the facility 

5 and shall perform the functions pursuant to see~~efts-!35€738 

6 aftd section 231.44. 

7 3. A heai~h-eare facility shall disclose the names, 

8 addresses, and phone numbers of a resident's family members, 

9 if requested, to a resident advocate committee member, unless 

10 permission for this disclosure is refused in writing by the 

11 family member. The facility shall provide a form on which a 

12 family member may indicate a refusal to grant this permission. 

13 Sec. 6. Section 135C.37, Code 2001, is amended to read as 

14 follows: 

15 135C.37 COMPLAINTS ALLEGING VIOLATIONS -- CONFIDENTIALITY. 

16 A person may request an inspection of a health care 

17 facility by filing with the department, resident advocate 

18 committee of the facility, or the long-term care resident's 

19 advocate as defined in section 231.4, subsection 16, a 

20 complaint of an alleged violation of applicable requirements 

21 of this chapter or the rules adopted pursuant to this chapter. 

22 A person alleging abuse or neglect of a resident with a 

23 developmental disability or with mental illness may also file 

24 a complaint with the protection and advocacy agency designated 

25 pursuant to section 135B.9 or section 135C.2. A copy of a 

26 complaint filed with the resident advocate committee or the 

27 long-term care resident's advocate shaii may be forwarded to 

28 the department. The complaint shall state in a reasonably 

29 specific manner the basis of the complaint, and a statement of 

30 the nature of the complaint shall be delivered to the facility 

31 involved at the time of the inspection. The name of the 

32 person who files a complaint with the department, resident 

33 advocate committee, or the long-term care resident's advocate 

34 shall be kept confidential and shall not be subject to 

35 discovery, subpoena, or other means of legal compulsion for 
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1 its release to a person other than department employees 

2 involved in the investigation of the complaint. 

3 Sec. 7. Section 135C.38, Code 2001, is amended to read as 

4 follows: 

5 135C.38 INSPECTIONS UPON COMPLAINTS. 

6 1. a. Upon receipt of a complaint made in accordance with 

7 section 135C.37, the department o~-~es±deft~-advoea~e-eomm±~~ee 

8 shall make a preliminary review of the complaint. Unless the 

9 department o~-eomm±ttee concludes that the complaint is 

10 intended to harass a facility or a licensee or is without 

11 reasonable basis, it shall within twenty working days of 

12 receipt of the complaint make or cause to be made an on-site 

13 inspection of the health care facility which is the subject of 

14 the complaint. 

15 b. The complaint investigation shall include, at a 

16 minimum, an interview with the complainant, the alleged 

7 perpetrator, and the victim of the alleged violation, if the 

8 victim is able to communicate, if the complainant, alleged 

19 perpetrator, or victim is identifiable, and if the 

20 complainant, alleged perpetrator, or victim is available. 

21 Additionally, witnesses who have knowledge of facts related to 

22 the complaint shall be interviewed, if identifiable and 

23 available. The names of witnesses may be obtained from the 

24 complainant or the victim. The files of the facility may be 

25 reviewed to ascertain the names of staff persons on duty at 

26 the time relevant to the complaint. The department shall 

27 apply a preponderance of the evidence standard in determining 

28 whether or not a complaint is substantiated. For the purposes 

29 of this subsection, "a preponderance of the evidence standard" 

30 means that the evidence, considered and compared with the 

31 evidence opposed to it, produces the belief in a reasonable 

32 mind that the allegations are more likely true than not true. 

33 "A preponderance of the evidence standard" does not require 

that the investigator personally witnessed the alleged 

5 violation. 
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1 c. The department may refer to the resident advocate 

2 committee of a facility any complaint received by the 

3 department regarding that facility, for initial evaluation and 

4 appropriate action by the committee. 

5 2. a. The complainant shall be promptly informed of the 

6 result of any action taken by the department o~-eomm~ttee in 

7 the matter. The complainant shall also be notified of the 

8 name, address, and telephone number of the designated 

9 protection and advocacy agency if the alleged violation 

10 involves a facility with one or more residents with 

11 developmental disabilities or mental illness. 

12 b. Upon conclusion of the investigation, the department 

13 shall notify the complainant of the results. The notification 

14 shall include a statement of the factual findings as 

15 determined by the investigator, the statutory or regulatory 

16 provisions alleged to have been violated, and a summary of the 

17 reasons for which the complaint was or was not substantiated. 

18 c. The department shall mail the notification to the 

19 complainant without charge. Upon the request of the 

20 complainant, the department shall mail to the complainant, 

21 without charge, a copy of the most recent final findings 

22 regarding compliance with licensing requirements by the 

23 facility against which the complaint was filed. 

24 d. A person who is dissatisfied with any aspect of the 

25 department's handling of the complaint may contact the long-

26 term care resident's advocate, established pursuant to section 

27 231.42, or may contact the protection and advocacy agency 

28 designated pursuant to section 135C.2 if the complaint relates 

29 to a resident with a developmental disability or a mental 

30 illness. 

31 3. An inspection made pursuant to a complaint filed under 

32 section 135C.37 need not be limited to the matter or matters 

33 included in the complaint. However, the inspection shall not 

34 be a general inspection unless the complaint inspection 

35 coincides with a scheduled general inspection or unless in the 
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1 course of the complaint investigation a violation is evident 

2 to the inspector. Upon arrival at the facility to be 

3 inspected, the inspector shall show identification to the 

4 person in charge of the facility and state that an inspection 

5 is to be made, before beginning the inspection. Upon request 

6 of either the complainant or the department or resident 

7 advocate committee, the complainant or the complainant's 

8 representative or both may be allowed the privilege of 

9 accompanying the inspector during any on-site inspection made 

10 pursuant to this section. The inspector may cancel the 

11 privilege at any time if the inspector determines that the 

12 privacy of any resident of the facility to be inspected would 

13 otherwise be violated. The protection and dignity of the 

14 resident shall be given first priority by the inspector and 

others. 

4~--Tf-ttpon-an-±nspee~ion-of-a-faeiii~y-by-±~~-~es±den~ 

ad~oea~e-eommi~~ee-ptt~~ttant-~o-~h±~-~ee~±on,-the-eomm±~~ee 

8 ad~ises-~he-depa~~mene-o£-any-e±~ettm~~anee-belie~ed-~o 

19 eons~±~tt~e-a-viola~±on-o£-~h±s-ehap~e~-or-o£-any-rttle-adop~ed 

20 pttrsttane-to-it7-the-eomm±~~ee-shall-s±m±la~ly-advise-the 

21 fae±l±~y-a~-the-same-t±me~--Tf-~he-fae±l±~y~s-l±eensee-or 

22 adm±n±~~~a~o~-disa~ree~-w±~h-~he-eone±ttsion-of-the-eomm±ttee 

23 re9ardin9-~he-sttpposed-v±oia~±on,-an-±n£o~mal-eon£e~enee-may 

24 be-reqttes~ed-and-±f-reqttes~ed-shall-be-arran9ed-by-the 

25 department-as-prov±ded-±n-seet±on-135€~4~-before-a-e±~a~±on-±~ 

26 ±sstted~--Tf-the-department-thereafter-±sstte~-a-e±tat±on 

27 pttrsttant-to-the-eommit~ee~s-f±nd±n~7-the-faeii±ty-sha±±-no~-be 

28 en~±tied-to-a-seeond-±nformai-eonferenee-on-the-same-v±olat±on 

29 and-~he-e±tat±on-shali-be-eons±dered-a££±rmed~--~he-fae±l±~y 

30 eited-may-p~oeeed-ttnder-seet±on-±35€~43-±f-±~-so-des±res~ 

31 Sec. 8. Section 227.2, subsection 2, Code 2001, is amended 

32 to read as follows: 

33 2. A copy of the written report prescribed by subsection 1 

shall be furnished to the county board of supervisors, to the 

county mental health and mental retardation coordinating board 
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1 or to its advisory board if the county board of supervisors 

2 constitutes ex officio the coordinating board, and to the 

3 administrator of the county care facility inspected afta-to-~ts 

4 re~~aeftt-aa~oeate-eomm~ttee,-afta-to-the-aepartmeftt-o£-eiaer 

5 a££a~r~. 

6 Sec. 9. Section 227.4, Code 2001, is amended to read as 

7 follows: 

8 227.4 STANDARDS FOR CARE OF PERSONS WITH MENTAL ILLNESS OR 

9 MENTAL RETARDATION IN COUNTY CARE FACILITIES. 

10 The administrator, in cooperation with the department of 

11 inspections and appeals, shall recommend, and the mental 

12 health and developmental disabilities commission created in 

13 section 225C.5 shall adopt standards for the care of and 

14 services to persons with mental illness or mental retardation 

15 residing in county care facilities. The standards shall be 

16 enforced by the department of inspections and appeals as a 

17 part of the licensure inspection conducted pursuant to chapter 

18 135C. The objective of the standards is to ensure that 

19 persons with mental illness or mental retardation who are 

20 residents of county care facilities are not only adequately 

21 fed, clothed, and housed, but are also offered reasonable 

22 opportunities for productive work and recreational activities 

23 suited to their physical and mental abilities and offering 

24 both a constructive outlet for their energies and, if 

25 possible, therapeutic benefit. When recommending standards 

26 under this section, the administrator shall designate an 

27 advisory committee representing administrators of county care 

28 facilities, and county mental health and developmental 

29 disabilities regional planning councils,-afta-eottftty-eare 

30 rae~iity-re~iaeftt-aa~eeate-eommittees to assist in the 

31 establishment of standards. 

32 Sec. 10. Section 231.44, subsection 2, Code 2001, is 

33 amended to read as follows: 

34 2. The responsibilities of the resident advocate committee 

35 are in accordance with the rules adopted by the commission 
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1 pursuant to chapter 17A. When adopting the rules, the 

2 commission shall consider the needs of residents of each 

3 eate~o~y-or licensed ftea%~ft nursing facility and residential 

4 care facility as defined in section 135C.l, s~bsee~ioft-67 

5 excluding residential care facilities licensed to serve only 

6 persons with mental illness or mental retardation, and the 

7 services each facility may render. ~ne-eommissioft-snall 

8 eoordiftate-~ne-de~elopmeft~-or-~~les-witn-tne-mefttal-nealtn-aftd 

9 de~e%o~meft~al-disabili~ies-eommiss±oft-ereated-±ft-seet±oft 

10 ~~se~s-to-tfte-exteft~-tfte-~~les-wo~ld-apply-to-a-£ae±l±ty 

11 pr±ma~±%y-se~~±ft~-persofts-w±tn-mefttal-illftess7-mefttal 

12 retardat±oft,-or-a-de~elopmeft~al-disab±l±ty~ The commission 

13 shall coordinate the development of appropriate rules with 

14 other state agencies. 

15 EXPLANATION 

16 This bill makes changes related to the resident advocate 

17 committee in the regulation of certain health care facilities. 

18 The bill eliminates the directive to the director of the 

19 department of inspections and appeals to advise the resident 

20 advocate committee when, based upon an action to deny, 

21 suspend, or revoke a health care facility license, and prior 

22 to a hearing, the director proceeds with an action for 

23 receivership or to remove residents on an emergency basis. 

24 The bill also eliminates the requirement that the director of 

25 the department of inspections and appeals obtain the advice 

26 and consent of the resident advocate committee when, pending 

27 judicial review of an action, the director determines that the 

28 health, safety, or welfare of the residents of a facility is 

29 in immediate danger and orders the removal of the residents. 

30 The bill also eliminates the provision that the director of 

31 the department of inspections and appeals is not barred from 

32 exercising emergency powers due to the lack of appointment of 

33 a resident advocate committee for a facility. 

34 The bill provides that only nursing facilities and 

35 residential care facilities that do not serve only persons 
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1 with mental illness or mental retardation, not all health care 

2 facilities, are required to have a resident advocate 

3 committee. The bill specifically excludes county and private 

4 institutions regulated under Code chapter 227, from this 

5 requirement. 

6 The bill provides that a copy of a complaint filed with the 

7 resident advocate committee or the long-term care resident's 

8 advocate may be forwarded to the department of inspections and 

9 appeals, but is not required to be forwarded. 

10 The bill provides that upon receipt of a complaint alleging 

11 a violation, the department, and not the department or the 

12 resident advocate committee, is to make a preliminary review 

13 of the complaint. The bill also provides that the complainant 

14 is to be promptly informed of any action taken by the 

15 department regarding the complaint. Current law also includes 

16 the committee as an entity that might take action relative to 

17 a complaint and thereby be required to also inform a 

18 complainant of action taken. The bill also eliminates a 

19 provision establishing a process upon inspection of a health 

20 care facility by the resident advocate committee, to advise 

21 the department of inspections and appeals and the facility of 

22 circumstances believed to constitute a violation. 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 
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SENATE CLIP SHEET MARCH 14, 2002 

HOUSE FILE 2247 
S-5156 

1 Amend House Fil~ 2247, as passed by the House, as 
2 follows: 
3 1. By striking page 1, line 1, through page 3, 
4 line 12. 
5 2. By striking page 4, line 3, through page 8, 
6 line 14 and inserting the following: 
7 "Sec. SUBSTITUTE DECISION-MAKERS TASK FORCE 
8 REPORT. The interagency substitute decision-makers 
9 task force shall submit a report to the general 

10 assembly by December 1, 2002, regarding the 
11 continuation of resident advocate committees for 
12 residenti~l care facilities licensed to serve persons 
13 with mental illness or mental retardation and 
14 recommendations regarding resident advocacy 
15 alternatives." 
16 3. By renumbering as necessary. 

S-5156 FILED MARCH 13, 2002 

c£_~ [f. io•) 

By COMMITTEE ON HUMAN RESOURCES 
JOHN REDWINE, Chairperson 

HOUSE FILE 2247 

Page 8 

S-5236 
1 Amend the amendment, S-5156, to House File 2247, as 

passed by the House, as follows: 2 
3 1. Page 1, by striking lines 3 through 6, and 
4 inserting the following: 
5 " By striking page 2, line 14 through page 3, 
6 line 2, and inserting the following: 
7 "Sec. Section 135C.25, subsection 2, Code 
8 2001, is amended to read as follows:" 
9 Page 3, by striking lines 7 through 12. 

10 By striking page 6, line 31, through page 8, 
11 line 14, and inserting the following:" 
12 2. Page 1, by striking lines 8 and 9, and 
13 inserting the following: "REPORT. The governor's 
14 developmental disabilities council in consultation 
15 with the substitute decision-makers task force shall 
16 submit a report to the general". 
17 3. By renumbering as necessary. 

S-5236 FILED MARCH 20, 2002 

~ 
?f~/c7..z 
(_P· &J;j 

By JACK HOLVECK 
NANCY BOETTGER 

--------------~-----------------
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