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Schedule for Rule Making

2004
FIRST
HEARING POSSIBLE FIRST POSSIBLE
NOTICE NOTICE OR ADOPTION ADOPTED ADOPTED POSSIBLE  EXPIRATION
SUBMISSION PUB. COMMENTS DATE FILING PUB. EFFECTIVE OF NOTICE
DEADLINE DATE 20 DAYS 35 DAYS DEADLINE DATE DATE 180 DAY'S
Jan.2 04 Jan.21 '04 Feb.10 '04 Feb.25 '04 Feb. 27 '04 Mar.17 04 Apr.21 '04 July19 04
Jan. 16 Feb. 4 Feb. 24 Mar. 10 Mar. 12 Mar. 31 May 5 Aug. 2
Jan. 30 Feb. 18 Mar. 9 Mar. 24 Mar. 26 Apr. 14 May 19 Aug. 16
Feb. 13 Mar. 3 Mar. 23 Apr. 7 Apr. 9 Apr. 28 June 2 Aug. 30
Feb. 27 Mar. 17 Apr. 6 Apr. 21 Apr. 23 May 12 June 16 Sept. 13
Mar. 12 Mar. 31 Apr. 20 May 5 May 7 May 26 June 30 Sept. 27
Mar. 26 Apr. 14 May 4 May 19 May 21 June 9 July 14 Oct. 11
Apr. 9 Apr. 28 May 18 June 2 June 4 June 23 July 28 Oct. 25
Apr. 23 May 12 June 1 June 16 June 18 July 7 Aug. 11 Nov. 8
May 7 May 26 June 15 June 30 July 2 July 21 Aug. 25 Nov. 22
May 21 June 9 June 29 July 14 July 16 Aug. 4 Sept. 8 Dec. 6
June 4 June 23 July 13 July 28 July 30 Aug. 18 Sept. 22 Dec. 20
June 18 Jduly 7 July 27 Aug. 11 Aug. 13 Sept. 1 Oct. 6 Jan.3 05
July 2 July 21 Aug. 10 Aug. 25 Aug. 27 Sept. 15 Oct. 20 Jan. 17 05
July 16 Aug. 4 Aug. 24 Sept. 8 Sept. 10 Sept. 29 Nov. 3 Jan. 31 '05
July 30 Aug. 18 Sept. 7 Sept. 22 Sept. 24 Oct. 13 Nov. 17 Feb. 14 '05
Aug. 13 Sept. 1 Sept. 21 Oct. 6 Oct. 8 Oct. 27 Dec. 1 Feb. 28 '05
Aug. 27 Sept. 15 Oct. 5 Oct. 20 Oct. 22 Nov. 10 Dec. 15 Mar. 14 '05
Sept. 10 Sept. 29 Oct. 19 Nov. 3 Nov. 5 Nov. 24 Dec. 29 Mar. 28 '05
Sept. 24 Oct. 13 Nov. 2 Nov. 17 ***Nov. 17*** Dec. 8 Jan.12 '05 Apr.11 '05
Oct. 8 Oct. 27 Nov. 16 Dec. 1 Dec. 3 Dec. 22 Jan.26 '05 Apr.25 '05
Oct. 22 Nov. 10 Nov. 30 Dec. 15 ***Dec. 15*** Jan.5 '05 Feb.9 '05 May9 '05
Nov. 5 Nov. 24 Dec. 14 Dec. 29 Dec. 31 Jan.19 '05 Feb.23 '05 May23 '05
***Nov. 17*** Dec. 8 Dec. 28 Jan.12 '05 Jan.14 '05 Feb.2 '05 Ma.9 '05 June6 05
Dec. 3 Dec. 22 Jan.11 '05 Jan.26 '05 Jan.28 '05 Feb.16 '05 Mar.23 '05 June20 ’'05
***Dec. 15*** Jan.5 '05 Jan.25 '05 Feb.9 '05 Feb.11 '05 Mar.2 '05 Apr.6 '05 Juy4 '05
Dec. 31 Jan.19 '05 Feb.8 '05 Feb.23 '05 Feb.25 '05 Mar.16 '05 Apr.20 '05 July18 '05

PRINTING SCHEDULE FOR |AB

ISSUE NUMBER SUBMISSION DEADLINE ISSUE DATE
18 Friday, February 13, 2004 March 3, 2004
19 Friday, February 27, 2004 March 17, 2004
20 Friday, March 12, 2004 March 31, 2004
PLEASE NOTE:

Rules will not be accepted after 12 o’ clock noon on the Friday filing deadline days unless prior approval has been received
from the Administrative Rules Coordinator’s office.
If the filing deadline falls on alega holiday, submissions made on the following Monday will be accepted.

***Note change of filing deadline***
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PUBLICATION PROCEDURES

TO: Administrative Rules Coordinators and Text Processors of State Agencies
FROM: Kathleen K. Bates, lowa Administrative Code Editor

SUBJECT: Publication of Rulesin lowa Administrative Bulletin

The Administrative Code Division uses QuickSilver XML Publisher, version 1.5.3, to publish the
lowa Administrative Bulletin and can import documents directly from most other word processing sys-
tems, including Microsoft Word, Word for Windows (Word 7 or earlier), and WordPerfect.

1. Tofacilitate the publication of rule-making documents, we request that you send your docu-
ment(s) as an attachment(s) to an E-mail message, addressed to both of the following:

bruce.carr @l egis.state.ia.us and
kathleen.bates@l egis.state.ia.us

2. Alternatively, you may send a PC-compatible diskette of the rule making. Please indicate on
each diskette the following information: agency name, file name, format used for exporting, and chapter(s)
amended. Diskettes may be delivered to the Administrative Code Division, Third Floor West, Ola Babcock
Miller Building, or included with the documents submitted to the Governor’s Administrative Rules
Coordinator.

Please note that changes made prior to publication of the rule-making documents are reflected on the
hard copy returned to agencies, but not on the diskettes; diskettes are returned unchanged.

Your cooperation helps us print the Bulletin more quickly and cost-effectively than was previoudy
possible and is greatly appreciated.

IOWA ADMINISTRATIVE RULES and IOWA COURT RULES on CD-ROM
2003 SUMMER EDITION

Containing:  lowa Administrative Code (updated through June 2003)
lowa Administrative Bulletins (January 2003 through June 2003)
lowa Court Rules (updated through July 2003)

For free brochures and order forms contact:

L egidative Services Agency

Attn: Ms. Stephanie Cox

State Capitol

Des Moines, lowa 50319

Telephone: (515)281-3566 Fax: (515)281-8027
Ishinfo@staff.legis.state.ia.us
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To All Agencies:

PUBLIC HEARINGS

IAB 2/4/04

The Administrative Rules Review Committee voted to request that Agencies comply with lowa Code section 17A.4(1)“b” by
allowing the opportunity for oral presentation (hearing) to be held at least twenty days after publication of Noticein the lowa

Administrative Bulletin.
AGENCY

ATTORNEY GENERAL[61]

Crime victim compensation,
ch 9div Il, 9.25, 9.35(10), 9.37
IAB 1/21/04 ARC 3098B

Sexua abuse examination payment,
ch 9div 1V, 9.80, 9.81, 9.83
IAB 1/21/04 ARC 3099B

HEARING LOCATION

Conference Room, Ground Floor
Lucas State Office Bldg.
Des Moines, lowa

Conference Room, Ground Floor
Lucas State Office Bldg.
Des Moines, lowa

CULTURAL AFFAIRS DEPARTMENT[221]

Cultura and entertainment districts,
ch9
IAB 1/21/04 ARC 3110B

Tone Board Room, Third Floor West
Historical Bldg.

600 E. Locust

Des Moines, lowa

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

Community development block
grant—application review criteria,
elimination of preapplication, 23.6
IAB 2/4/04 ARC 3151B

First Floor Northwest Conference Rm.

200 E. Grand Ave.
Des Moines, lowa

EDUCATIONAL EXAMINERS BOARD[282]

Code of professional conduct
and ethics, rescind chs 12, 13;
adopt ch 25
IAB 1/7/04 ARC 3089B

Superintendent/AEA administrator
endorsement, 14.142
IAB 1/21/04 ARC 3111B

Evaluator endorsement and license,
20.1 to 20.60
IAB 1/21/04 ARC 3112B

Code of rights and responsibilities,
adopt ch 26
IAB 1/7/04 ARC 3090B

EDUCATION DEPARTMENT([281]

Financial incentives for national board
certification, 84.2, 84.4, 84.5
IAB 2/4/04 ARC 3136B

Room 3 North

Third Floor

Grimes State Office Bldg.
Des Moines, lowa

Room 3 North

Third Floor

Grimes State Office Bldg.
Des Moines, lowa

Room 3 North

Third Floor

Grimes State Office Bldg.
Des Moines, lowa

Room 3 North

Third Floor

Grimes State Office Bldg.
Des Moines, lowa

State Board Room, Second Floor
Grimes State Office Bldg.
Des Moines, lowa

DATE AND TIME OF HEARING

February 10, 2004
10am.

February 10, 2004
10am.

February 11, 2004
10to 11 am.

February 24, 2004
1:30 p.m.

February 24, 2004
1p.m.

February 10, 2004
1p.m.

February 10, 2004
2p.m.

February 24, 2004
2p.m.

March 2, 2004
1p.m.
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PUBLIC HEARINGS

ELDER AFFAIRS DEPARTMENT[321]

Agency procedures; senior living
coordination unit, 1.2, ch 3;
adopt ch 11; ch 16; amend chs 17, 18
IAB 2/4/04 ARC 3145B
(ICN Network)

Assisted living programs,
ch 25
IAB 2/4/04 ARC 3146B
(ICN Network)

Public Library
21 E. Third St.
Spencer, lowa

Public Library
400 Willow Ave.
Council Bluffs, lowa

Third Floor Conference Room
Wallace State Office Bldg.
Des Moines, lowa

Room 3 West-19C

Veterans Administration Medical Ctr.
601 Hwy. 6

lowa City, lowa

Public Library
21 E. Third St.
Spencer, lowa

Public Library
400 Willow Ave.
Council Bluffs, lowa

Third Floor Conference Room
Wallace State Office Bldg.
Des Moines, lowa

Room 3 West-19C

Veterans Administration Medical Ctr.
601 Hwy. 6

lowa City, lowa

ENVIRONMENTAL PROTECTION COMMISSION[567]

Terms used in determination of PSD
permit review, 20.2, 22.4(1),
22.5(1), 22.100, 22.120
IAB 2/4/04 ARC 3155B

Animal feeding operations—health
effects value and health effects
standard for hydrogen sulfide,
20.2, adopt ch 32
IAB 1/7/04 ARC 3092B

Air Quality Bureau
7900 Hickman Rd.
Urbandale, lowa

Public Library
321 Main St.
Davenport, lowa

Gateway North Center
1900 N. Grand Ave.
Spencer, lowa

lowa Western Community College
906 Sunnyside Ln.
Atlantic, lowa

Public Library
225 Second St. SE
Mason City, lowa

1263

February 25, 2004
9to1lam.

February 25, 2004
9to1lam.

February 25, 2004
9to1lam.

February 25, 2004
9to1lam.

February 25, 2004
9to1lam.

February 25, 2004
9to1lam.

February 25, 2004
9to1lam.

February 25, 2004
9to1lam.

April 1, 2004
1p.m.

April 2, 2004
1p.m.

February 17, 2004
7 p.m.

February 25, 2004
7 p.m.

March 3, 2004
6 p.m.



1264

PUBLIC HEARINGS

ENVIRONMENTAL PROTECTION COMMISSION[567] (Cont'd)

INSURANCE DIVISION[191]

Use of credit information in personal
insurance, 20.12
IAB 1/21/04 ARC 3106B

Public Library
321 Main St.
Davenport, lowa

Public Library
3520 86th St.
Urbandale, lowa

330 Maple St.
Des Moines, lowa

PROFESSIONAL LICENSURE DIVISION[645]

Chiropractors,
40.4, 40.6, 41.2(1), 41.6(2), 41.8,
41.11t041.13, ch 45, 46.1
IAB 2/4/04 ARC 3133B

Nursing home administrators,
140.6, ch 144
IAB 2/4/04 ARC 3124B

Optometrists,
179.4, 179.6, 180.2(1), 180.5,
180.8 to 180.10, ch 183, 184.1
IAB 2/4/04 ARC 3131B

Fifth Floor Board Conference Room
Lucas State Office Bldg.
Des Moines, lowa

Fifth Floor Board Conference Room
Lucas State Office Bldg.
Des Moines, lowa

Fifth Floor Board Conference Room
Lucas State Office Bldg.
Des Moines, lowa

PUBLIC HEALTH DEPARTMENT[641]

Radiation,
amendments to chs 38 to 42, 45, 46
IAB 2/4/04 ARC 3147B

Renovation, remodeling, and
repainting—lead hazard
notification process,
amendments to ch 69
IAB 2/4/04 ARC 3148B
(ICN Network)

Conference Room, Suite D
401 SW Seventh St.
Des Moines, lowa

Room 550, Fifth Floor
411 Third St. SE
Cedar Rapids, lowa

Room 101, Dubuque Downtown
Northeast lowa Community College
700 Main St.

Dubuque, lowa

Turner Room, Green Valley AEA
1405 N. Lincoln
Creston, lowa

Room 304, Kahl Educational Center
326 W. Third St.
Davenport, lowa

Loess Hills AEA
24997 Hwy 92
Council Bluffs, lowa

March 8, 2004
6:30 p.m.

March 11, 2004
7 p.m.

February 11, 2004
10 am.

February 28, 2004
9to 10 am.

February 24, 2004
10to 11 am.

February 24, 2004
9to 10 am.

February 24, 2004
8:30 am.

February 24, 2004
10 am.

February 24, 2004
10 am.

February 24, 2004
10 am.

February 24, 2004
10 am.

February 24, 2004
10 am.
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PUBLIC HEARINGS

PUBLIC HEALTH DEPARTMENT[641] (Cont'd)

(ICN Network)

Lead professional certification;
lead-based paint activities,
amendments to ch 70
IAB 2/4/04 ARC 3134B
(ICN Network)

Room 106, Activity Center
NIACC

500 College Dr.

Mason City, lowa

Conference Room A

Ottumwa Regional Health Center
1001 E. Pennsylvania

Ottumwa, lowa

Room 204, Library Bldg.
Prairie Lakes AEA, ICCC
330 Avenue M

Fort Dodge, lowa

Public Library
529 Pierce St.
Sioux City, lowa

Public Library
21 E. Third St.
Spencer, lowa

ICN Room, Sixth Floor
Lucas State Office Bldg.
Des Moines, lowa

Room 550, Fifth Floor
411 Third St. SE
Cedar Rapids, lowa

Room 101, Dubuque Downtown
Northeast lowa Community College
700 Main St.

Dubuque, lowa

Turner Room, Green Valley AEA
1405 N. Lincoln
Creston, lowa

Room 304, Kahl Educational Center
326 W. Third St.
Davenport, lowa

Loess Hills AEA
24997 Hwy 92
Council Bluffs, lowa

Room 106, Activity Center
NIACC

500 College Dr.

Mason City, lowa

Conference Room A

Ottumwa Regional Health Center
1001 E. Pennsylvania

Ottumwa, lowa

February 24, 2004
10 am.

February 24, 2004
10 am.

February 24, 2004
10 am.

February 24, 2004
10 am.

February 24, 2004
10 am.

February 24, 2004
10 am.

February 24, 2004
10 am.

February 24, 2004
10 am.

February 24, 2004
10 am.

February 24, 2004
10 am.

February 24, 2004
10 am.

February 24, 2004
10 am.

February 24, 2004
10 am.
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PUBLIC HEALTH DEPARTMENT([641] (Cont d)
(ICN Network)

Room 204, Library Bldg.
Prairie Lakes AEA, ICCC
330 Avenue M

Fort Dodge, lowa

Public Library
529 Pierce St.
Sioux City, lowa

Public Library
21 E. Third St.
Spencer, lowa

ICN Room, Sixth Floor
Lucas State Office Bldg.
Des Moines, lowa

PUBLIC SAFETY DEPARTMENT([661]

Fire fighting equipment revolving
loan fund, 55.1 to 55.207
IAB 12/24/03 ARC 3051B

Fire Service Training Bureau
3100 Fire Service Road
Ames, lowa

RACING AND GAMING COMMISSION[49]1]

Agency procedures; licensing; Suite B
jackpot, credit, and ticket payouts, 717 E. Court Ave.
3.13(2), 4.6(5), 5.4(14), 6.2(3), Des Maines, lowa
6.6(2), 6.17(2), 8.2(15), 12.14
IAB 2/4/04 ARC 3130B

TRANSPORTATION DEPARTMENT([761]

Regulations applicable to carriers, DOT Conference Room
520.1 Park Fair Mall
IAB 2/4/04 ARC 3122B 100 Euclid Ave.
Des Moines, lowa

Driver education; motorized bicycle DOT Conference Room
rider education, Park Fair Mall
600.12 to 600.14; ch 634; 635.2(2), 100 Euclid Ave.
635.6, 635.7; ch 636 Des Moines, lowa
IAB 2/4/04 ARC 3123B

UTILITIESDIVISION[199]

Electric energy adjustment clause, Hearing Room
20.9 350 Maple St.
IAB 2/4/04 ARC 3135B Des Moines, lowa

VOLUNTEER SERVICE, IOWA COMMISSION ON[555]

Organization and operation; due
process, 1.1, 1.2,5.1
IAB 1/21/04 ARC 3107B

200 E. Grand Ave.
Des Moines, lowa

Main Conference Room, Second Floor

February 24, 2004
10 am.

February 24, 2004
10 am.

February 24, 2004
10 am.

February 24, 2004
10 am.

February 5, 2004
11am.

February 24, 2004
9am.

February 26, 2004
10am.
(If requested)

February 26, 2004
1p.m.
(If requested)

March 3, 2004
10am.

February 10, 2004
11am.

IAB 2/4/04
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Due to reorganization of state government by 1986 lowa Acts, chapter 1245, it was necessary to revise the agency
identification numbering system, i.e., the bracketed number following the agency name.

“Umbrella’ agencies and elected officials are set out below at the left-hand margin in CAPITAL letters.

Divisions (boards, commissions, €tc.) are indented and set out in lowercase type under their statutory “umbrellas.”

Other autonomous agencies which were not included in the original reorganization legislation as “umbrella” agen-
cies are included alphabetically in small capitals at the left-hand margin, e.g., BEEF INDUSTRY COUNCIL, IOWA[101].

The following list will be updated as changes occur:

ADMINISTRATIVE SERVICES DEPARTMENT/[11]

AGRICULTURE AND LAND STEWARDSHIP DEPARTMENT[21]
Agricultural Development Authority[25]
Soil Conservation Division[27]

ATTORNEY GENERAL[61]

AUDITOR OF STATE[8]]

BEEF INDUSTRY COUNCIL, [OWA[101]

BLIND, DEPARTMENT FOR THE[111]

CAPITAL INVESTMENT BOARD, IOWA[123]

CITIZENS' AIDE[141]

CIVIL RIGHTS COMMISSION[161]

COMMERCE DEPARTMENT][181]

Alcoholic Beverages Division[185]

Banking Division[187]

Credit Union Division[189]

Insurance Division[191]

Professional Licensing and Regulation Division[193]
Accountancy Examining Board[193A]
Architectural Examining Board[193B]
Engineering and Land Surveying Examining Board[193C]
Landscape Architectural Examining Board[193D]
Real Estate Commission[193E]

Real Estate Appraiser Examining Board[193F]

Savings and Loan Division[197]

Utilities Division[199]

CORRECTIONS DEPARTMENT([201]

Parole Board[205]

CULTURAL AFFAIRS DEPARTMENT[221]

Arts Division[222]

Historical Division[223]

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

City Development Board[263]

Grow lowa Values Board[264]

lowa Finance Authority[265]

EDUCATION DEPARTMENT[281]

Educational Examiners Board[282]

College Student Aid Commission[283]

Higher Education Loan Authority[284]

lowa Advance Funding Authority[285]

Libraries and Information Services Division[286]

Public Broadcasting Division[288]

School Budget Review Committee] 289]

EGG COUNCIL, IOWA[301]

ELDER AFFAIRS DEPARTMENT[321]
EMPOWERMENT BOARD, |OWA[349]

ETHICS AND CAMPAIGN DISCLOSURE BOARD, |OWA[351]
EXECUTIVE COUNCIL[361]

FAIR BOARD[371]

GENERAL SERVICES DEPARTMENT[401]
HUMAN INVESTMENT COUNCIL[417]

HUMAN RIGHTS DEPARTMENT/[421]

Community Action Agencies Division[427]

Criminal and Juvenile Justice Planning Division[428]

Deaf Services Division[429]

Persons With Disabilities Division[431]

Latino Affairs Division[433]

Status of African-Americans, Division on the[434]

Status of Women Division[435]
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HUMAN SERVICES DEPARTMENT[441]
INFORMATION TECHNOLOGY DEPARTMENT[471]
INSPECTIONS AND APPEALS DEPARTMENT[481]
Employment Appea Board[486]
Foster Care Review Board[489]
Racing and Gaming Commission[491]
State Public Defender[493]
IOWA PUBLIC EMPLOYEES RETIREMENT SY STEM[495]
LAW ENFORCEMENT ACADEMY[501]
LIVESTOCK HEALTH ADVISORY COUNCIL[52]]
LOTTERY AUTHORITY, IOWA[531]
MANAGEMENT DEPARTMENT([541]
Appea Board, State[543]
City Finance Committeg[545]
County Finance Committeg[547]
NARCOTICS ENFORCEMENT ADVISORY COUNCIL[551]
VOLUNTEER SERVICE, IOWA COMMISSION ON[555]
NATURAL RESOURCES DEPARTMENT[561]
Energy and Geological Resources Division[565]
Environmental Protection Commission[567]
Natural Resource Commission[571]
Preserves, State Advisory Board for[575]
PERSONNEL DEPARTMENT[581]
PETROLEUM UNDERGROUND STORAGE TANK FUND
BOARD, IOWA COMPREHENSIVE[591]
PREVENTION OF DISABILITIES POLICY COUNCIL[597]
PUBLIC DEFENSE DEPARTMENT([601]
Emergency Management Division[605]
Military Division[611]
PUBLIC EMPLOYMENT RELATIONS BOARDI[621]
PUBLIC HEALTH DEPARTMENT([641]
Substance Abuse Commission[643]
Professional Licensure Division[645]
Dental Examiners Board[650]
Medical Examiners Board[653]
Nursing Board[655]
Pharmacy Examiners Board[657]
PUBLIC SAFETY DEPARTMENT[661]
RECORDS COMM ISSION[671]
REGENTS BOARD[681]
Archaeol ogist[685]
REVENUE DEPARTMENT][701]
SECRETARY OF STATE[721]
SEED CAPITAL CORPORATION, IOWA[727]
SHEEP AND WOOL PROMOTION BOARD, IOWA[741]
TELECOMMUNICATIONS AND TECHNOLOGY COMMISSION, |OWA[751]
TRANSPORTATION DEPARTMENT[761]
Railway Finance Authority[765]
TREASURER OF STATE[781]
TURKEY MARKETING COUNCIL, IOWA[787]
UNIFORM STATE LAWS COMMISSION[791]
VETERANS AFFAIRS COMMISSION[801]
VETERINARY MEDICINE BOARD[811]
VOTER REGISTRATION COMMISSION[821]
WORKFORCE DEVELOPMENT DEPARTMENT[871]
Labor Services Division[875]
Workers' Compensation Division[876]
Workforce Development Board and
Workforce Development Center Administration Division[877]
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SERVICE
DELIVERY ELIGIBLE TYPE OF GRANT APPLICATION
AGENCY PROGRAM AREA SUB-APPLICANTS ASSISTANCE DEADLINE
lowa Pre-Disaster Statewide State agencies, including | $3.6M of PDM Applications
Homeland Mitigation State universities; funds were made are due into
Security and (PDM) Grant available for our office
Emergency (Consolidated Federally recognized Disaster Resistant (NOT just
Management | Appropriations Indian Tribal governments; University (DRU) | postmarked)
Division | Resolution, 2003, and grants to State, no later than
Public Law local and Tribal February 26,
108-7) Loca government, to governments for 2004
include State-recognized pre-disaster
Indian Tribes, authorized mitigation
tribal organizations, and activities that

Alaska Native villages

Private universities are not

benefit universities

Program guidance

eligibleto apply as and application
Sub-Applicants; however, materias are
they may request an available at

eligible entity to submit an
application for their
proposed activity on their
behalf

http://www.fema.
gov/fima/dru/shtm

For technical assistance, contact:

DennisHarper, State Hazard Mitigation Officer
Linda Roose, Pre-Disaster Mitigation Coordinator
Sandy Cox, Pre-Disaster Mitigation Planner
515-281-3231

Send completed applications to:
Bonnie Rieder, Grants Fiscal Specialist
lowa Homeland Security and Emer gency Management Division
Hoover State Office Building, Level A
Des Moines, | owa 50319-0113
515-281-3231
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AGRICULTURE AND LAND
STEWARDSHIP DEPARTMENT[21]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of lowa Code sections 159.5(11)
and 163.1, the Department of Agriculture and Land Steward-
ship hereby gives Notice of Intended Action to amend Chap-
ter 64, “Infectious and Contagious Diseases,” lowa Adminis-
trative Code.

The purpose of these amendmentsis to update animal ex-
hibition requirementsin lowato be used at county fairs, 4-H
fairs or exhibitions, or similar exhibitions. The Department
intends to adopt these amendments emergency after Notice
in order to provide as much advance notice as possible to ex-
hibitors and exhibition officials.

Any interested persons may make written comments or
suggestions on these proposed amendments on or before 4:30
p.m. on February 24, 2004. Such written materials should be
directed to Dr. John Schiltz, State Veterinarian, Department
of Agriculture and Land Stewardship, Wallace State Office
Building, 502 East Ninth Street, Des Moines, lowa 50319; or
faxed to (515)281-4282. E-mail comments may be sent to
John.Schiltz@idals.state.ia.us.

No waiver provision isincluded in these proposed amend-
ments because an existing rule allows for waivers in ap-
propriate cases. The waiver rule also applies to the rules
amended in this rule making.

These amendments are intended to implement lowa Code
chapter 163.

The following amendments are proposed.

ITEM 1. Amend subrule 64.34(2), paragraph “a,” asfol-
lows:

a. Tuberculosis. Cattle originating from a-herd-or-area

ine a USDA accredited-free state or zone
may be exhibited without other testing requirements when
accompanied by a Certificate of Veterinary Inspection that
listsindividual official identification. Cattle from aherd or
area under quarantine for tuberculosis may not be exhibited.
Cattle from a state or zone which is not a USDA accredited-
free state or zone must meet one of the following require-
ments:

(1) Have had a negative whole-herd test conducted within
the last 12 months and an individual animal test conducted
within 30 days of the exhibition, or

(2) Originate from a tuberculosis accredited-free herd,
with the accredited herd number and date of last test listed on
the Certificate of Veterinary Inspection.

ITEM 2. Amend subrule 64.34(4), paragraph “b,” asfol-
lows:

b. Aujeszky’s Disease (pseudorabies)—all swine.

(1) Allexhibitors Native lowa swine. Exhibitors of na-
tive lowa swine that originate froma Stage IV or lower-status
county must present a test record and Certificate of Veteri-
nary Inspection that indicate that each swine has had a nega-
tive test for pseudorabies within 30 days prior to the show
(individual show regulations may have more restrictive time
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restrictions), regardless of the status of the herd, and that
show individual official identification. Exhibitors of native
lowa swinethat originate froma Sage V county must present
a Certificate of Veterinary Inspection that lists individual of-
ficial identification. No pseudorabies testing requirements
will be necessary for native lowa swine that originate from
Sage V counties. Electronic identification will not be con-
sidered official identification for exhibition purposes.

(2) Swine originating outside lowa. All exhibitors must
present a test record and Certificate of \eterinary Inspection
that indicate that each swine has had a negative test for
pseudorabies within 30 days prior to the show (individual
show regulations may have more restrictive time restric-
tions), regardless of the status of the herd, and that show indi-
vidual official identification. Electronic identification will
not be considered official identification for exhibition pur-
poses.

(2 3) Swine that return from an exhibition to the home
herd or that are moved to a purchaser’s herd following an ex-
hibition or consignment sale must be isolated and retested
negative for pseudorabies not less than 30 and not more than
60 days after reaching their destination.

ITEM 3. Rescind subrule 64.34(10) and adopt the fol-
lowing new subrule in lieu thereof:

64.34(10) Cervidae. For the purposes of this subrule,
“Cervidag” means al animals belonging to the Cervidae
family, and “CWD susceptible Cervidae” means whitetail
deer, blacktail deer, mule deer, red deer, and elk.

a. Native lowa Cervidae. Native lowa Cervidae from a
herd not under quarantine may be exhibited without addition-
al testing for brucellosis or tuberculosis. Native lowa Cervi-
dae may be exhibited without other testing requirements
when the Cervidae are accompanied by a Certificate of Veter-
inary Inspection that lists individua official identification.

(1) All CWD susceptible Cervidae must have originated
from a monitored or certified chronic wasting disease
(CWD) cervid herd in which these animals have been kept
for at least one year or to which the animals were natura ad-
ditions. Cervidae that originate from a herd with adiagnosis,
signs, or epidemiological evidence of CWD or from an area
under quarantine for chronic wasting disease shall not be ex-
hibited. The following statement must appear on the Certifi-
cate of Veterinary Inspection:

“All Cervidae listed on this certificate originate from a

chronic wasting disease monitored or certified herd in

which these animals have been kept for at least one year

or to which the animals were natural additions. There

has been no diagnosis, sign, or epidemiological evi-

dence of chronic wasting disease in this herd for the
past year.”

(2) Other Cervidae. For al other Cervidae, the following
statement must appear on the Certificate of Veterinary In-
spection:

“All Cervidee listed on this certificate have been part of

the herd of origin for at |east one year or were natural

additions to this herd. There has been no diagnosis,
sign, or epidemiological evidence of chronic wasting
diseasein this herd for the past year.”

b. Cervidae originating outside lowa. Cervidae that
originate outside lowa must obtain an entry permit from the
state veterinarian’s office prior to import into lowa. Cervidae
that originate outside lowa which are six months of age or
older must originate from a herd not under quarantine and
have been tested negative for Tuberculosis (TB) by the
Single Cervical Tuberculin (SCT) test (Cervidae) within 90
days of exhibition, or originate from an Accredited Herd
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(Cervidae), or originate from a Qualified Herd (Cervidage),
with test dates shown on the Certificate of Veterinary Inspec-
tion. Herd statusand SCT test are according to USDA Tuber-
culosis Eradication in Cervidae Uniform Methods and Rules,
effective January 22, 1999.

Cervidae that originate outside lowawhich are six months
of age or older must also have been tested negative for bru-
cellosiswithin 90 days of exhibition, or originate from a cer-
tified brucellosis-free cervid herd, or a cervid class-free sta-
tus state (brucellosis). This negative test result must be deter-
mined by brucellosis tests approved for cattle and bison, and
the test must have been conducted in a cooperative state-
federal laboratory.

(1) All CWD susceptible Cervidae must have originated
from a monitored or certified CWD cervid herd in which the
animals have been kept for at least one year or to which the
animals were natural additions. The originating herd must
have achieved a CWD status equal to completion of three
years in an approved CWD monitoring program, and the
CWD herd number and enrollment date must be listed on the
Certificate of Veterinary Inspection. Cervidae originating
from a herd with adiagnosis, signs, or epidemiological evi-
dence of CWD or from an area under quarantine for chronic
wasting disease shall not be exhibited. The following state-
ment must appear on the Certificate of Veterinary Inspection:

“All Cervidae listed on this certificate originate from a

chronic wasting disease monitored or certified herd in

which these animals have been kept for at |east one year

or to which the animals were natural additions. There

has been no diagnosis, sign, or epidemiological evi-

dence of chronic wasting disease in this herd for the
past year.”

(2) Other Cervidae. For al other Cervidae, the following
statement must appear on the Certificate of Veterinary In-
spection:

“All Cervidae on this certificate have been part of the

herd of origin for at least one year or were natural addi-

tionsto this herd. There has been no diagnosis, sign, or
epidemiological evidence of chronic wasting diseasein
this herd for the past year.”

ITEM 4. Amend subrule 64.35(1) asfollows:

64.35(1) Swine. Swine exhibitors shall present to the vet-
erinarian the following: a signed affidavit stating that the
swine did not originate from a quarantined herd and that, to
the best of their the exhibitor’s knowledge, swine dysentery
has not been in evidence in their the exhibitor’s herd for the
past 12 months; and for swine originating froma Stage IV or
lower-status county, arecord of a negative pseudorabies test
performed within 30 days before the exhibition, subject to
64.35(2). No pseudorabiestesting is required for swine that
originate from a Stage 5 county.

ITEM 5. Amend subrule 64.35(2) as follows:

64.35(2) Exceptions. No testing for pseudorabies shall be
required at an exhibition that involves only market classes of
swine, provided the animals are consigned directly to a
slaughter establishment from the exhibition. The site from
which the exhibited swine originate must have a current
pseudorabies monitored status, or the exhibited swine must
originate from a Stage IV or higher county. Swine leaving
the exhibition from a market class must be consigned and
move directly to a slaughtering establishment. All market
swine from Stage Il counties must be vaccinated against
pseudorabies.

ITEM 6. Rescind subrule 64.35(6) and adopt the follow-
ing new subrule in lieu thereof:

64.35(6) Cervidae. For the purposes of this subrule, “ Cer-
vidag” means all animals belonging to the Cervidae family,
and “CWD susceptible Cervidag” means whitetail deer,
blacktail deer, mule deer, red deer, and elk. Cervidae may be
exhibited without other testing requirements when accompa-
nied by a Certificate of Veterinary Inspection that lists indi-
vidual official identification.

All Cervidae must have been part of the herd of origin for
at least one year or were natural additions, or must have origi-
nated from a chronic wasting disease monitored or certified
herd in which these animals have been kept for at least one
year or were natural additions. Cervidae originating from a
herd with a diagnosis, sign, epidemiological evidence, or
area under quarantine for chronic wasting disease shall not be
exhibited.

a.  All CWD susceptible Cervidae must have originated
from amonitored or certified CWD cervid herd in which the
animals have been kept for at least one year or to which the
animals were natural additions. The following statement
must appear on the Certificate of Veterinary Inspection:

“All Cervidae listed on this certificate originate from a

chronic wasting disease monitored or certified herd in

which these animals have been kept for at least one year

or to which the animals were natural additions. There

has been no diagnosis, sign, or epidemiological evi-

dence of chronic wasting disease in this herd for the
past year.”

b. Other Cervidae. For al other Cervidae, the following
statement must appear on the Certificate of Veterinary In-
spection:

“All Cervidae on this certificate have been part of the

herd of origin for at least one year or were natural addi-

tionsto thisherd. There has been no diagnosis, sign, or
epidemiological evidence of chronic wasting diseasein
this herd for the past year.”

NOTICE—CIVIL REPARATIONS
TRUST FUND

Pursuant to lowa Administrative Code 361—subrule
12.2(1), the Executive Council gives Notice that the Civil
Reparations Trust Fund balance as of December 31, 2003, is
approximately $40,166.00. Money in the Civil Reparations
Trust Fund is available for use for indigent civil litigation
programs or insurance assistance programs. Application
forms are available in the office of the State Treasurer by
contacting GeorgAnna Madsen, Executive Secretary, State
Capitol Room 114, Des Moines, lowa 50319; telephone
(515)281-5368. Applications must be filed on the thirtieth
day after the date of publication of this Notice in the lowa
Administrative Bulletin, or on the thirtieth day after the date
affixed to the Notice sent by first-class mail, whichever islat-
er. Any person/company that would like to receive future no-
tices should make request in writing to the above-mentioned
contact. Rules regarding the Civil Reparations Trust Fund
can be found at 361 IAC Chapter 12.
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ECONOMIC DEVELOPMENT, |OWA
DEPARTMENT OF[261]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of lowa Code sections 15.104
and 15.106, the lowa Department of Economic Development
hereby gives Notice of Intended Action to amend Chapter 23,
“lowa Community Development Block Grant Program,”
lowa Administrative Code.

The proposed amendments include listing of application
review criteriaand elimination of the preapplication process.

Public comments concerning the proposed amendments
will be accepted until 4:30 p.m. on February 24, 2004. Inter-
ested persons may submit written or oral comments to
Roselyn McKie Wazny, Community Development Division,
Department of Economic Development, 200 East Grand
Avenue, Des Moines, lowa 50309; telephone (515)242-
4822

A public hearing to receive comments about the proposed
amendments will be held on February 24, 2004, at 1:30 p.m.
at the above address in the first floor northwest conference
room. Individualsinterested in providing comments at the
hearing should contact Roselyn McKie Wazny by 4 p.m. on
February 23, 2004, to be placed on the hearing agenda.

These amendments are intended to implement lowa Code
section 15.108(1)"“a.”

The following amendments are proposed.

ITEM 1. Amend paragraph 23.6(2)" c” asfollows:

c. Applicants may apply for multiple activities under
each fund for the amount up to the applicable ceilings. {DED
nall revi il vities individualy.

ITEM 2. Amend subrule 23.6(3) asfollows:

23.6(3) Water and sewer fund application procedure.
IDED shall announce the availability of funds and instruc-
tions for applying for funds through direct mail, public no-
tices, media rel eases, workshops or other means determined
necessary by IDED.

a. Application forms shall be available upon regquest
from IDED, Community Development Division, 200 East
Grand Avenue, Des Moines, lowa 50309;

242-4711, or on the division’s Web site at www, WWW.Community.
state.ia.us.

pli catl ons
DED

IDED shall revlew appllcatlons
and make funding decisions based on the following criteria:
(1) Magnitude of need for the project.
(2) Impact of the activity on standard of living or quality
of life of proposed beneficiaries.
(3) Readiness to proceed with the proposed activity and
likelihood that the activity can be completed in atimely fash-
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ion. Procurement of an engineer shall be considered evi-
dence of readinessto proceed.

(4) Degree to which water and sewer fund assistance
would be leveraged by other funding sources and documen-
tation of applicant efforts to secure the maximum amount
possible of local financial support for the activity.

(5) Capacity to operate and maintain the proposed activi-
ty.

(6) Capacity for continued viability of the activity after
CDBG assistance.

(7) Scope of project benefit relative to the amount of
CDBG funds invested.

(8) Degree to which the project promotes orderly, com-
pact development supported by affordable public infrastruc-
ture.

g d.Applicants shall submit preliminary engineering re-
ports with their full applications.

he. IDED staff may consult on proposed activities with
other state agencies responsible for water- and sewer-related
activities and may conduct site evaluations of proposed ac-
tivities.

if. Applicants selected to receive awards shall be notified
by letter from the IDED director by adatedate(s) determined
by IDED.

ITEM 3. Amend subrule 23.6(4) as follows:

23.6(4) Community facilities and services fund applica-
tion procedure. Each year, IDED shall announce the avail-
ability of funds and instructions for applying for funds
through direct mail, public notices, media releases, work-
shops or other means determined necessary by IDED.

a. Application forms shall be available upon request
from IDED, Community Development Division, 200 East
Grand Avenue, Des Moines, lowa 50309;-telephone(515)
242-4711, or on the division's Web site at www.community.
state.ia.us.

pplications

eetabllshed by IDED.

and make funding decisions based on the following criteria:

(1) Magnitude of need for the project.

(2) Impact of the activity on standard of living or quality
of life of proposed beneficiaries.

(3) Readiness to proceed with the proposed activity and
likelihood that the activity can be completed in atimely fash-
ion.

(4) Degree to which community facilities and services
fund assistance would be leveraged by other funding sources
and documentation of applicant efforts to secure the maxi-
mum amount possible of local financial support for the activ-
ity.

(5) Capacity to operate and maintain the proposed activi-
ty.

(6) Capacity for continued viability of the activity after
CDBG assistance.

(7) Scope of project benefit relative to the amount of
CDBG funds invested.
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(8) Degree to which the project promotes orderly, com-
pact development supported by affordable public infrastruc-
ture.

fd. IDED staff may consult on proposed activities with
other state agencies responsible for community facilities and
services-related activities and may conduct site evaluations
of proposed activities.

g e. Applicants selected to receive awards shall be notified
by letter from the IDED director by adate date(s) determined
by IDED.

ARC 3136B
EDUCATION DEPARTMENT([281]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committeemay, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 256.7(5),
the State Board of Education hereby gives Notice of Intended
Action to amend Chapter 84, “Financial Incentives for Na-
tional Board Certification,” lowa Administrative Code.

This chapter contains two financia incentive pilot pro-
grams for lowa teachers receiving National Board Certifica-
tion (NBC) and provides guidelines to administer both pilot
programs. The proposed amendments are being made to ad-
dress situations not anticipated and therefore not heretofore
addressed.

Any interested party may make written or oral comments
on the proposed amendments on or before March 2, 2004.
Comments should be directed to Judy Jeffrey, Division Ad-
ministrator, Department of Education, Grimes State Office
Building, Des Moines, lowa 50319-0146; telephone (515)
281-3333; fax (515)281-7700.

A public hearing will be held on March 2, 2004, at 1 p.m.
in the State Board Room, Second Floor, Grimes State Office
Building, Des Moines, lowa.

Any person who intends to attend the public hearing and
requires special accommodations for specific needs should
contact the Department of Education at (515)281-3333.

These amendments are intended to implement lowa Code
section 256.44.

The following amendments are proposed.

ITEm 1. Amend rule 281—84.2(256), definition of “a
person receives a salary as a classroom teacher,” as fol-
lows:

“A person who receives a salary as a classroom teacher”
means a teacher employed by a school district in lowa who
receives any salary compensation from the school district for
providing classroom instruction to studentsin the school dis-
trict. The term also means a teacher employed by an area
education agency in lowa who receives all salary compensa-
tion through pooled school district funds provided to the area
education agency to provide classroom instruction to ele-
mentary (including prekindergarten) or secondary students
in one or more school districts.

ITEM 2. Amend rule 281—84.4(256) by adding the fol-
lowing new numbered paragraph “ 3”:

3. An otherwise-eligible teacher who possesses a teach-
ing contract that is for less than full-time shall receive an
award prorated to reflect the type of contract (i.e., half-time,
quarter-time, etc.).

ITEM 3. Amend rule 281—84.5(256), first unnumbered
paragraph, as follows:

In the notice of appeal, which shall be notarized, the appli-
cant shall give a short and plain statement of the reasons for
the appeal .

ARC 3145B

ELDER AFFAIRS
DEPARTMENT[321]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section
231.23(10), the Elder Affairs Department hereby gives No-
tice of Intended Action to amend Chapter 1, “Introduction”;
rescind Chapter 3, “Commission Established,” and adopt a
new Chapter 3, “Commission of Elder Affairs’; adopt new
Chapter 11, “Waivers or Variances from Administrative
Rules’; rescind Chapter 16, “Senior Living Coordinating
Unit,” and adopt a new Chapter 16 with the same title; and
amend Chapter 17, “Petition for Rule Making,” and Chapter
18, “Declaratory Rulings,” lowa Administrative Code.

These amendments eliminate obsolete language and up-
date language to reflect current policy and procedures. Lan-
guage regarding waiversin Chapter 1 isrescinded and anew
Chapter 11 is established for waivers or variances from ad-
ministrative rules. Chapter 3 isrescinded and a new chapter
with updated language is established. New Chapter 16 estab-
lishes definitions related to the Senior Living Coordinating
Unit and also establishes the Director of the Department of
Elder Affairs as the chairperson for the coordinating unit.
Amendments to Chapters 17 and 18 revise the mailing ad-
dress for the Department and update the language for submit-
ting materials to the Department.

These proposed amendments were reviewed by the Area
Agencies on Aging and were presented to the Commission of
Elder Affairsfor initial review at the Commissioners Janu-
ary 14, 2004, meeting.

Any interested person may make written suggestions or
comments on these proposed amendments prior to February
25, 2004. Such written comments should be directed to the
Department of Elder Affairs, 200 Tenth Street, Des Moines,
lowa 50309, or sent by E-mail to joel.wulf@iowa.gov or by
fax to (515)242-3300.

There will be a public hearing on February 25, 2004, from
9 to 11 am. over the lowa Communications Network, at
which time persons may present their views either orally or
in writing. Access to the public hearing will be available
through the following locations:
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Check sign for room location
Spencer Public Library

21 East Third Street

Spencer

South side main entrance; check sign for room location
Council Bluffs Public Library

400 Willow Avenue

Council Bluffs

Third Floor Conference Room
Wallace State Office Building
East Ninth and Grand

Des Moines

Main hospital front entrance; Room 3 West-19C
(3rd floor, west end)

Veterans Administration Medical Center

601 Highway 6

lowa City

At the public hearing, persons will be asked to give their
names and addresses for the record and to confine their re-
marks to the subject of the amendments.

Any persons who intend to attend the public hearing and
have specia requirements, such as those relating to hearing
or mobility impairments, should contact the Elder Affairs
Department and advise of specific needs.

These amendments are intended to implement lowa Code
chapters 17A, 21 and 231 and Executive Order Number 11.

The following amendments are proposed.

ITEM 1. Amend paragraph 1.2(1)“f” asfollows:
f. lowa aging directives programinstructions signed by
the executive director.

ITEM 2. Rescind and reserve subrule 1.2(3).

ITEM 3. Rescind 321—Chapter 3 and adopt the follow-
ing new chapter in lieu thereof:

CHAPTER 3
COMMISSION OF ELDER AFFAIRS

321—3.1(231) Definitions.
“Commission” means the commission of elder affairs.
“Federal Act” meansthe Older Americans Act of 1965, 42
U.S.C. 3001 et seq., as amended.

321—3.2(231) Purpose of the commission. The purpose of
the commission isto develop policy for the department of el-
der affairs for administration of the federal Act.

321—3.3(21,231) Organization of the commission and
proceedings.

3.3(1) The commission shall hold at least four meetings
annually and by the call of the chairperson.

3.3(2) The commission shall consist of eleven members.
Voting members are the seven members appointed by the
governor in accordance with lowa Code section 231.11.
Nonvoting members are the four members appointed by the
general assembly in accordance with lowa Code section
231.11.

3.3(3) Four voting members of the commission constitute
a quorum.

3.3(4) The meeting agenda shall be given at |east ten cal-
endar days before the commission meeting.

3.3(5) The commission shall be governed in accordance
with lowa Code chapter 21, and the commission’s proceed-
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ings shall be conducted in accordance with Robert’s Rules of
Order, Revised.

3.3(6) The chairperson may call an emergency meeting
with less than ten days' noticein accordance with lowa Code
section 21.4.

3.3(7) All meetings shall be open to the public unless an
open meeting is properly closed pursuant to lowa Code sec-
tion 21.5.

3.3(8) Dates and locations of commission meetings may
be obtained from the department’s Web site at www.state.ia.
us/elderaffairs or directly from the department by calling
(515)242-3333.

321—3.4(231) Commission dutiesand authority. Inaddi-
tion to carrying out the duties outlined in lowa Code Supple-
ment section 231.14, the commission shall:

1. Serveinajudicial capacity relative to procedures de-
veloped by the department;

2. Review annually and approve an affirmative action
plan for the department; and

3. Require area agencies on aging to follow procedures
established by the department to implement commission
policy.

These rules are intended to implement |owa Code chapters
21 and 231.

ITEM 4. Adopt the following new chapter:

CHAPTER 11
WAIVERS OR VARIANCES FROM
ADMINISTRATIVE RULES

321—11.1(17A,231,ExecOrd11) Definitions. For purposes
of this chapter:

“Department” means the department of elder affairs.

“Director” means the director of the department of elder
affairs.

“Waiver or variance’” means action by the department
which suspends in whole or in part the requirements or provi-
sions of arule as applied to an identified person/program
on the basis of the particular circumstances of that person/
program. For simplicity, the term “waiver” shall include
both a“waiver” and a“variance.”

321—11.2(17A,231,ExecOrd11) Scope of chapter. This
chapter outlines generally applicable standards and a uniform
process for the granting of individual waivers from rules
adopted by the department in situations where no other more
specifically applicable law provides for waivers. To the ex-
tent another more specific provision of law governs the is-
suance of awaiver from a particular rule, the more specific
provision shall supersede this chapter with respect to any
waiver from that rule. Specific waiver provisions are pro-
vided in 321—24.26(80GA ,ch165); 321—25.24(231C); and
321—subrule 9.2(4).

321—11.3(17A,231,ExecOrd11) Applicability of chapter.
The department may only grant awaiver from aruleif the de-
partment has jurisdiction over the rule and the requested
waiver is consistent with applicable statutes, constitutional
provisions, or other provisions of law. The department may
not waive requirements created or duties imposed by statute.

321—11.4(17A,231,ExecOrd11) Criteria for waiver or
variance. Inresponseto a petition completed pursuant to rule
321—11.6(17A,231,ExecOrd11), the department may in its
sole discretion issue an order waiving in whole or in part the
requirements of aruleif the department finds, based on clear
and convincing evidence, al of the following:
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1. The application of the rule would impose an undue
hardship on the person for whom the waiver is requested;

2. The waiver from the requirements of the rule in the
specific case would not prejudice the substantial legal rights
of any person;

3. The provisions of the rule subject to the petition for a
waiver are not specifically mandated by statute or another
provision of law; and

4. Substantially equal protection of public health, safety,
and welfare will be afforded by a means other than that pre-
scribed in the particular rule for which the waiver is re-
quested.

321—11.5(17A,231,ExecOrd11) Filing of petition. A peti-
tion for awaiver must be submitted in writing to the Director,
lowa Department of Elder Affairs, Clemens Building, Third
Floor, 200 Tenth Street, Des Moines, lowa 50309-3609, as
follows:

11.5(1) Certificate application. If the petition relatesto a
certificate application, the petition shall be made in accor-
dance with the filing requirements for the certificate in ques-
tion and submitted to the department.

11.5(2) Contested cases. If the petition relates to a pend-
ing contested case, the petition shall be filed in the contested
case proceeding, using the caption of the contested case, and
submitted to the department.

11.5(3) Other. If the petition does not relate to a certificate
application or contested case, the petition may be submitted
to the department.

321—11.6(17A,231,ExecOrd1l) Content of petition. A
petition for waiver shall include the following information
where applicable and known to the requester:

1. The name, address, and telephone number of the per-
son or entity for which awaiver is being requested.

2. A description and citation of the specific rule from
which awaiver is requested.

3. The specific waiver requested, including the precise
scope and duration.

4. The relevant facts that the petitioner believes would
justify a waiver under each of the four criteria described in
321—11.4(17A,231,ExecOrd1l). This statement shall in-
clude a signed statement from the petitioner attesting to the
accuracy of the facts provided in the petition and a statement
of reasons that the petitioner believes will justify awaiver.

5. A history of any prior contacts between the depart-
ment and the petitioner relating to the regulated activity or
certificate affected by the proposed waiver, including a de-
scription of each affected certificate held by the requester,
any notices of violation, contested case hearings, or investi-
gative reports relating to the regulated activity or certificate
within the last five years.

6. Any information known to the requester regarding the
department’s treatment of similar cases.

7. The name, address, and telephone number of any pub-
lic agency or political subdivision which also regulates the
activity in question or which might be affected by the grant-
ing of awaiver.

8. The name, address, and tel ephone number of any per-
son or entity that would be adversely affected by the granting
of apetition.

9. The name, address, and tel ephone number of any per-
son with knowledge of the relevant facts relating to the pro-
posed waiver.

10. Signed releases of information authorizing persons
with knowledge regarding the request to furnish the depart-
ment with information relevant to the waiver.
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321—11.7(17A,231,ExecOrd11) Additional information.
Prior to issuing an order granting or denying awaiver, the de-
partment may request additional information from the peti-
tioner relative to the petition and surrounding circumstances.
If the petition was not filed in a contested case, the department
may, on its own mation or at the petitioner’s request, schedule
atelephonic or in-person meeting between the petitioner and
the department’s appropriate staff person, or acommittee of
the department.

321—11.8(17A,231,ExecOrd11) Notice. The department
shall acknowledge a petition upon its receipt in the depart-
ment’s office. The department shall ensure that notice of the
pending petition and a concise summary of its contents have
been provided to al persons to whom notice is required by
any provision of law within 30 days of the receipt of the peti-
tion. In addition, the department may give notice to other per-
sons. To accomplish this notice provision, the department
may require the petitioner to serve the notice on all personsto
whom notice is required by any provision of law and to pro-
vide awritten statement to the department attesting that notice
has been provided.

321—11.9(17A,231,ExecOrd11) Hearing procedures.
The provisions of lowa Code sections 17A.10to 17A.18A re-
garding contested case hearings shdl apply to any petition for
awaiver filed within a contested case and shall otherwise ap-
ply to agency proceedings for awaiver only when the depart-
ment so provides by rule or order or is required to do so by
Statute.

321—11.10(17A,231,ExecOrd11) Ruling. An order grant-
ing or denying awaiver shall bein writing and shall contain a
reference to the particular person and rule or portion thereof
to which the order pertains, a statement of the relevant facts
and reasons upon which the action is based, and a description
of the precise scope and duration of the waiver if oneisissued.

11.10(1) Department discretion. The final decision on
whether the circumstances justify the granting of a waiver
shall be made at the sole discretion of the department, upon
consideration of all relevant factors. Each petition for a
waiver shall be evaluated by the department based on the
unique, individual circumstances set out in the petition.

11.10(2) Burden of persuasion. The burden of persuasion
rests with the petitioner to demonstrate by clear and convinc-
ing evidence that the department should exercise its discre-
tion to grant awaiver from a department rule.

11.10(3) Narrowly tailored. A waiver, if granted, shall
provide the narrowest exception possible to the provisions of
arule.

11.10(4) Administrative deadlines. When the rule from
which a waiver is sought establishes administrative dead-
lines, the department shall balance the special individua cir-
cumstances of the petitioner with the overall goal of uniform
treatment of all similarly situated persons.

11.10(5) Conditions. The department may place any con-
dition on awaiver that the department finds desirable to pro-
tect the public health, safety, and welfare.

11.10(6) Time period of waiver. A waiver shall not be
permanent unless the petitioner can show that a temporary
waiver would be impracticable. If a temporary waiver is
granted, there is no automatic right to renewal. At the sole
discretion of the department, awaiver may be renewed if the
department finds that grounds for awaiver continue to exist.

11.10(7) Time for ruling. The department shall grant or
deny apetition for awaiver as soon as practicable but, in any
event, shal do so within 120 days of itsreceipt, unless the pe-
titioner agreesto alater date. However, if apetitionisfiledin
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a contested case, the department shall grant or deny the peti-
tion no later than the time at which the final decisionin that
contested case isissued.

11.10(8) When deemed denied. Failure of the department
to grant or deny a petition within the required time period
shall be deemed a denial of that petition by the department.
However, the department shall remain responsible for issu-
ing an order denying a waiver.

11.10(9) Service of order. Within seven days of itsis-
suance, any order issued under this chapter shall be trans-
mitted to the petitioner or the person to whom the order per-
tains, and to any other person entitled to such notice by any
provision of law.

321—11.11(17A,22,231,ExecOrd11) Public availability.
All orders granting or denying awaiver petition shall bein-
dexed, filed, and available for public inspection as provided
in lowa Code section 17A.3. Petitions for awaiver and orders
granting or denying awaiver petition are public records under
lowa Code chapter 22. Some petitions or orders may contain
information that the department is authorized or required to
keep confidential. The department may accordingly redact
confidential information from petitions or orders prior to pub-
lic inspection.

321—11.12(17A,22,231,ExecOrd11) Summary reports.
Semiannually, the department shall prepare a summary report
identifying the rules for which awaiver has been granted or
denied, the number of times awaiver was granted or denied
for each rule, acitation to the statutory provisions implement-
ed by these rules, and a general summary of the reasons justi-
fying the department’s actions on waiver requests. If practi-
cable, thereport shall detail the extent to which the granting of
awaiver has affected the general applicability of theruleit-
self. Copies of thisreport shal be available for public inspec-
tion and shall be provided semiannually to the administrative
rules coordinator and the administrative rules review com-
mittee.

321—11.13(17A,231,ExecOrd11) Cancelation of a waiv-
er. A waiver issued by the department pursuant to this chapter
may be withdrawn, canceled, or modified if, after appropriate
notice and hearing, the department issues an order finding any
of the following:

1. The petitioner or the person who was the subject of the
waiver order withheld or misrepresented material facts rele-
vant to the propriety or desirability of the waiver; or

2. The aternative means for ensuring that the public
health, safety and welfare will be adequately protected after
issuance of the waiver order have been demonstrated to bein-
sufficient; or

3. The subject of the waiver order has failed to comply
with all conditions contained in the order.

321—11.14(17A,231,ExecOrd11) Violations. Violation of
acondition in awaiver order shall be treated as a violation of
the particular rule for which the waiver was granted. Asare-
sult, the recipient of awaiver under this chapter who violates a
condition of the waiver may be subject to the same remedies
or penalties as a person who violates the rule at issue.

321—11.15(17A,231,ExecOrd11) Defense. After the de-
partment issues an order granting awaiver, the order isa de-
fense within its terms and the specific facts indicated therein
for the person to whom the order pertainsin any proceeding in
which the rule in question is sought to be invoked.

321—11.16(17A,231,ExecOrd11) Judicial review. Judi-
cial review of adepartment’s decision to grant or deny awaiv-
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er petition may be taken in accordance with lowa Code chap-
ter 17A. Any appeal to district court shall be taken within 30
days from the date of issuance of the decision by the depart-
ment pursuant to lowa Code section 17A.19.

These rules are intended to implement |owa Code section
17A.9A and chapter 22 and Executive Order Number 11.

ITEM 5. Rescind 321—Chapter 16 and adopt the follow-
ing new chapter in lieu thereof:

CHAPTER 16
SENIOR LIVING COORDINATING UNIT

321—16.1(231,249H) Definitions.

“Community-based adult services committee” or “CBAS
committee” means the group that makes recommendations to
the senior living coordinating unit and consists of representa-
tives appointed by the departments of elder affairs, human
services, inspections and appeals, and public health; lowa
Foundation for Medical Care, lowa Association of Area
Agencies on Aging, and lowa State Association of Counties.

“Unit” means the senior living coordinating unit estab-
lished in lowa Code section 231.58.

321—16.2(231,249H) Organization of the unit and pro-
ceedings.

16.2(1) The senior living coordinating unit is created
within the department of elder affairs.

16.2(2) The director of the department of elder affairs
shall serve as chairperson.

16.2(3) Thevoting members of the unit shall elect avice-
chairperson from its membership at the first meeting follow-
ing July 1 of each year.

16.2(4) Four voting members of the unit constitute a quo-
rum.

16.2(5) The unit shall be governed in accordance with
lowa Code chapter 21, and the unit’s proceedings shall be
conducted in accordance with Robert’s Rules of Order, Re-
vised.

16.2(6) Thetechnical and administrative functions of the
unit shall be performed by staff of the department of elder af-
fairs.

16.2(7) The community-based adult services committee
shall serve as the work group to the unit regarding policies
and programs.

321—16.3(231,249H) Chair person and vice-chair person
duties.

16.3(1) The chairperson’s duties include:

a. Convening and chairing unit meetings;

b. Ensuring that unit proceedings are recorded;

¢. Ensuring that minutes of meetings are prepared and
distributed;

d. Ensuring that tentative agendas for meetings are pre-
pared and distributed; and

e. Ensuring that all notices to the public required by
lowa Code section 21.4 are given.

16.3(2) The vice-chairperson shall assume the chairper-
son’s duties in the chairperson’s absence.

321—16.4(21,231,249H) Meetings. The unit shall meet at
least six timesayear. Meeting dates shall be set by members
of the unit at the first meeting following July 1 of each year.
The chairperson may call a special meeting upon five days
notice.

321—16.5(231,249H) Communications. Communications
to the unit may be addressed to the Department of Elder Af-
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fairs, Clemens Building, 200 Tenth Street, Des Moines, lowa
50309-3609.

These rules are intended to implement 1owa Code chapters
21, 231 and 249H.

ITEM 6. Amend 321—Chapter 17 asfollows:

CHAPTER 17
PETITION FOR RULE MAKING

Insert the petition for rule making segment of the Uniform
Administrative Rules on Agency Procedure which is printed
in the front-of Volume | first volume of the lowa Administra-
tive Code, with the following amendments:

321—17.1(17A) Petition for rule making. Inlieu of the
words “designate office”, insert “the Executive Director, De-
partment of Elder Affalrs 914 Grand-Avenue-Suite #236
Clemens Building, Third Floor, 200 Tenth Sreet, Des Moines,
lowa 50319 50309-3609".

In lieu of the words “AGENCY NAME”, the heading on
the petition should read:

BEFORE THE
DEPARTMENT OF ELDER AFFAIRS

321—17.3(17A) Inquiries. Inquiries concerning the status
of apetition for rule making may be made to the Executive
Director, lowa Department of Elder Affairs, 914 Grand-Ave-
nue Clemens Building, Third Floor, 200 Tenth Sreet, Des
Moines, lowa 50319 50309-3609.

These rules are intended to implement lowa Code section
17A.7.

ITEM 7. Amend 321—Chapter 18 asfollows:

CHAPTER 18
DECLARATORY RULINGS ORDERS

Insert the declaratory rulings orders segment of the Uni-
form Administrative Rules on Agency Procedure which is
printed in the front-of Volume ! first volume of the lowa Ad-
ministrative Code, with the following amendments:

321—18.1(17A) Petition for declaratory ruling order. In
lieu of the words “ designate office”, insert “the-Executive Di-
rector, lowa Department of Elder Affai rs, 914 Grand-Avenue;
Suite#236; Clemens Building, Third Floor, 200 Tenth Street,
Des Moines, lowa 50319 50309-3609" .

In lieu of the words “AGENCY NAME”, the heading on
the petition should read:

BEFORE THE
DEPARTMENT OF ELDER AFFAIRS

Further amend 321—18.1(17A) by adding the following
information required to be in the petition:

9. The petitioner’s state identification number, if appli-
cable.

Further amend 321—18.1(17A) by substituting the fol-
lowing paragraph for the parenthetical sentence at the end:

For requests for an application of agency policy to specific
facts, the request shall be in writing and may be submitted in
letter format electronically or by mail. The letter request
should recite all pertinent facts.

321—18.3(17A) Inquiries. Inquiries concerning the status
of apetition for a declaratory +uling order may be madeto the
Executive Director, lowa Department of Elder Affairs, 914
Grand-Avenue-Suite #236; Clemens Building, Third Floor,
200 Tenth Street, Des Moines, |owa 50319 50309-3609.
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These rules are intended to implement |owa Code section
17A.9.

ARC 3142B

ELDER AFFAIRS
DEPARTMENT[321]

Notice of Ter mination

Pursuant to the authority of lowa Code section
231.23(10), the Elder Affairs Department terminates the rule
making initiated by its Notice of Intended Action published
in the December 10, 2003, lowa Administrative Bulletin as
ARC 3001B, to rescind Chapter 25, “Non-Facility-Based
Respite Care,” and to adopt a new Chapter 25, “Assisted Liv-
ing Programs,” lowa Administrative Code.

The Notice proposed to adopt a new Chapter 25 establish-
ing requirements for program certification and standards for
assisted living programs. An appeal process for involuntary
tenant transfer was also proposed.

The Department has made substantial changesto the rules
published under Notice based on numerous written and oral
comments from the general public and comments from the
Administrative Rules Review Committee. Therefore, the
Department is terminating the rule making commenced in
ARC 3001B and and isissuing anew Notice of Intended Ac-
tion, published herein as ARC 3146B, regarding the pro-
posed rules.

ARC 3146B

ELDER AFFAIRS
DEPARTMENT([321]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section
231.23(10), the Elder Affairs Department hereby gives
Notice of Intended Action to rescind Chapter 25, “Non-
Facility-Based Respite Care,” and adopt new Chapter 25,
“Assisted Living Programs,” lowa Administrative Code.

Chapter 25 establishes requirements for program certifi-
cation and standards for assisted living programs. An appeal
process for involuntary tenant transfer is established.

Any interested person may make written suggestions or
comments on this proposed amendment prior to February 25,
2004. Such written comments should be directed to the De-
partment of Elder Affairs, 200 10th Street, Des Moines, lowa
50309, or E-mailed to joel.wulf @iowa.gov, or faxed to (515)
242-3300.

There will be a public hearing February 25, 2004, from
9 to 11 am. over the lowa Communications Network, at
which time persons may present their views either orally or in
writing. Access to the public hearing will be available
through the following locations:
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Check sign for room location
Spencer Public Library

21 East Third Street

Spencer

South side main entrance; check sign for room location
Council Bluffs Public Library

400 Willow Avenue

Council Bluffs

Third Floor Conference Room
Wallace State Office Building
East Ninth and Grand

Des Moines

Main hospital front entrance; Room 3 West-19C
(3rd floor, west end)

Veterans Administration Medical Center

601 Highway 6

lowa City

At the hearing, persons will be asked to give their names
and addresses for the record and to confine their remarks to
the subject of the amendment.

Any persons who intend to attend a public hearing and
have special requirements, such as those related to hearing or
mobility impairments, should contact the Elder Affairs De-
partment and advise of specific needs.

This amendment is intended to implement lowa Code
Supplement chapter 231C .

The following amendment is proposed.

Rescind 321—Chapter 25 and adopt the following new
chapter in lieu thereof:

CHAPTER 25
ASSISTED LIVING PROGRAMS

321—25.1(231C) Definitions.

“Allied health care professional” means a person licensed
through the department of public health, other than a physi-
cian, physician’s assistant, registered nurse or advanced reg-
istered nurse practitioner, who provides health care services
to the tenant.

“Assistance” means aid to a tenant who self-directs or par-
ticipates in the task or activity or who retains the mental or
physical ability, or both, to participate in a task or activity.
Cueing of the tenant regarding a particular task or activity
shall not be construed to mean the tenant has not participated
in the task or activity.

“Assisted living” means provision of housing with ser-
vices, which may include but are not limited to health-related
care, persona care, and assistance with instrumental activi-
ties of daily living, to three or more tenants in a physica
structure, which provides a homelike environment. “As-
sisted living” aso includes encouragement of family in-
volvement, tenant self-direction, and tenant participation in
decisions that emphasize choice, dignity, privacy, individual-
ity, shared risk, and independence. “Assisted living” in-
cludes the provision of housing and assistance with instru-
mental activities of daily living only if personal care or
health-related careis also included.

“CARF’" means the Rehabilitation Accreditation Com-
mission.

“Cognitive disorder” means a disorder characterized by
cognitive dysfunction presumed to be the result of illness that
does not meet criteria for dementia, delirium, or amnestic
disorder.
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“Dementia’ means an illness characterized by multiple
cognitive deficits which represent a decline from previous
levels of functioning and include memory impairment and
one or more of the following cognitive disturbances: apha-
Sia, apraxia, agnosia, and disturbance in executive function-
ing.

“Dementia-specific assisted living program” means an as-
sisted living program certified under this chapter that either
serves five or more tenants with dementia between Stages 4
and 7 on the Global Deterioration Scale or holds itself out as
providing specialized care for persons with dementia, such as
Alzheimer’s disease, in a dedicated setting.

“Department” means the department of elder affairs.

“DIA” means the department of inspections and appeals.

“Dwelling unit” means an apartment, group of rooms, or
single room that is occupied as a separate living quarter or, if
vacant, that is intended for occupancy as a separate living
quarter, in which the occupant(s) can live and deep separate-
ly from any other persons in the building and that has direct
access from the outside of the building or through a common
hall.

“Global Deterioration Scale’” means the seven-stage scale
for assessment of primary degenerative dementia devel oped
by Dr. Barry Reisberg.

“Health care’” means services provided by a registered
nurse or alicensed practical nurse, on a part-time or intermit-
tent basis, and services provided by other licensed hedlth care
professionals, on a part-time or intermittent basis.

“Health care professional” means a physician, physician’'s
assistant, registered nurse or advanced registered nurse prac-
titioner licensed through the department of public health.

“Human service professiona” means an individual with at
least a bachelor’s degree in a human service field including
human services, gerontology, socia work, sociology,
psychology, and family science. Experiencein ahuman ser-
vice field may be substituted for up to two years of required
education.

“Instrumental activities of daily living” means those activ-
ities that reflect the tenant’s ability to perform household and
other tasks necessary to meet the tenant’s needs within the
community, which may include but are not limited to shop-
ping, housekeeping, chores, and traveling within the commu-
nity.

“In the proximate area” means located within aless-than-
five-minute response time.

“JCAHO" means the Joint Commission on Accreditation
of Healthcare Organizations.

“Legal representative” means a person appointed by the
court to act on behalf of the tenant, or a person acting pur-
suant to a power of attorney.

“Nurse-del egated assistance’ means delegated tasks or ac-
tivities for which a professional nurse has assumed responsi-
bility for assessing, planning, implementing, or evaluating,
and for which the nurse remains legally accountable.

“Occupancy agreement” means a written contract entered
into between an assisted living program and a tenant that
clearly describes the rights and responsibilities of the assisted
living program and the tenant, and other information re-
quired by rule. The occupancy agreement may include a sep-
arate signed lease and signed service agreement.

“Part-time or intermittent care” means licensed nursing
services and professional therapiesthat are provided no more
than 5 days per week; or licensed nursing services and pro-
fessional therapiesthat are provided 6 or 7 days per week for
temporary periods of time with a predictable end within 21
days; or licensed nursing services and professional therapies
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in combination with nurse-del egated assistance with medica
tions or activities of daily living that do not exceed 28 hours
per week.

“Personal care” means assistance with the essential activi-
ties of daily living which may include but are not limited to
transferring, bathing, persona hygiene, dressing, grooming,
housekeeping essential to the health and welfare of the ten-
ant, and supervising of self-administered medications, but
does not include the administration of medications.

“Program” means a program that provides assisted living
services as defined in this rule.

“Qualified professional” means a licensed or registered
safety engineer, arepresentative of a state or federal agency
that provides an OSHA-type inspection, an engineer in-
volved in industria operations, a plant engineer familiar with
the type of program being provided, a safety specidist famil-
iar with the type of program being provided, an architect/
designer familiar with the type of program being provided, a
safety consultant who represents the organization's fire in-
surance carrier, a safety consultant who represents the orga-
nization’sworkers' compensation carrier, a safety consultant
who is in private practice, an industrial health specidist, a
representative of the state fire marshal’s office, a local fire
control authority, a state or federal technical assistance con-
sultant in safety, a state or federal technical assistance consul-
tant in health, or arisk management specialist.

“Recognized accrediting entity” means a nationally rec-
ognized accrediting entity that the department recognizes as
having specific assisted living program standards equivalent
to the standards established by the department.

“Remodeling” means modification of any part of an exist-
ing building, addition of a new wing or floor to an existing
building, or conversion of an existing building. “Modifica-
tion” means any addition to or change in dimensions or struc-
ture except asincidental to the customary maintenance of the
program structure.

“Routing” means regular, customary or not occasional or
intermittent.

“Self-administration” means a tenant’s taking personal
responsibility for all medication needs, including order-
ing, refilling, remembering dosing schedule, and self-
administering medications.

“Service plan” means the document that defines the ser-
vices to meet the needs and preferences of a tenant.

“Supervision of self-administration” means a staff per-
son's activities such as routine prompting and reminding,
opening of containers or packaging at the direction of the ten-
ant, or reading instructions or other label information in order
for atenant to self-administer a medication.

“Tenant” means an individua who receives assisted living
services pursuant to an occupancy agreement through acerti-
fied assisted living program.

“Tenant advocate” means the office of long-term careresi-
dent’s advocate established in lowa Code section 231.42.

“Unmanageabl e incontinence” means a condition that re-
quires staff provision of total care for an incontinent tenant
who lacks the ahility to assist in bladder or bowel continence
care.

321—25.2(231C) Program certification. A program may
become certified by meeting al the requirements in lowa
Code Supplement chapter 231C and the applicable rules of
this chapter and:

1. Being accredited by either CARF or JCAHO; or

2. Meeting the requirements set forth in 321—
25.3(231C).
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For the purpose of these rules certification is the equivalent to
licensure. A current certificate shall be visibly displayed
within the designated area of the operation of the program.

321—25.3(231C) Certification of a nonaccredited pro-
gram.

25.3(1) The applicant shall complete an approved ap-
plication packet obtained from the department of inspections
and appeals (DIA). Application materials may be obtained
from the health facilities division Web site at www.dia-hfd.
state.ia.us; by mail from the Department of Inspections and
Appeals, Adult Services Bureau, Lucas State Office Build-
ing, 321 E. 12th Street, Des Moines, lowa 50319-0083; or by
telephone at (515)281-6325.

25.3(2) The applicant shall submit one copy of the com-
pleted application and all supporting documentation to DIA
at the above address at least 60 calendar days prior to the ex-
pected date of beginning operation.

25.3(3) The appropriate fees, as stated in 321—Chapter
27, shall accompany each application and be payable by
check or money order to the Department of Inspections and
Appeals. The fees are nonrefundable.

25.3(4) DIA shall consider the application when all sup-
porting documents and fees are received.

321—25.4(231C) Nonaccredited program application
content. An application for certification or recertification of
a nonaccredited program shall include the following:

25.4(1) A list that includes the names, addresses and per-
centage of stock, shares, partnership or other equity interest
of dl officers, members of the board of directors, and trustees
and of the designated manager, aswell as stockholders, part-
ners or any individuals who have greater than a 10 percent
equity interest in the program. The program shall notify DIA
of any changes in the list within ten working days of the
change;

25.4(2) A statement affirming that the individualslisted in
25.4(1) have not been convicted of afelony or serious misde-
meanor or found in violation of the dependent adult abuse
code in any state;

25.4(3) A statement disclosing whether any of the indi-
vidualslisted in 25.4(1) have or have had an ownership inter-
est in aprogram, elder group home, home health agency, or
licensed hedlth care facility as defined under lowa Code sec-
tion 135C.1 or licensed hospital as defined under lowa Code
section 135B.1 which has been closed in any state due to re-
moval of program, agency, or facility licensure or certifica-
tion or due to involuntary termination from participation in
either the Medicaid or Medicare program; or have been
found to have failed to provide adequate protection or ser-
vices for participants to prevent abuse or neglect;

25.4(4) A copy of the current policy and procedure for
evaluation of each tenant, which includes a copy of the evau-
ation tool or toolsto be used to identify the functional, cogni-
tive and health status of each tenant;

25.4(5) Identification of target population;

25.4(6) A copy of the current service plan format;

25.4(7) If the program contracts for personal care or
health-related care services from a home health agency, men-
tal health center or alicensed health care facility, a copy of
that entity’s current license;

25.4(8) The current policy and procedure for addressing
medication needs of tenants;

25.4(9) The current policy and procedure describing acci-
dent and emergency response;
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25.4(10) A copy of the current tenant occupancy agree-
ment;

25.4(11) The current policy and procedure for managing
risk and upholding tenant autonomy when tenant decision
making may result in poor outcomes for the tenant or others;

25.4(12) A copy of the current state license for the entity
providing food service, whether it is the program or an out-
side entity or a combination of both;

25.4(13) A copy of thewritten policies and procedures for
food service relating to staffing, nutrition, menu planning,
therapeutic diets, preparation, service and storage.

321—25.5(231C) Initial certification processfor a nonac-
credited program.

25.5(1) DIA shall determine whether or not the proposed
program meets applicable requirements contained in lowa
Code Supplement chapter 231C and this chapter within 20
working days of receiving all completed documentation, in-
cluding state fire marshal approval and structural and evacu-
ation review approval.

25.5(2) DIA shal notify the applicant within 5 working
days of any preliminary certification determination.

a. |f thedetermination isto certify, DIA shall issue acon-
ditional certification not to exceed one year.

b. If the determination isto deny certification, DIA shall
provide the applicant the opportunity for hearing in accor-
dance with 321—26.4(17A,231C,80GA ,ch165).

25.5(3) A conditiona certification shall allow the appli-
cant to begin operation and accept tenants into the program.

25.5(4) Within 90 calendar days following issuance of
conditional certification, DIA shall conduct an on-site moni-
toring evaluation to determine compliance with the provi-
sions of lowa Code Supplement chapter 231C and this chap-
ter.

25.5(5) If regulatory insufficiencies areidentified asare-
sult of the on-site monitoring evaluation, DIA shall issue a
report of the findings to the program by certified mail within
20 working days following the monitoring evaluation. The
program shall be required to submit a plan of correction to
DIA within 10 working days following receipt of the report.

25.5(6) DIA shall make a fina certification decision
based on the results of the monitoring evaluation and review
of an acceptable plan of correction.

25.5(7) DIA shall notify the program of afinal certifica-
tion decision within 10 working days following the finaliza-
tion of the on-site monitoring evaluation report or receipt of
an acceptable plan of correction, whichever is applicable.

25.5(8) If the decision isto continue certification, DIA
shall issue afull two-year certification effective from the date
of the original conditional certification.

25.5(9) If the decision is to discontinue certification
through denial, DIA shall provide the program the opportuni-
ty for a hearing under 321—26.4(17A,231C,80GA,ch165).

321—25.6(231C) Recertification of a nonaccredited pro-
gram.

25.6(1) Certification of a program, unless conditionally
issued, suspended or revoked, shall expire at the end of the
time period specified on the certificate.

25.6(2) DIA shall send recertification application materi-
alsto each program at least 120 calendar days prior to expira
tion of its certification.

321—25.7(231C) Recertification process for a nonac-
credited program. To obtain recertification, a program

25.7(1) Submit one copy of the completed application, as-
sociated documentation and the recertification fee as stated
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in 321—Chapter 27 to DIA at the address stated in 25.3(1) at
least 90 calendar days prior to the expiration of the program’s
certification.

25.7(2) Submit additional documentation that the follow-
ing systems have been inspected by a qualified professional
and are found to be maintained in conformance with
manufacturer’s recommendations and nationally recognized
standards: heating, cooling, water heater, electricity, plumb-
ing, sewage, artificial light, and ventilation; and, if located on
site, garbage disposal, cooking, laundry, and elevators.

321—25.8(231C) Natification of recertification for a non-
accredited program.

25.8(1) DIA shall review the application and associated
documentation and fees for completion, and notify the pro-
gram of application status within 10 working days of receipt
of the required application materials.

25.8(2) DIA shall conduct an on-site monitoring evalua-
tion of the program between 60 and 90 days prior to expira-
tion of the program'’s certification.

25.8(3) If regulatory insufficiencies areidentified asare-
sult of the monitoring evaluation, DIA shall issue areport of
the findings to the program by certified mail within 20 work-
ing days following the monitoring evaluation. The program
shall be required to submit aplan of correction to DIA within
10 working days following receipt of the report. Within 10
working days of receiving all finalized documentation, in-
cluding state fire marshal approval and an acceptable plan of
correction, DIA shall determine the program’s compliance
with applicable requirements contained in lowa Code Sup-
plement chapter 231C and this chapter and make a recerti-
fication decision.

25.8(4) If no regulatory insufficiencies are identified as a
result of the monitoring evaluation, DIA shall issue areport
of the findings with the final recertification decision. Within
15 working days of receiving all finalized documentation, in-
cluding state fire marshal approval, DIA shall determine the
program’s compliance with applicable requirements con-
tained in lowa Code Supplement chapter 231C and this chap-
ter and make a recertification decision.

25.8(5) If thedecision isto recertify, DIA shall issuethe
program a two-year certification effective from the date of
the expiration of the previous certification.

25.8(6) If the decision isto deny recertification, DIA shall
provide the program the opportunity for a hearing under
321—26.4(17A,231C,80GA ,ch165).

25.8(7) If DIA isunableto recertify a program through no
fault of the program, DIA shall issue atime-limited extension
to the program.

321—25.9(231C) Certification and recertification proc-
essfor an accredited program.

25.9(1) An applicant program accredited by a recognized
accrediting entity shall:

a.  Submit acompleted application packet obtained from
DIA. Application materials may be obtained from the health
facilities division Web site at www.dia-hfd.state.ia.us; by
mail from the Department of Inspections and Appeals, Adult
Services Bureau, Lucas State Office Building, 321 E. 12th
Street, Des Moines, lowa 50319-0083; or by telephone at
(515)281-6325.

b. Submit a copy of the current accreditation outcome
from arecognized accrediting entity.

c. Apply for certification within 30 calendar days fol-
lowing verification of compliance with life safety require-
ments pursuant to this chapter for a program in operation on
or before [insert effective date of these rules).
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d. Apply for recertification within 60 calendar days fol-
lowing verification of compliance with life safety require-
ments pursuant to this chapter.

e. Maintain compliance with life safety requirements
pursuant to this chapter.

f. Submit an administrative fee as set forth in 321—
27.2(231C).

25.9(2) DIA shal not consider an application until it is
complete and received with all supporting documentation
and fees.

321—25.10(231C) Accredited program certification or
recertification application content. An application for cer-
tification or recertification of an accredited program shall in-
clude the following:

25.10(2) A list that includes the names, addresses and per-
centage of stock, shares, partnership or other equity interest
of dl officers, members of the board of directors, and trustees
and of the designated manager, as well as stockholders, part-
ners or any individuals who have greater than a 10 percent
equity interest in the program. The program shall notify DIA
of any changes in the list within ten working days of the
change;

25.10(2) A statement affirming that the individuals listed
in 25.10(1) have not been convicted of a felony or serious
misdemeanor or found in violation of the dependent adult
abuse code in any state;

25.10(3) A statement disclosing whether any of the indi-
vidualslisted in 25.10(1) have or have had an ownership in-
terest in a program, elder group home, home health agency,
or licensed health care facility as defined under lowa Code
section 135C.1 or licensed hospital as defined under lowa
Code section 135B.1 which has been closed in any state due
to removal of program, agency, or facility licensure or certifi-
cation or due to involuntary termination from participation in
either the Medicaid or Medicare program; or have been
found to have failed to provide adequate protection or ser-
vices for tenants to prevent abuse or neglect;

25.10(4) ldentification of target population;

25.10(5) A copy of the current accreditation outcome
from the recognized accrediting entity.

321—25.11(231C) Initial certification processfor an ac-
credited program.

25.11(1) DIA shall determine whether or not the accred-
ited program meets applicable requirements contained in
these rules within 20 working days of receiving all finalized
documentation, including state fire marshal approval.

25.11(2) DIA shall notify the accredited program within
10 working days of the final certification decision.

a. If thedecisionisto certify, afull certification shall be
issued for the term of the accreditation not to exceed three
years, unless conditionally issued, suspended or revoked by
either DIA or the recognized accrediting entity.

b. If the determination isto deny certification, DIA shall
provide the applicant the opportunity for hearing in accor-
dance with 321—26.4(17A,231C,80GA ,ch165).

321—25.12(231C) Recertification processfor an accred-
ited program.

25.12(1) Certification for a program, unless conditionally
issued, suspended or revoked, shall expire at the end of the
time period specified on the certificate.

25.12(2) DIA shall send recertification application mate-
rialsto each program at least 90 calendar days prior to expira
tion of its certification.

25.12(3) To obtain recertification, an accredited program
shall submit one copy of the completed application and asso-
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ciated documentation including the administrative fee as
stated in 321—27.2(231C) to DIA at the address stated in
25.9(231C) at least 60 calendar days prior to the expiration of
the program’s certification.

25.12(4) The program shall submit to DIA acopy of the
current accreditation outcome from the recognized accredit-
ing entity.

25.12(5) Within 20 working days of receiving al final-
ized documentation, including state fire marsha approval,
DIA shall determine the program’s compliance with applica-
ble requirements contained in these rules and make a recerti-
fication decision.

25.12(6) DIA shall notify the accredited program within
10 working days of the final recertification decision.

a. If thedecisionisto recertify, afull certification shall
be issued for the term of the accreditation not to exceed three
years, unless conditionally issued, suspended or revoked by
either DIA or the recognized accrediting entity.

b. If the determination is to deny recertification, DIA
shall provide the applicant the opportunity for hearing in ac-
cordance with 321—26.4(17A,231C,80GA,ch165).

25.12(7) If DIA isunableto recertify a program through
no fault of the program, DIA shall issue atime-limited exten-
sion to the program.

321—25.13(231C) Duration of certification for all pro-
grams.

25.13(1) Certification as anonaccredited program by DIA
shall be applicable for two years, unless conditionally issued,
suspended or revoked.

25.13(2) Certification as an accredited program by DIA
shall be applicable for the term of the accreditation not to ex-
ceed three years, unless conditionally issued, suspended or
revoked by either DIA or the recognized accrediting entity.

DIA shdl maintain alist of al certified programs. Thelist
shall be readily available at DIA upon request.

321—25.14(231C) Recognized accrediting entity.

25.14(1) The department designates CARF and JCAHO
as recognized accrediting entities for programs.

25.14(2) To apply for designation by the department as a
recognized accrediting entity for programs, an accrediting
organization shall submit aletter of request and meet the ac-
crediting entity requirementsin thisrule.

25.14(3) Thedesignation shdl remain in effect for so long
as the accreditation standards continue to meet the minimum
requirements of lowa Code Supplement chapter 231C and
this chapter.

25.14(4) The accrediting entity shall provide annually to
DIA and the department, at no cost, a current edition of the
applicable standards manual and survey preparation guide,
and training thereon, within 20 working days after the publi-
cation is released.

321—25.15(231C) Requirementsfor an accredited pro-
gram. Each accredited program shall:

25.15(1) Provide DIA acopy of al survey reports includ-
ing outcomes, quality improvement plans and annual confor-
mance to quality reports generated or received, as applicable,
within ten working days of receipt of the reports.

25.15(2) Notify DIA by the most expeditious means pos-
sible of al credible reports of alleged improper or inap-
propriate conduct or conditions within the accredited pro-
gram and any actions taken by the accrediting entity with re-
spect thereto.

25.15(3) Notify DIA within two working days of the expi-
ration, suspension, revocation or other loss of a program’s ac-
creditation.
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321—25.16(231C) Maintenance of program accredita-
tion.

25.16(1) An accredited program shall continue to be rec-
ognized for certification by DIA if both of the following re-
guirements are met:

a. The program complies with the requirements outlined
in 25.15(231C).

b. The program maintainsits voluntary accreditation sta-
tus for the duration of the time-limited certification period.

25.16(2) A program that does not maintain its voluntary
accreditation status must become certified by DIA prior to
any lapse in accreditation.

25.16(3) A program that does not maintain its voluntary
accreditation status and is not certified by DIA prior to any
lapse in voluntary accreditation shall be considered an uncer-
tified program.

321—25.17(231C) Transfer of certification.

25.17(1) A certificate, unless conditionally issued, sus-
pended or revoked, will be transferable to a new owner of a
program.

25.17(2) The new owner isrequired to notify DIA in writ-
ing within 30 calendar days prior to the change in ownership.
The notice shall include assurance that the new owner meets
all requirements of 1owa Code Supplement chapter 231C and
this chapter.

25.17(3) DIA may conduct an on-site monitoring evalua-
tion within 90 days following a change in ownership or man-
agement corporation to ensure that the program complies
with regquirements and shall take any necessary enforcement
action authorized by lowa Code Supplement chapter 231C
and this chapter.

321—25.18(231C) Structural and life safety reviewsfor a
new program.

25.18(1) Prior to congtruction or remodeling of a building
for use as a program, DIA shall review the blueprints for
compliance with requirements pursuant to this chapter.
Construction and remodeling shall include new construction,
modification of any part of an existing building, addition of a
new wing or floor to an existing building, or conversion of an
existing building.

25.18(2) A program applicant shall submit to DIA blue-
prints wet-sealed by an lowalicensed architect or lowa
licensed engineer and the blueprint plan review fee as stated
in 321—Chapter 27 a Department of Inspections and
Appedls, Lucas State Office Building, 321 E. 12th Street,
Des Moines, lowa 50319-0083.

25.18(3) Failure to submit the blueprint plan review fee
with the blueprints shall result in delay of the blueprint plan
review until the fee isreceived.

25.18(4) DIA shal review the blueprints within 20 work-
ing days of receipt and immediately notify the lowa-licensed
architect or lowa-licensed engineer in writing regarding the
status of compliance with requirements.

25.18(5) The lowarlicensed architect or lowa-licensed
engineer shall respond to DIA within 20 working days to
state how any noncompliance with requirements will be re-
solved.

25.18(6) Upon final notification by DIA that the blue-
prints meet structural and life safety requirements, construc-
tion or remodeling of the program may commence.

25.18(7) DIA shall schedule an on-site visit of the pro-
gram with the contractor, or lowa-licensed architect or lowa-
licensed engineer, during the construction or remodeling
process to ensure compliance with the approved blueprints.
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Any noncompliance with requirements must be resolved
prior to approval for certification.

321—25.19(231C) Structural and life safety review prior
to theremodeling of a building for a certified program.

25.19(1) Prior to the remodeling of abuilding for a certi-
fied program, DIA shall review the blueprints for compliance
with requirements pursuant to 25.40(231C). Remodeling
shall include modification of any part of an existing building,
addition of a new wing or floor to an existing building, or
conversion of an existing building.

25.19(2) A certified program shall submit to DIA blue-
prints wet-sealed by an lowalicensed architect or lowa
licensed engineer and the blueprint plan review fee as stated
in 321—Chapter 27 at Department of Inspections and Ap-
peals, Adult Services Bureau, Lucas State Office Building,
321 E. 12th Street, Des Moines, lowa 50319-0083.

25.19(3) Failure to submit the blueprint plan review fee
with the blueprints shall result in delay of the blueprint plan
review until the feeisreceived.

25.19(4) DIA shall review the blueprints within 20 work-
ing days of receipt and immediately notify the lowa-licensed
architect or lowa-licensed engineer in writing regarding the
status of compliance with requirements.

25.19(5) The lowarlicensed architect or lowa-licensed
engineer shall respond to DIA within 20 working days to
state how any noncompliance with requirements will be re-
solved.

25.19(6) Upon fina notification by DIA that the blue-
prints meet structural and life safety requirements, remodel-
ing of the program may commence.

25.19(7) DIA shall schedule an on-site visit of the pro-
gram with the contractor, or lowa-licensed architect or lowa-
licensed engineer, during the remodeling process to ensure
compliance with the approved blueprints. Any noncom-
pliance with requirements must be resolved prior to approval
for continued certification or recertification.

321—25.20(231C) Emergency response paliciesand pro-
ceduresreview. A program applicant or certified program
shall submit emergency response policies and procedures
with the application to DIA at the address stated in 25.3(1).
Failure to submit the emergency response policies and proce-
dures with the application shall delay the review of the ap-
plication for certification until receipt of theinformation. The
emergency response policies and procedures shall comply
with the requirements of this chapter.

321—25.21(231C) Cessation of program operation.

25.21(1) If acertified program ceases operation at any
time prior to expiration of the program'’s certification, the
program shall submit the certificate to DIA. The program
shall provide, at least 90 days in advance of closure unless
there is some type of emergency, written notification to DIA,
the department, and the tenant advocate of the date the opera-
tion will cease.

25.21(2) If acertified program will cease operation at the
time the program’s certification expires, the program shall
provide written notice of thisfact to DIA, the department and
the tenant advocate at least 90 days prior to expiration of the
certification.

25.21(3) At the time a program decides to cease opera-
tion, the program shall make arrangements and submit a plan
to DIA for the safe and orderly transfer of all tenants.

25.21(4) DIA or another appropriate agency shall conduct
on-site monitoring during the 90-day period to ensure safety
of tenants during the transfer process.
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25.21(5) DIA may conduct an on-site visit to verify that
the program has ceased operations in accordance with the no-
tice provided by the program.

321—25.22(231C) Occupancy agreement.

25.22(1) Prior to signing the occupancy agreement and
the tenant’s taking occupancy, the tenant and the program
shall enter into an occupancy agreement that clearly de-
scribes the rights and responsibilities of the tenant and of the
program.

25.22(2) Each tenant or legd representative, if applicable,
shall sign an occupancy agreement and managed risk policy
disclosure statement prior to occupancy.

25.22(3) The occupancy agreement shall be in 12-point
type or larger, and be written in plain, commonly understood
terms at or below a sixth-grade reading level.

25.22(4) The written occupancy agreement shall include,
but not be limited to, the following information in the body of
the agreement or in the supporting documents and
attachments:

a. A description of al fees, charges, and rates describing
tenancy and basic services covered, and any additional and
optional services and their related costs.

b. A statement regarding the impact of the fee structure
on third-party payments, and whether third-party payments
and resources are accepted by the assisted living program.

c. The procedure followed for nonpayment of fees.

d. ldentification of the party responsible for payment of
fees and identification of the tenant’s representative, if any.

e. Theterm of the occupancy agreement.

f. A statement that the assisted living program shall
notify the tenant or the tenant’s representative, as applicable,
inwriting at least 30 days prior to any change being madein
the occupancy agreement with the following exceptions:

(1) When the tenant’s health status or behavior congtitutes
asubstantial threat to the health or safety of the tenant, other
tenants, or others, including when the tenant refuses to
consent to relocation.

(2) When an emergency or asignificant change in the ten-
ant’s condition results in the need for the provision of ser-
vicesthat exceed the type or level of servicesincluded in the
occupancy agreement and the necessary services cannot be
safely provided by the assisted living program.

0. A statement that all tenant information shall be main-
tained in a confidential manner to the extent required under
state and federal law.

h. Occupancy, involuntary transfer, and transfer criteria
and procedures, which ensure a safe and orderly transfer.
The internal appeals process provided relative to an
involuntary transfer.

i. The program’s policies and procedures for addressing
grievances between the assisted living program and the ten-
ants, including grievances relating to transfer and occupancy.

j- A statement of the prohibition against retaliation as
prescribed in lowa Code Supplement section 231C.13.

k. The emergency response poalicy.

I.  The staffing policy which specifiesif the staff isavall-
able 24 hours per day, if nurse delegation will be used, and
how staffing will be adapted to meet changing tenant needs.

m. In dementia-specific assisted living programs, a de-
scription of the services and programming provided to meet
the life skills and social activities of tenants.

n. Therefund policy.

0. A datement regarding billing and payment
procedures.
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p. The telephone number for filing a complaint with
DIA.

g. The telephone number for the office of the tenant ad-
vocate,

r. A copy of the program’s statement on tenants rights.

s. A statement that the tenant landlord law appliesto as-
sisted living programs.

25.22(5) A copy of the occupancy agreement shall be pro-
vided to the tenant or the tenant’s legal representative, if any,
and a copy shall be kept by the program.

25.22(6) The occupancy agreement shall be reviewed and
updated as necessary to reflect the change in the services and
financial arrangements.

25.22(7) A copy of the most current occupancy agreement
form shall be made available to the general public upon re-
quest. Thebasic marketing material shall include a statement
that a copy of the occupancy agreement is availableto all per-
s0Ns upon request.

25.22(8) A tenant who is subject to an involuntary transfer
shdl have theright to an internal appeal of the transfer before
the transfer occurs.

321—25.23(231C) Occupancy in and transfer from apro-
gram.

25.23(1) Evauation prior to occupancy. A program shall
evauate each proposed tenant’s functional, cognitive and
health status prior to the tenant’'s signing the occupancy
agreement and taking occupancy in order to determine the
tenant’s digibility for the program, including whether need-
ed services can be provided. The evaluation shall be con-
ducted by a health care professional or a human service pro-
fessional.

25.23(2) Evauation within 30 days of occupancy. A pro-
gram shall evaluate each tenant’s functional, cognitive and
health status within 30 days of occupancy and as needed, but
not less than annually, to determine continued eligibility for
the program and to determine any modifications to needed
services. The evaluation shall be conducted by a hedlth care
professional or a human service professional.

25.23(3) Criteria for exclusion of tenants. A program
shall not knowingly admit or retain a tenant who:

a. Isbed-bound; or

b. Requires routine two-person assistance with standing,
transfer or evacuation; or

c. Isdangerousto sdlf or other tenants or staff, including
but not limited to a tenant who:

(1) Despite intervention chronically wanders into danger,
is sexually or physically aggressive or abusive, or displays
unmanageable verbal abuse or aggression; or

(2) Displays behavior that places another tenant at risk; or

d. Isinan acute stage of alcoholism, drug addiction, or
uncontrolled mental illness; or

e. Isunder the age of 18; or

f.  Requires more than part-time or intermittent health-
related care; or

g. On aroutine basis, has unmanageable incontinence.

25.23(4) Disclosure of additional occupancy and transfer
criteria. A program may have additional occupancy or trans-
fer criteriaif disclosed in the written occupancy agreement
prior to occupancy.

25.23(5) Assistance with transfer. A program shall pro-
vide assistance to a tenant and the tenant’s legal representa-
tive, if applicable, to ensure a safe and orderly transfer when
the tenant meets program transfer requirements.

25.23(6) Right to appeal involuntary transfer. Under the
occupancy agreement and lowa Code Supplement section
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231C.6, each tenant shall have the right to an internal appeal
of aninvoluntary transfer.

321—25.24(231C) Waiver of occupancy and retention
criteria.

25.24(1) Upon receipt of awaiver petition submitted by a
program, DIA may grant a waiver of the occupancy and
retention criteria under 25.25(231C) for an individual tenant
on atime-limited basis.

25.24(2) Waiver procedures. The following procedures
shall be used to request and to receive approval of awaiver
from the occupancy and retention criteria:

a. A program shall submit arequest on aform andin a
manner designated by DIA for awaiver from the occupancy
and retention criteriafor an individual tenant as soon asit be-
comes apparent that a tenant meets the criteria;

b. DIA shall respond in writing to a request within two
working days of receipt of required documentation;

c. The program shal provide written notification to DIA
within five working days of any changesin the condition of
the tenant as described in the waiver request.

321—25.25(231C) Criteria for granting occupancy and
retention waivers. DIA shall use the following criteriain
granting awaiver:

1. Itistheinformed choice of the tenant or the tenant’s
legal representative, if applicable, to remain in the program;
and

2. The program is able to obtain the staff necessary to
meet the tenant’s service needs in addition to the service
needs of the other tenants; and

3. Thewaiver shall not jeopardize the health, safety, se-
curity or welfare of the tenant for whom the waiver is being
requested, program staff, or other program tenants.

321—25.26(231C) Involuntary transfer.

25.26(1) Program initiation of transfer. If aprogram initi-
atesthe involuntary transfer of atenant and the actionisnot a
result of a monitoring evaluation or complaint investigation
by DIA, and if the tenant or tenant’s legal representative con-
tests the transfer, the following procedure shall apply:

a. The program shall notify the tenant or tenant’s legal
representative, in accordance with the occupancy agreement,
of the need to transfer, the reason for the transfer, and the con-
tact information for the tenant advocate.

b. The program shall immediately provide to the tenant
advocate, by certified mail, a copy of the notification to the
tenant.

c. Thetenant advocate shall offer the notified tenant or
tenant’s legal representative assistance with the program’s
internal appeal process. The tenant or tenant’s legal repre-
sentative is not required to accept the assistance of the tenant
advocate.

d. If, following the internal appeal process, the program
upholds the transfer decision, the tenant or tenant’slegal rep-
resentative may utilize other remedies authorized by law to
contest the transfer.

25.26(2) Transfer pursuant to results of monitoring evalu-
ation or complaint investigation by DIA. If one or more ten-
ants are identified as meeting the occupancy and transfer cri-
teria and need to be transferred as a result of a monitoring
evaluation or complaint investigation conducted by DIA, the
following procedures shall apply:

a. DIA shadl notify the program, in writing within 20
working days of the monitoring evaluation or complaint in-
vestigation, of the identification of any tenant(s) meeting oc-
cupancy and transfer criteria, as a part of the report of the
findings.
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b. The program, each tenant identified, the tenant’s legal
representative, if applicable, and other providers of services
to the tenant shall have the opportunity to provide specific
written comment, information and documentation directly
addressing any agreement or disagreement with the identifi-
cation.

c. The program shall notify each tenant identified, the
tenant’s legal representative if applicable, and other provid-
ers of servicesto the tenant of their opportunity to submit in-
put.

d. The program shall submit one response, including all
inputs received, to DIA. The response shall identify the ten-
ant and others submitting input, and also identify with partic-
ularity their agreement or disagreement. The program’sre-
sponse shall be submitted to DIA within 10 working days of
the receipt of the report of the findings. Submission of are-
sponse does not eliminate the requirement under this chapter
or 321—Chapter 26 to submit a plan of correction to address
the regulatory insufficiency.

e.  Within 10 working days of receipt of the program’sre-
sponse for each identified tenant, DIA shall consider the re-
sponse and make a determination regarding continued inclu-
sion of atenant.

f. If DIA’sdetermination isto amend the regulatory in-
sufficiency based on the response, DIA shall modify the re-
port of findings and send an amended report to the program.

g. [f thedetermination isto uphold the regulatory insuf-
ficiency, DIA shall review the plan of correction in accor-
dance with this chapter and 321—Chapter 26. DIA shall
notify the program of the opportunity for the program or the
tenant or the tenant’s legal representative, as applicable, to
appeal the report findings as they relate to the occupancy and
transfer decision. In addition, DIA shall provide to the tenant
or the tenant’s legal representative the contact information
for the tenant advocate. A copy of the final report shall aso
be sent to the tenant advocate.

h. For each tenant identified in the final report, if the pro-
gram isin agreement with the report and the tenant or the ten-
ant’s legal representative, if applicable, disagrees with the re-
port, the tenant or the tenant’s legal representative, if applica
ble, may appea the decision to DIA in accordance with
321—subrule 26.3(2).

i. For each tenant identified in the final report, if the ten-
ant or the tenant’s legal representative, if applicable, and the
program disagree with the report, both parties may appeal the
decision to DIA in accordance with 321—subrule 26.3(2).

j.  Thetenant advocate shall offer the notified tenant or
tenant’s legal representative, if applicable, assistance with
the appeal process. Thetenant or the tenant’s legal represen-
tative, if applicable, isnot obligated to use the services of the
tenant advocate.

k. Any apped filed under this subrule shall stay the regu-
latory insufficiency related to the occupancy and transfer de-
cision and shall be heard within 30 days of receipt of the ap-
peal.

I. Actionsregarding any regulatory insufficiency, other
than the occupancy and transfer decision, shall follow proce-
dures as provided in lowa Code Supplement chapter 231C,
this chapter and 321—Chapter 26.

m. An appeal under this subrule shall automatically ex-
tend the expiration date of the program'’s certification until
such time as the administrative case is resolved.

n. Inlieu of or in addition to the provisions of this sub-
rule, the program may request awaiver from DIA within 10
working days of the receipt of the report to allow atenant to
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remain in the program. DIA may grant awaiver for aperiod
not to exceed 90 calendar days.

321—25.27(231C) Tenant documents.

25.27(1) A filefor each tenant shall be maintained at the
program and shall contain:

a. An occupancy record including the tenant's name,
birth date, and home address; identification numbers; date of
occupancy; name, address and telephone number of health
professional(s); diagnosis; and names, addresses and tele-
phone numbers of family members, friends or other desig-
nated people to contact in the event of illness or an emergen-
cy;

. Application forms;

Initial evaluation and updates;

Nutritional assessment as necessary;

Initial individual service plan and updates;

Signed authorizations for permission to rel ease medi-
cal informati on, photos, or other mediainformation as neces-
sary,

0. Signed authorization for the tenant to receive emer-
gency medical care if necessary;

h.  When appropriate, medical information sheet, docu-
mentation of health professionals’ order, treatment, therapy,
medication and service notes;

i. Advance health care directives as applicable;

j- A complete copy of the tenant’s occupancy agreement
including any updates;

k. Written acknowledgement that the tenant or the ten-
ant’s legal representative, if applicable, has been fully in-
formed of the tenant’s rights;

[. A copy of guardianship, power of attorney, or conser-
vatorship or other documentation of alegal representative as
necessary.

25.27(2) The program records relating to atenant shall be
retained for a minimum of three years after the transfer or
death of the tenant before the records are destroyed.

25.27(3) All records shall be protected from loss, damage
and unauthorized use.

321—25.28(231C) Serviceplan.

25.28(1) A service plan shall be developed for each tenant
based on the evaluations conducted in accordance with
25.23(1) and 25.23(2), and shall be designed to meet the spe-
cific service needs of the individual tenant.

25.28(2) Prior to the tenant’s signing the occupancy
agreement and taking occupancy, a preliminary service plan
shall be developed by a health care professional or human
service professional in consultation with the tenant and, at
the tenant’s request, with other individuals identified by the
tenant, and, if applicable, with the tenant’s legal representa-
tive. All personswho develop the plan and the tenant or the
tenant’s legal representative shall sign the plan. The service
plan shall subsegquently be updated at least annually and
whenever changes are needed.

25.28(3) When a tenant needs personal care or health-
related care, the service plan shall be updated within 30 days
of occupancy and as needed, but not less than annually, by a
multidisciplinary team that consists of no fewer than threein-
dividuals, including a health care professiona and other staff
appropriate to meet the needs of the tenant, in consultation
with the tenant and, at the tenant’s request, with other indi-
viduals identified by the tenant, and, if applicable, with the
tenant’s legal representative.

25.28(4) The service plan shall be individualized and
shall indicate, at a minimum:
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a. Thetenant’sidentified needs and the tenant’s requests
for assistance and expected outcomes;

b. Any services and care to be provided pursuant to the
agreement with the tenant;

c. Theservice provider(s) if other than the program; and

d. For tenants who are unable to plan their own activi-
ties, including tenants with dementia, planned and sponta-
neous activities based on the tenant’s abilities and personal
interests.

321—25.29(231C) Medications.

25.29(1) Each program shall follow a written medication
policy that includes the following:

a.  Tenants shall self-administer medications unless:

(1) The prescription states that the tenant is not to self-
administer the medication; or

(2) The tenant or the tenant’s legal representative dele-
gates administration of the medication to the program in the
occupancy agreement or signed service plan. The program
shall not prohibit a tenant from self-administering medica-
tions.

b. Tenants shall keep their own medicationsin their pos-
session unless:

(1) The prescription states that the medication is to be
stored by the program; or

(2) Thetenant or the tenant’s legal representative, if ap-
plicable, delegates partial or complete control of medications
to the program in the occupancy agreement or signed service
plan.

c. The program shall list in the tenant’s record any medi-
cations to be stored or administered by the program.

d. When partial or complete control of medication is del-
egated to the program by the tenant, appropriate staff may
transfer medications from the original prescription contain-
ersinto medication reminder boxes or medication cups with-
in the tenant’s unit or in the tenant’s presence.

25.29(2) When medications are administered or stored by,
or tenants' self-administration of medications is supervised
by, the program, the following requirements shall apply:

a. Supervision of self-administration and the administra-
tion of medications shall be provided by an lowa-licensed
registered nurse or advanced registered nurse practitioner
registered in lowa or the authorized agent in accordance with
655—subrule 6.2(5) and 655—subrule 6.3(1) and lowa Code
chapter 155A.

b. The program shall document any medication the pro-
gram has agreed to administer or supervise.

c. Medication shall be kept in alocked place or container
that is not accessible to persons other than employees respon-
sible for the supervision of such medications.

d. The medications shall be labeled and maintained in
compliance with labdl instructions and state and federal laws.

e.  No person other than the dispensing pharmacist shall
alter a prescription label.

f. Each tenant’s medication shall be stored in its origi-
nally received container.

g. When partial or complete control of medication is del-
egated to the program by the tenant, appropriate staff may
transfer medications from the original prescription contain-
ersinto medication reminder boxes or medication cups with-
in the tenant’s unit.

h. Each program shall follow written policies and proce-
dures for narcotic medications in accordance with lowa Code
chapter 155A.

321—25.30(231C) Nursereview. A program that admin-
isters prescription medications or provides hedth care
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professional-directed or health-related care shall provide for
aregistered nurse to:

25.30(1) Monitor, at least every 90 days, or after a change
in condition, each tenant receiving program-administered
prescription medications for adverse reactions to program-
administered medications and make appropriate interven-
tions or referral, and ensure that the prescription medication
orders are current and that the prescription medications are
administered consistent with such orders; and

25.30(2) Ensurethat hedlth care professionals’ ordersfor
tenants receiving health care professional-directed care from
the program are current; and

25.30(3) Assess and document the health status of each
tenant, make recommendations and referrals as appropriate,
and monitor progress on previous recommendations at |east
every 90 days or if there are changesin health status; and

25.30(4) Provide the program with written documenta-
tion of the above activities, showing the time, date and signa-
ture.

321—25.31(231C) Nursing assistant work credit.

25.31(1) A person certified as anursing assistant who is
supervised by a licensed nurse may submit information to
DIA to obtain credit toward maintaining certification for
working in a program.

25.31(2) A program shall complete and submit to DIA a
Nurse Aide Registry Application for each nursing assi stant
working in the program. A licensed nurse working in the
program shall supervise the nursing assistant. The applica-
tion may be obtained by telephone at (515)281-4077 or via
the health facilities division Web site at http://www.dia-hfd.
state.ia.us/nurseaides under the “Resource” tab.

25.31(3) A program shall complete and submit to DIA an
lowa Nurse Aide Registry Quarterly Employment Report
whenever a change in employment for a certified nursing as-
sistant occurs. The report may be obtained by telephone at
(515)281-4077 or viathe hedlth facilities division Web site at
http://www.dia-hfd.state.ia.us/nurseaides under the “Re-
source” tab.

321—25.32(231C) Food service.

25.32(1) The program shall provide or coordinate with
other community providersto provide hot or other appropri-
ate meals at least once a day or make arrangement for the
availability of meals.

25.32(2) Meals and snacks provided by the program but
not prepared on site shall be obtained from or provided by an
entity that meets the standards of state and local health laws
and ordinances concerning the preparation and serving of
food.

25.32(3) Menus shall be planned to provide the following
percentage of the daily recommended dietary allowances as
established by the Food and Nutrition Board of the National
Research Council of the National Academy of Sciences
based on the number of meals provided by the program:

a. A minimum of 33 1/3 percent if the program provides
one meal per day;

b. A minimum of 66 2/3 percent if the program provides
two meals per day; and

c. One hundred percent if the program provides three
meals per day.

25.32(4) Therapeutic diets are not required but may be
provided by a program. If therapeutic diets are provided,
they shall be prescribed by a physician, physician's assistant,
or advanced registered nurse practitioner. A current copy of
the lowa Simplified Diet Manual published by lowa State
Press shall be available and used in the planning and serving
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of therapeutic diets. A licensed dietitian shall be responsible
for writing and approving the therapeutic menu and for re-
viewing procedures for preparation and service of food for
therapeutic diets.

25.32(5) Personnel who are employed by or contracting
with the program and who are responsible for preparing or
serving food, or both preparing and serving food, shall have
an orientation on sanitation and safe food handling prior to
handling food and shall have annual in-service training on
food protection. At aminimum, one person directly respon-
sible for food preparation shall have successfully completed
a state-approved food protection program.

25.32(6) Programs engaged in the preparation and serving
of meals and snacks shall meet the standards of state and lo-
cal health laws and ordinances pertaining to the preparation
and serving of food, including the requirements imposed un-
der lowa Code chapter 137F.

321—25.33(231C) Staffing.

25.33(1) Sufficient trained staff shall be available at all
times to fully meet tenants’ identified needs.

25.33(2) A dementia-specific assisted living program
shall have one or more staff persons who monitor tenants as
indicated in each tenant’s service plan. The staff shall be
awake and on duty 24 hours aday in the proximate area, and
check on tenants as indicated in the tenants' service plans.

25.33(3) Each tenant shall have access to a 24-hour per-
sonal emergency response system that automatically identi-
fiesthe tenant in distress and can be activated with one touch.

25.33(4) A program serving one or more tenants with
cognitive disorder or dementia shall follow a system, a pro-
gram or written staff proceduresin lieu of a personal emer-
gency response system that address how the program will re-
spond to the emergency needs of the tenant(s).

25.33(5) The owner or management corporation of the
program is responsible for ensuring that al personnel
employed by or contracting with the program receive train-
ing appropriate to assigned tasks and target population.

25.33(6) Any nursing services shall be available in accor-
dance with lowa Code chapter 152 and 655—Chapter 6.

25.33(7) The program shall have training and staffing
plans on file, and shall maintain documentation of training
received by program personnel.

25.33(8) All personnel of a program shall be able to im-
plement the program’s accident, fire safety and emergency
procedures.

321—25.34(231C) Dementia-specific education for pro-
gram personnel.

25.34(1) All personnel employed by or contracting with a
dementia-specific program shall receive a minimum of six
hours of dementia-specific education and training prior to or
within 90 days of employment or the beginning date of the
contract.

25.34(2) The dementia-specific education or training
shall include, at a minimum, the following:

a. An explanation of Alzheimer’s disease and related
disorders;

b. The program’s specialized dementia care philosophy
and program;

c. Skillsfor communicating with persons with dementia;

d. Skills for communicating with family and friends of
persons with dementia;

e. Anexplanation of family issues such asrole reversal,
grief and loss, guilt, relinquishing the care-giving role, and
family dynamics;
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f. The importance of planned and spontaneous activi-
ties;

g. Skillsin providing assistance with activities of daily
living;

h.  The importance of the service plan and social history
information;

i. Skillsin working with challenging tenants;

j-  Techniques for simplifying, cueing, and redirecting;
and

k. Staff support and stress reduction.

25.34(3) All personnel employed by or contracting with a
dementia-specific program shall receive a minimum of two
hours of dementia-specific continuing education annually.
Direct-contact personnel shall receive a minimum of six
hours of dementia-specific continuing education annually.

25.34(4) An employee who provides documentation of
completion of a dementia-specific education or training pro-
gram within the past 12 months shall be exempt from the
education and training requirement of subrule 25.34(1).

321—25.35(231C) Anocther businessor activity in an as-
sisted living program.

25.35(1) A business or activity serving nonrecipients of a
program is allowed in adesignated part of the physical struc-
ture in which the program is provided, if the other business or
activity meets the requirements of applicable state and feder-
al codes, administrative rules, and federal regulations.

25.35(2) A business or activity conducted in the desig-
nated part of the physical structure in which the program is
provided shall not interfere with the use of the program by
tenants, interfere with services provided to tenants, or be dis-
turbing to tenants.

25.35(3) A business or activity conducted in the desig-
nated part of the physical structure in which the program is
provided shall not reduce space, services or steff availableto
tenants or necessary to meet the needs of the tenants.

321—25.36(231C) Managed risk statement. The program
shall have a managed risk statement which includes the ten-
ant’s or, if applicable, the legal representative’s signed ac-
knowledgment of the shared responsibility for identifying
and meeting the needs of the tenant and the process for man-
aging risk and upholding tenant autonomy when tenant deci-
sion making may result in poor outcomes for the tenant or oth-
ers.

321—25.37(231C) Life safety-emergency policies and
procedures and structural safety requirements.

25.37(1) The program shall follow written emergency
policies and procedures, which include the following ele-
ments:

a. Emergency plan (identify where located for easy ref-
erence),

b. Fire safety procedures,

c. Other general or personal emergency procedures,

d. Provisions for amending or revising the emergency
plan,

Provisions for periodic training of all employees,
Procedures for fire drills,

Regulations about smoking,

Monitoring and testing of smoke-control systems,
Evacuation of tenants,

Procedures for reporting and documentation.

25. 37(2) A program serving persons with cognitive
impairment or dementia, whether in a general or dementia-
specific setting, shall also include written procedures regard-
ing appropriate staff response if atenant with cognitive im-
pairment or dementiais missing.
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25.37(3) The program’s structure and procedures shall
meet the life safety standards as designated for this category
in 661—Chapter 5.

25.37(4) The program shall have the meansto control the
maximum temperature of water at sources accessible by a
tenant to prevent scalding, and shall do so for tenants with
cognitive impairment or dementia or at tenant request.

321—25.38(231C) Transportation. When transportation
services are provided directly or under contract with the pro-
gram:

1. Thevehicle shal be accessible and appropriate to the
tenants using it, with consideration for any physical disabili-
ties and impairments.

2. Every tenant who is being transported shall have a seat
in the vehicle, except those tenants who remain in their
wheelchairs.

3. Wheelchairs shall be secured when the vehicle isin
motion.

4. Vehicles shall have adequate seat belts and secure-
ment devices for ambulatory and wheel chair-bound passen-
gers.

5. During loading and unloading of a tenant, the driver
shall be in the proximate area of the tenantsin a vehicle.

6. The driver shal have a valid and appropriate lowa
driver’slicense. Thedriver shall meet any state requirements
for licensure or certification for the vehicle operated.

7. Each vehicle shall have afirst-aid kit, fire extinguish-
er, safety triangles and a device for two-way communication.

321—25.39(231C) Activities.

25.39(1) The program shall provide appropriate program-
ming for each tenant. Programming shall reflect individual
differences in age, health status, sensory deficits, lifestyle,
ethnic and cultural beliefs, religious beliefs, values, experi-
ences, needs, interests, ahilities and skills by providing op-
portunities for avariety of types and levels of involvement.

25.39(2) Activities shall be planned to support the ten-
ant’s service plan and shall be consistent with the program
statement and occupancy policies.

25.39(3) A written schedule of activities shall be devel-
oped at least monthly and made available to tenants and their
legal representatives.

25.39(4) Tenants shall be given the opportunity to choose
their levels of participation in all activities offered in the pro-
gram.

321—25.40(231C) Structural requirements.

25.40(1) General requirements.

a. The structure of the program shall be designed and op-
erated to meet the needs of the tenants.

b. The buildings and grounds shall be well-maintained,
clean, safe and sanitary.

c. Programs shall have private dwelling units with a
single-action lockable entrance door.

d. A program serving persons with cognitive impairment
or dementia, whether in a general or dementia-specific set-
ting, shall have the meansto disable or remove the lock on an
entrance door, and shall do o if the presence of the lock pre-
sents a danger to the health and safety of the tenant.

e. The structure in which a program is housed shall be
built at a minimum of Type V (111) construction.

f. Programs may have individual cooking facilities
within the private dwelling units. Any program serving per-
sons with cognitive impairment or dementia, whether in a
genera or dementia-specific setting, shall have the means to
disable or easily remove appliances, and shall do so if the
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presence of cooking appliances presents a danger to the
health and safety of the tenant.

25.40(2) Programs certified prior to July 4, 2001. Facili-
ties for programs certified prior to July 4, 2001, shall meet
the following requirements:

a. Each dwelling unit shall have at least one room that
shall have not less than 120 square feet of floor area. Other
habitable rooms shall have an area of not less than 70 square
feet.

b. Each dwelling unit shall have not less than 190 square
feet of floor area, excluding bathrooms.

c. A dwelling unit used for double occupancy shall have
not less than 290 square feet of floor area, excluding bath-
rooms.

d. The program shall have a minimum common area of
15 square feet per tenant.

25.40(3) New construction built on or after July 4, 2001.
Programs operated in new construction built on or after July
4, 2001, shall meet the following regquirements:;

a. Each dwelling unit shall have at least one room that
shall have not less than 120 square feet of floor area. Other
habitable rooms shall have an area of not less than 70 square
feet.

b. Each dwelling unit used for single occupancy shall
have atotal square footage of not less than 240 square feet of
floor area, excluding bathrooms and door swing.

c. A dwelling unit used for double occupancy shall have
atotal sguare footage of not less than 340 sguare feet of floor
area, excluding bathrooms and door swing.

d. Each dwelling unit shall contain a bathroom, includ-
ing but not limited to atoilet, sink and bathing facilities. A
program serving persons with cognitive impairment or de-
mentia, whether in a general or dementia-specific setting,
shall have the means to disable or remove the water control,
and shall do so if the presence of the water control presents a
danger to the health and safety of the tenant.

e. The program shall have a minimum of 25 square feet
of common space per tenant.

25.40(4) Structure being converted to or rehabilitated for
use for aprogram on or after July 4, 2001. A program operat-
ing in a structure that was converted or rehabilitated for use
for aprogram on or after July 4, 2001, shall meet the follow-
ing requirements:

a. Each dwelling unit shall have at least one room that
has not less than 120 square feet of floor area. Other habit-
able rooms shall have an area of not less than 70 square feet.

b. Each dwelling unit used for single occupancy shall
have atotal square footage of not less than 190 square feet of
floor area, excluding bathrooms and door swing.

c. A dwelling unit used for double occupancy shall have
atotal square footage of not less than 290 square feet of floor
area, excluding bathrooms and door swing.

d. The program shall have a minimum common area of
15 square feet per tenant dedicated for use by the program
tenants.

e. Each dwelling unit shall have a bathroom, including
but not limited to atoilet, sink and bathing facilities.

f. Each deeping room shall have a minimum of 5.7
square feet of operable window in accordance with NFPA
101, 2000 edition, Chapter 7. Waiver of this requirement
must be granted by the state fire marshal or designee.

321—25.41(231C) Dwelling units in dementia-specific
programs. Dementia-specific programs are exempt from
subrules 25.40(2) to 25.40(4) as follows:

25.41(1) For aprogram built in afamily or neighborhood
design:
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a. Each dwelling unit used for single occupancy shall
have total square footage of not less than 150 square feet of
floor area, excluding a bathroom;

b. Each dwelling unit used for double occupancy shall
have total square footage of not less than 250 square feet of
floor area, excluding a bathroom; and

¢. The common areas shall be increased by the equiva-
lent of the waived square footage.

25.41(2) Sdf-closing doors are not required for individu-
a dwelling units or bathrooms.

25.41(3) Dementia-specific programs may choose not to
provide bathing facilities in the living units.

321—25.42(231C) Landlord and tenant Act. lowa Code
chapter 562A, the uniform residential landlord and tenant
Act, shal apply to programs under this chapter.

321—25.43(231C) Interpretive guidelines. The depart-
ment shall develop interpretive guidelines as situations arise
requiring them.

These rules are intended to implement lowa Code Supple-
ment chapter 231C.

ARC 3141B

ENGINEERING AND LAND
SURVEYING EXAMINING
BOARD[193C]

Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 542B.6, the
Engineering and Land Surveying Examining Board gives
Notice of Intended Action to amend Chapter 4, “ Engineering
Licensure,” and Chapter 5, “Land Surveying Licensure,”
lowa Administrative Code.

These amendments add information regarding the release
of examination results.

Any interested person may make written or oral sugges-
tions or comments on these proposed amendments on or be-
fore February 24, 2004. Comments should be directed to
Gleean Coates, Executive Officer, lowa Engineering and
Land Surveying Examining Board at 1920 SE Hulsizer
Road, Ankeny, lowa 50021, telephone (515)281-7360.

These amendments are intended to implement lowa Code
section 542B.15.

The following amendments are proposed.

ITEm 1. Amend subrule 4.1(8) by adding the following
new paragraph “g":

0. Release of examination results. Results of any ex-
amination shall only be reported as pass or fail except that the
candidate who fails an examination may be provided with the
candidate's converted score and a diagnostic report indicat-
ing areas of weakness, as available.

ITEM 2. Amend subrule 5.1(8) by adding the following
new paragraph “h”:

h. Release of examination results. Results of any ex-
amination shall only be reported as pass or fail except that the
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candidate who fails an examination may be provided with the
candidate’s converted score and a diagnostic report indicat-
ing areas of weakness, as available.

ARC 3155B

ENVIRONMENTAL PROTECTION
COMM I SSION[567]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of 1owa Code section 455B.133,
the Environmental Protection Commission hereby gives
Notice of Intended Action to amend Chapter 20, “ Scope of
Title—Definitions—Forms—Rules of Practice,” and Chap-
ter 22, “Controlling Pollution,” lowa Administrative Code.

This rule making addresses some of the terms used by the
Department to decide whether a construction permitting
project is subject to Prevention of Significant Deterioration
(PSD) construction permit program review. Several terms
defined in this rule making currently are defined in two or
more different places in the Department’s rules. This rule
making will make uniform the use of these termsfor all the
programs administered by the Department’s Air Quality Bu-
reau. The Department is proposing to establish in rule a
single definition for each of the following terms for which
definitions currently exist in the rules: “Act,” “emissions
unit,” “facility,” “hazardous air pollutant,” “potential to
emit,” “significant,” and “stationary source.”

Additionally, the Department proposes to add definitions
to clarify some of its present policy positions regarding
thresholds for PSD program review. Many terms used in
PSD review are not explicitly defined in the current federal
or state rules. Without the changes proposed herein, the
meaning of these terms must be determined by referring to
various letters, memoranda, and other types of documents
created by EPA or the Department. Most of these guidance
documents have been developed for the purpose of deciding
specific issues dealt with in past permit reviews. Applying
the conclusions produced in past permit application reviews
to current permitting actions can cause confusion and uncer-
tainty regarding the outcome. The Department is proposing
to create formal definitions for the following terms: “adja-
cent,” “common control,” “contiguous,” “impact area,” “ sec-
ondary emissions,” and “support facility.”

In 1999, the Department asked |owa public interest groups
and lowaindustries concerned with PSD permitting issuesto
participate in a PSD Task Force. Thistask force focused on
waysto simplify the PSD permit review process. Following
discussions held by this task force, the Department began a
PSD reform effort in 2000. As part of that reform effort, a
PSD Advisory Group established by the Department met
with Department representatives in late 2002 and early 2003.
The PSD Advisory Group included representatives of PSD-
affected |owa businesses, the |owa Association of Business
and Industry (ABI), lowa public interest groups, EPA, and
lowa'slocal air quality programs. The recommendations of
the PSD Advisory Group included clarification of the De-

partment’s existing rules by making changes to or creating
definitions.

In Item 1, the Department proposes to make referencein
itsair quality definitionsrule to the air quality terms defined
in lowa Code chapter 455B, Division Il. This reference
would provide in one location acomplete list of the air quali-
ty terms defined in lowa law.

A brief description of each of the definitions proposed in
this rule making follows. To allow for ease of explanation,
the definitions are presented in this preamble in the order in
which the user would most likely encounter them, rather than
in alphabetical order.

“Hazardous air pollutant.” A definition of “hazardous
air pollutant” is presently located in the Department’s Title V
operating permit program rules, at 567 IAC 22.100(455B).
In Item 3, the Department proposes to place into its general
air quality definitions, located at 567 IAC 20.2(455B), a
slightly revised definition of “hazardous air pollutant.” The
Department proposes to revise the definition of “hazardous
air pollutant” by clarifying that the definition includes only
the air pollutants listed in Clean Air Act Section 112(b), rath-
er than all the pollutantslisted in Clean Air Act Section 112.
In Item 7, the definition of “hazardous air pollutant” is re-
moved from the Title V operating permit program defini-
tions.

“Act” and“ potential to emit.” InItem 3, the Department
proposes to place into its general air quality definitions, lo-
cated at 567 IAC 20.2(455B), the definitions of “Act” and
“potentia to emit” presently located in the Title V operating
permit program definitions. In Item 7, the definitions of
“Act” and “potential to emit” are removed from the Title V
program definitions found at 567 |AC 22.100(455B).

“Stationary source.” Definitions of “stationary source”
are currently found in three places in the Department’s air
quality rules. A general definition is found at 567 IAC
20.2(455B). A definition for PSD program purposes is
adopted by reference from 40 CFR 52.21(b)(5) at 567 IAC
22.4(455B), and adefinition for Title V operating permit pro-
gram purposesisfound at 567 IAC 22.100(455B). All three
current definitions differ dlightly.

The Department proposes to simplify the definition of
“stationary source” by referring only to “facility or support
facility.” Pursuant to discussions with the PSD Advisory
Group, the terms “building,” “structure,” and “installation,”
which also are a part of the current definition of “stationary
source,” will not be defined separately since it appears that
these terms describe special cases of a “facility.” The pro-
posed change to the definition of “ stationary source” is con-
sistent with the Department’s current policy.

Item 2 modifies the general definition of “stationary
source” in rule 567 IAC 20.2(455B). Item 4 eliminates the
definition of “stationary source” from the PSD program
rules, and Item 7 eliminates the definition of “stationary
source” from the Title V operating permit program rules.

“Facility.” Definitions of “facility” are currently found in
four placesin the Department’s air qudity rules. A definition
for PSD program purposes is adopted by reference from 40
CFR 52.21(b)(6) at 567 IAC 22.4(455B). A definition for
Title V operating permit program purposes is found at 567
IAC 22.100(455B), and a definition for Title IV acid rain per-
mitting purposesisfound at 567 IAC 22.120(455B). A defi-
nition of “building, structure or facility” isfound at 567 IAC
22.5(1)“s” and is intended for use in nonattainment areas.
The Department proposes to adopt a single definition of “fa-
cility” at 567 |AC 20.2(455B) and to apply the definition to
al air quality permitting programs. The use of a single defi-
nition will ensure that the same group of emitting activities
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will be aggregated into the same facility, regardless of which
air quality permitting program is applicable.

Item 3 establishes a general definition of “facility” in 567
IAC 20.2(455B). Items4, 7, and 8 eliminate the definitions
of “facility” from the PSD rules, the Title VV operating permit
rules, and the Title IV acid rain permitting rules, respectively.
Item 6 eliminates the definition of “building, structure or fa-
cility” from the nonattainment rules.

“Support facility.” The Department proposes, in Item 3,
to define the previoudy undefined term “support facility.”
The term “support facility” isused in EPA preamble discus-
sions, correspondence, and guidance documents. EPA air
quality rules do not define “support facility.” In the past, EPA
has indicated that a “support facility” which either (1) sup-
plies over 50 percent of its product to another “facility” or
(2) is otherwise connected (by haul road, railroad or similar
method of conveyance) to another “facility” isto be included
with that facility when determining PSD applicability. A
“support facility” which does not meet either of these criteria
would be considered part of the “secondary emissions’ asso-
ciated with the facility and would be considered only in the
impact analysis. The proposed definition of “support facili-
ty” formalizes, in rule, the criteria for including a “ support
facility” as part of the PSD source, but adds the requirement
that each “ support facility” aso must be “ contiguous or adja-
cent” to the facility served.

“Secondary emissions.” The Department al so proposes,
in Item 3, to define the term “ secondary emissions.” This def-
inition is proposed to eliminate confusion regarding the cur-
rent use of the term “support facility” as discussed above.
The proposed definition of “secondary emissions’ will more
accurately delineate those facilities which should not be con-
sidered as“ support facilities,” but which are to beincluded in
impact analyses required for PSD permitting.

“Adjacent.” The Department proposes, in Item 3, to de-
fine the term “adjacent.” One part of the determination of
what constitutes a “facility” is whether various parts of the
operation are “contiguous or adjacent.” The Department is
proposing that “contiguous’ and “adjacent” be defined sepa
rately, because they deal with two different aspects of how
emitting activities are physically located with respect to each
other.

The Department proposes to determine whether two loca
tions are “adjacent” based on a dispersion modeling predic-
tion that the air emissions of one group of pollutant-emitting
activities have a meaningful impact on the air quality at the
location of the other group of pollutant-emitting activities.
The proposed definition would limit “adjacent” operationsto
instances in which one location environmentally impacts
another, and it would establish a quantifiable method of de-
termining thisimpact. The proposed definition would estab-
lish a predicted 5 ug/m3 impact of any pollutant, averaged
over a24-hour period, as the threshold level at which amean-
ingful impact occurs. This approach is consistent with cur-
rent Department modeling procedures used in other environ-
mental assessments.

The proposed definition of “adjacent” would aso include
any operations located within two miles of another operation.
This change is proposed for two reasons. First, regulatory
analyses performed by the Department have, without excep-
tion, indicated that operations located within two miles of
each other have ambient impacts. To require dispersion
modeling in these instances would unnecessarily complicate
the permit application review process. Second, EPA guid-
ance documents reviewed by the Department have indicated,
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without exception, that operations located within two miles
of each other have ambient impacts.

The proposed definition also includes as “ adjacent” those
operations which are physically linked by a transfer device
used solely for product transport between two locations no
more than ten miles apart. EPA officials have indicated to the
Department during PSD Advisory Group meetings that the
Department’s rules may be unacceptable to EPA without the
addition of this provision.

“Impact area.” In Item 3, the Department proposesto de-
fine the term “impact area” because that term is used in the
definition of “adjacent.” The proposed definition of “impact
area’ istaken from EPA’s “ Draft New Source Review Work-
shop Manual (1990).”

“Contiguous.” The Department proposes to define the
term “contiguous’ in Item 3. The proposed definition deals
with the situation where emitting activities are on properties
having common boundaries which are either physicaly
touching or are separated only by roads, utility corridors or
bodies of water.

“Common control.” The Department is proposing, in
Item 3, to define the term “common control.” The proposed
definition addresses three concepts. The first concept is
based on a Securities and Exchange Commission (SEC) defi-
nition of “common control” affecting publicly traded compa:
nies, found at 17 CFR 240.12b-2. PSD decisions outside of
lowa have been made based on the SEC definition. The sec-
ond concept involves operational or mechanical control of
the equipment, and the third concept addressed in the “com-
mon control” definition involves contractual or other legal
relationships giving control of the equipment to a person hav-
ing no ownership rights. A discussion of these three concepts
is contained in an October 1, 1999, letter from the EPA Air
and Radiation Program Director to the Colorado Pollution
Control Division Director. Copies of the |etter are available
from the Department.

“Emissions unit.” Definitions of “emissions unit” are
currently found in three placesin the Department’s air quality
rules. A definition for PSD program purposes is adopted by
reference from 40 CFR 52.21(b)(7) at 567 IAC 22.4(455B),
and a definition for Title V operating permit program pur-
poses is found at 567 IAC 22.100(455B). In addition, the
current nonattainment rules define the term “emissions unit
or installation” at 567 IAC 22.5(455B).

The Department proposes to place the current TitleV pro-
gram definition of “emissions unit” into the general air quali-
ty definitions found at 567 IAC 20.2(455B). TheTitleV pro-
gram definition currently is applied by the Department to all
air quality permitting programs, and no change in practice
will occur. The word “installation” will be omitted, since
“installation” isused in various placesin the Clean Air Act to
refer to an entire facility.

Item 3 includes the proposed definition of “emissions
unit,” and Items 4 and 7 eliminate the previous PSD program
and Title VV program definitions, respectively. Additionaly,
Item 5 eliminates the definition of “emissions unit or installa-
tion” from the nonattainment program rules.

“Significant.” The Department’s current rule at 567 IAC
22.4(455B) adopts by reference the definition of “signifi-
cant” found at 40 CFR 52.21(b)(23). In Item 3, the Depart-
ment proposes to adopt its own definition of “significant”
solely for use in reference to the terms “net emissions in-
crease” and “potential to emit” found in the definition of
“major modification,” which is aso adopted by reference by
the Department at 567 |AC 22.4(455B). Item 4 eliminates
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the definition of “significant” adopted by reference at 567
IAC 22.4(455B).

The 1990 Clean Air Act Amendments (CAAA) elimi-
nated the Clean Air Act (CAA) Section 112 pollutants from
the list of emissions which could be taken into account in de-
termining whether a construction permitting project is sub-
ject to PSD review. Although EPA transitional guidance has
addressed the elimination of CAA Section 112(b) pollutants
from this determination, EPA has not revised its rulesto con-
form to the CAAA changes. The Department proposesto re-
viseits own rules to account for the CAAA changes.

Since the issuance of the EPA transitional guidance, EPA
has adopted into its rules an additional list of pollutants for
purposes of CAA Section 112(r). The Department proposes
to exempt Section 112(r) pollutants from the definition of
“significant.”

Further, the Department proposes to include in the exemp-
tion from the definition of “significant” the chemicalslisted
in Title VI, “Stratospheric Ozone Protection,” of the CAA
because those chemicals are otherwise subject to regulation
by EPA. Thisproposa reflects Department policy.

Any interested persons may make written suggestions or
comments regarding the proposed amendments on or before
April 9, 2004. Written comments should be directed to
George Welch, Department of Natural Resources, Air Quali-
ty Bureau, 7900 Hickman Road, Urbandale, lowa 50322;
telephone (515)281-8913; fax (515)242-5094. Comments
may also be submitted by E-mail to George Welch@dnr.
state.iaus.

A public hearing will be held on April 1, 2004, at 1 p.m. at
the Air Quality Bureau offices located at 7900 Hickman
Road, Urbandale, lowa. A second public hearing will be held
on April 2, 2004, at 1 p.m. at the Davenport Public Library,
321 Main Street, Davenport, lowa. Comments may be sub-
mitted, orally or in writing, at the public hearings.

Any persons who wish to attend a public hearing and have
specia requirements such as hearing or mobility impair-
ments should contact George Welch at (515)281-8913 to ad-
vise of any specific needs.

These amendments are intended to implement lowa Code
section 455B.133.

The following amendments are proposed.

ITeEm 1. Amend rule 567—20.2(455B), introductory
paragraph, as follows:
567—20.2(455B) Definitions. For the purpose of these
rules, the following terms shall have the meaning meanings
indicated in this chapter. The definitions of “ air contami-
nant,” “air contaminant source,” “air pollution,” “atmo-
sphere,” “ earthen waste durry storage basin,” “ emission,”
“major stationary source,” “person,” “political subdivi-
sion,” “ potential to emit,” and “ schedule and timetable of
compliance” set out in lowa Code section 455B.131 and the
definitions set out in lowa Code section 455B.411 shall be
considered to be incorporated verbatim in these rules.

ITEM 2. Amend rule 567—20.2(455B), definition of
“stationary source,” asfollows:

“ Stationary source” means any -building,-structure; facility
or installation support facility which emits or may emit any

air pollutant.

ITEm 3. Amend rule 567—20.2(455B) by adopting the
following new definitions in aphabetical order:
“Act” meansthe Clean Air Act, 42 U.S.C. Sections 7401,

et seq.
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“Adjacent,” as used in the definitions of “facility” and
“support facility,” means located such that two or more
groups of pollutant-emitting activities:

1. Areon properties within two miles of each other;

2. Have a 24-hour average 5ug/m3 impact area for
any pollutant from one of the groups of pollutant-emitting
activities overlapping the property on which another group of
pollutant-emitting activities is located. Emissions from all
pollutant-emitting activities shall be modeled at their poten-
tial to emit as defined in 40 CFR 52.21(b)(4) (adopted by ref-
erence in 567—22.4(455B)) as a nonreactive pollutant using
the guidance described in 40 CFR Part 51, Appendix W, as
adopted August 12, 1996; or

3. Are on properties located less than ten miles from
each other and are connected by a product transfer device
which is used solely for the transfer of product and which
does not continue to athird group of pollutant-emitting activ-
ities.

“Common control,” as used in the definitions of “facility”
and “support facility,” means:

1. The possession, direct or indirect, of the power to di-
rect or cause the direction of the management and policies of
a person at both locations whether through ownership of at
least 25 percent of the voting shares, contract or other legal
arrangement;

2. The physical or operational ability to operate or con-
trol the operation of equipment; or

3. The presence of a service arrangement where discre-
tionary action taken at one location will, without discretion,
trigger action at the other location.

“Contiguous,” as used in the definitions of “facility” and
“support facility,” means that two or more properties touch
along at least a portion of one side notwithstanding the pres-
ence of any transportation corridors, public thoroughfares,
utility corridors or bodies of water.

“Emissions unit” means any part or activity of a stationary
source that emits or has the potential to emit any regulated air
pollutant or any pollutant listed under Section 112(b) of the
Act. Thisdefinition isnot meant to alter or affect the defini-
tion of “unit” for purposes of Title IV of the Act or any re-
lated regulations.

“Facility” means all of the pollutant-emitting activities
which:

1. Belong to the same “major group” (i.e., which have
the same first two-digit code) as described in the Standard In-
dustrial Classification Manual, 1972, as amended by the
1977 Supplement (U.S. Government Printing Office stock
numbers 4101-0066 and 003-005-00176-0, respectively);

2. Are located on one or more contiguous or adjacent
properties; and

3. Areunder the control of the same person (or persons
under common control).

“Hazardous air pollutant” means any of the following air
pollutants listed in Section 112(b) of the Act:

cas# chemical name

75343 1,1-Dichloroethane
57147 1,1-Dimethyl hydrazine
71556 1,1,1-Trichloroethane
79005 1,1,2-Trichloroethane
79345 1,1,2,2-Tetrachloroethane
106887 1,2-Butylene oxide
96128 1,2-Dibromo-3-chloropropane
106934 1,2-Dibromoethane
107062 1,2-Dichloroethane
78875 1,2-Dichloropropane
122667 1,2-Diphenylhydrazine
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cas#
120821
106990
542756
106467
123911
53963
532274
79469
540841
1746016

94757
95807
51285
121142
95954
88062
91941
119904
119937
92671
60117
92933
100027
101144
101779
534521
75070
60355
75058
98862
107028
79061
79107
107131
107051
62533
0

0

1332214
71432
92875
98077
100447

156627
133062
63252
75150
56235
463581
120809
133904
57749
7782505
79118
108907

chemical name

1,2,4-Trichlorobenzene
1,3-Butadiene
1,3-Dichloropropylene
1,4-Dichlorobenzene
1,4-Dioxane
2-Acetylaminofluorene
2-Chloroacetophenone
2-Nitropropane
2,2,4-Trimethylpentane
2,3,7,8-Tetrachlorodibenzo-p-dioxin
(TC-DD)
2,4-D sdtsand esters
2,4-Diaminotoluene
2,4-Dinitrophenol
2,4-Dinitrotoluene
2,4,5-Trichlorophenol
2,4,6-Trichlorophenol
3,3 -Dichlorobenzidine
3,3'-Dimethoxybenzidine
3,3’ -Dimethylbenzidine
4-Aminobiphenyl
4-Dimethylaminoazobenzene
4-Nitrobiphenyl
4-Nitrophenol
4,4’ -Methylenebis(2-chloroaniline)
4,4’ -methylenedianiline
4,6-Dinitro-o-cresol, and salts
Acetaldehyde
Acetamide
Acetonitrile
Acetophenone
Acrolein
Acrylamide
Acrylic acid
Acrylonitrile
Allyl chloride
Aniline
Antimony Compounds
Arsenic Compounds
(inorganic including arsine)
Asbestos (friable)
Benzene
Benzidine
Benzoic trichloride
Benzyl chloride
Beryllium Compounds
Beta-Propiolactone
Biphenyl
Bis(2-chloroethyl) ether
Bis(chloromethyl) ether
Bromoform
Bromomethane
Cadmium Compounds
Calcium cyanamide
Captan
Carbaryl
Carbon disulfide
Carbon tetrachloride
Carbonyl sulfide
Catechol
Chloramben
Chlordane
Chlorine
Chloroacetic acid
Chlorobenzene

cas#
510156
75003
67663
74873
107302
126998
0

0

0
1319773
98828
0
72559
117817

79447
106898
140885
100414
107211
75218
96457
151564
0
50000
0
76448
87683
118741
77474
67721
822060
680319
110543
302012
7647010
7664393
123319
78591
0
58899
108394
108383
108316
0

0
67561
72435
78933
60344
74884
108101
624839
80626
1634044
101688

chemical name

Chlorobenzilate
Chloroethane

Chloroform
Chloromethane
Chloromethyl methyl ether
Chloroprene

Chromium Compounds
Cobalt Compounds

Coke Oven Emissions
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Cresol/Cresylic acid (isomers & mixture)

Cumene

Cyanide Compoundst
DDE

Di(2-ethylhexyl) phthalate
Diazomethane
Dibenzofuran

Dibutyl phthalate
Dichloromethane
Dichlorvos
Diethanolamine

Diethyl sulfate

Dimethyl formamide
Dimethyl phthalate
Dimethyl sulfate
Dimethylcarbamyl chloride
Epichlorohydrin

Ethyl acrylate
Ethylbenzene

Ethylene glycol3

Ethylene oxide

Ethylene thiourea
Ethyleneimine

Fine Minera Fibers3
Formaldehyde

Glycol Ethers?
Heptachlor
Hexachloro-1,3-butadiene
Hexachlorobenzene
Hexachlorocyclopentadiene
Hexachloroethane

Hexamethylene-1,6-diisocyanate

Hexamethyl phosphoramide
Hexane

Hydrazine
Hydrochloric acid
Hydrogen fluoride
Hydroquinone

| sophorone

Lead Compounds
Lindane (all isomers)
m-Cresol

m-Xylene

Maleic anhydride
Manganese Compounds
Mercury Compounds
Methanol
Methoxychlor

Methyl ethyl ketone
Methyl hydrazine
Methyl iodide

Methyl isobutyl ketone
Methyl isocyanate
Methyl methacrylate
Methyl tertbutyl ether

Methylene bis(phenylisocyanate)
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cas# chemical name

684935 N-Nitroso-N-methylurea
62759 N-Nitrosodimethylamine
59892 N-Nitrosomorpholine
91203 Naphthalene

0 Nickel Compounds
98953 Nitrobenzene

121697 N,N-Dimethylaniline
90040 o-Anisidine

95487 o-Cresol

95534 o-Toluidine

95476 o-Xylene

106445 p-Cresol

106503 p-Phenylenediamine
106423 p-Xylene

56382 Parathion

87865 Pentachl orophenol
108952 Phenol

75445 Phosgene

7803512 Phosphine

7723140 Phosphorus (yellow or white)
85449 Phthalic anhydride
1336363 Polychlorinated biphenyls
0 Polycyclic Organic Matter*
1120714 Propane sultone

123386 Propionaldehyde
114261 Propoxur

75569 Propylene oxide

75558 Propyleneimine

91225 Quinoline

106514 Quinone

82688 Quintozene

0 Radionuclides (including Radon)®
0 Selenium Compounds
100425 Styrene

96093 Styrene oxide

127184 Tetrachloroethylene
7550450 Titanium tetrachloride
108883 Toluene

584849 Toluene-2,4-diisocyanate
8001352 Toxaphene

79016 Trichloroethylene
121448 Triethylamine

1582098 Trifluralin

51796 Urethane

108054 Vinyl acetate

593602 Vinyl bromide

75014 Vinyl chloride

75354 Vinylidene chloride
1330207 Xylene (mixed isomers)

NoTE: For al listings above which contain the word
“compounds’ and for glycol ethers, the following applies:
Unless otherwise specified, these listings are defined as in-
cluding any unique chemica substance that contains the
named chemical (i.e., antimony, arsenic, etc.) as part of that
chemical’s infrastructure.

1 X’CN where X=H’ or any other group where a formal
dissociation may occur. For example, KCN or Ca(CN)2.

2 Includes mono- and di-ethers of ethylene glycal, diethy-
lene glycol, and triethylene glycol R(OCH2CH2),-OR’
where n=1,2, or 3; R=alkyl or aryl groups; R'=R,H, or groups
which, when removed, yield glycol ethers with the structure
R(OCH2CH),-OH. Polymers are excluded from the glycol
category.

3Includes mineral fiber emissions from facilities
manufacturing or processing glass, rock, or slag fibers (or
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other mineral-derived fibers) of average diameter 1 micro-
meter or less.

4 Includes organic compounds with more than one ben-
zene ring, and which have a boiling point greater than or
equal to 100 degrees C.

5 A type of atom which spontaneously undergoes radioac-
tive decay.

“Impact ared’ means a circular area with aradius extend-
ing from the group of pollutant-emitting activities in one
general location to the most distant point where approved
dispersion modeling predicts a specified ambient impact.

“Potential to emit” means the maximum capacity of a sta-
tionary sourceto emit any air pollutant under its physical and
operational design. Any physical or operational limitation
on the capacity of a source to emit an air pollutant, including
air pollution control equipment and restrictions on hours of
operation or on the type or amount of material combusted,
stored, or processed, shall be treated as part of itsdesign if the
limitation is enforceable by the administrator. Thisterm does
not alter or affect the use of thisterm for any other purposes
under the Act, or the term “capacity factor” asused in Title
IV of the Act or the regulations relating to acid rain. For the
purpose of determining potential to emit for country grain
elevators, the “maximum capacity” means the greatest
amount of grain received by the elevator during one year of
the previous five-year period, multiplied by an adjustment
factor of 1.2. For purposes of calculating potential to emit for
emergency generators, “maximum capacity” means one of
the following:

1. 500 hours of operation annually, if the generator has
actually been operated less than 500 hours per year for the
past five years;

2. 8,760 hours of operation annually, if the generator has
actually been operated more than 500 hoursin one of the past
five years; or

3. The number of hours specified in a state or federally
enforceable limit.

“Secondary emissions’ means emissions which would oc-
cur asaresult of the construction or operation of amagjor sta-
tionary source or major modification, but which do not come
from the major stationary source or major modification itself.
Secondary emissionsinclude emissions from any off-site fa-
cility which would not be constructed or increase its emis-
sions except as aresult of the construction or operation of the
major stationary source or major modification. Secondary
emissions do not include any emissions that come directly
from amabile source, such as emissions from the tailpipe of a
motor vehicle, from atrain, or from avessel.

“Significant,” as used in reference to “net emissions in-
crease” or “potentia to emit” in the definition of “major
modification” in 40 CFR 52.21(b)(2) (adopted by reference
in 567—22.4(455B)), means:

1. A rateof emissionsthat would equal or exceed any of
the following rates:

Pollutant and Emissions Rate

Carbon monoxide: 100 tons per year (tpy)

Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy

Particul ate matter:

25 tpy of particulate matter emissions;
15 tpy of PM 10 emissions

Ozone: 40 tpy of volatile organic compounds

Lead: 0.6 tpy

Fluorides: 3tpy

Sulfuric acid mist: 7 tpy

Total reduced sulfur (including Hy S): 10 tpy
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Reduced sulfur compounds (including Ho S): 10 tpy

Municipal waste combustor organics (measured as total
tetra- through octa-chlorinated dibenzo-p-dioxins and
dibenzofurans): 3.2 x 10°® megagrams per year
(3.5 x 106 tons per year)

Municipal waste combustor metals (measured as particu-
late matter): 14 megagrams per year (15 tons per year)

Municipal waste combustor acid gases (measured as sul-
fur dioxide and hydrogen chloride): 36 megagrams
per year (40 tons per year)

Municipal solid waste landfill emissions (measured as
nonmethane organic compounds): 45 megagrams per
year (50 tons per year)

2. Any emissions of a pollutant subject to regulation un-

der the Act that paragraph “1" does not list other than:

Hazardous air pollutants specified in 567—20.2(455B),

Substances listed pursuant to 40 CFR 68.130 as of March
13, 2000, and

Class| and Class |1 substances under Title VI of the Clean
Air Act.

3. Notwithstanding paragraph “1,” any emissions rate or
any net emissionsincrease associated with amajor stationary
source or major modification which would be constructed
within 10 kilometers of aClass | area and have an impact on
such areaequal to or greater than 1 ug/m3, (24-hour average).

“Support facility” means afacility which is contiguous or
adjacent and whose operation isintegrally related to another
facility’s activities such as by:

1. Conveying, storing or performing one or more stepsin
the production of a principal product of the supported facili-
ty; or

2. Fifty percent or more of the facility’s inputs or outputs
being dedicated to activities at the other facility.

It is not necessary that the support facility be under com-
mon control or have the same Standard Industrial Classifica-
tion.

ITEM 4. Amend subrule 22.4(1) asfollows:

22.4(1) Federal rules 40 CFR 52.21(a) (Plan Disapprov-
al), 52.21(b)(5) (Stationary Source), 52.21(b)(6) (Building,
Sructure, Facility, or Installation), 52.21(b)(7) (Emission
Unit), 52.21(b)(18) (Secondary Emissions), 52.21(b)(23)
(Sgnificant), 52.21(q) (Public Participation), 52.21(s) (En-
vironmental Impact Statement), and 52.21(u) (Delegation of
Authority) are not adopted by reference. Also, for the pur-
poses of 40 CFR 52.21(1), the department adopts by reference
Appendix W to 40 CFR 51, Guideline on Air Quality Modds
(Revised), as adopted August 12, 1996.

ITEm 5. Amend subrule 22.5(1) by rescinding and re-
serving paragraph “ g.”

ITEMm 6. Amend subrule 22.5(1) by rescinding and re-
serving paragraph “s.”

ITEM 7. Amend rule 567—22.100(455B) by rescinding
the definitions of “Act,” “emissions unit,” “facility,” “haz-

ardous air pollutant,” “potential to emit” and “stationary
source.”

ITEM 8. Amend rule 567—22.120(455B) by rescinding
the definitions of “facility” and “ source.”

NOTICES
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ARC 3128B

INSPECTIONS AND APPEALS
DEPARTMENT[481]

Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections
10A.104(5) and 135C.14, the Department of Inspections and
Appeals hereby gives Notice of Intended Action to amend
Chapter 50, “Health Care Facilities Administration,” and to
rescind Chapter 52, “Birth Centers,” lowa Administrative
Code.

The proposed amendments to Chapter 50 eliminate obso-
lete references, update citations and definitions, and, due to
the repeal of lowa Code chapter 135G during the 2002 ses-
sion of the lowa General Assembly, strike referencesto birth
centers. The proposed amendments also establish a proce-
dure by which hospices and home health agencies shall con-
duct criminal history and dependent adult abuse background
checks, as required by lowa law.

As the proposed amendments are strictly technical in na
ture, the Department does not believe their adoption will fi-
nancially impact the agency, regulated entities, or any other
individual. Additionally, adoption of the proposed amend-
ments will bring Chapter 50 into compliance with the Gover-
nor’s Executive Order Number 8.

The proposed amendments were presented to the State
Board of Health for initia review at the Board's January 14,
2004, meeting.

Any interested person may make written suggestions or
comments on the proposed amendments on or before Febru-
ary 24, 2004. Such written materials should be directed to
the Director, Department of Inspections and Appeals, Lucas
State Office Building, Des Moines, lowa 50319-0083; or
faxed to (515)242-6863. E-mail may be sent to david.
werning@dia.state.ia.us.

These amendments are intended to implement lowa Code
sections 10A.104(5) and 136C.19, as well as Executive Or-
der Number 8.

The following amendments are proposed.

ITEM 1. Amend rule 481—50.1(10A) as follows:

481—50.1(10A) Inspections. Thedivision-of heath facili-
tiesdivision inspects health care facilities, and hospitals, and
providers and suppliers of medical servicesin lowa. Stan-
dards to-bemet to obtain alicense are explained in this chap-
ter.

ITEM 2. Amend rule 481—50.2(10A) as follows:

481—50.2(10A) Definitions.

“Administrator” means the chief-inspector-who-coordi-
nates person coordinating the-activitiesadministration of the
division.

“Department” means the department of inspections and
appeals.

“Director” means the director of inspections and appeals.

“Division” means the division-of health facilitiesdivision.
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ITEm 3. Amend rule 481—50.3(135B,135C), introduc-
tory paragraph, as follows:
481—50.3(135B,135C) Licensing. All hospitals and hedlth
care facilities shall be licensed by the department
tions-and-appedls. Applications are available from the Health
Facilities Division, Lucas State Office Building, Des Moines,
lowa 50319-0114 50319-0083. Completed applications are
returned to the division with the fee.

ITEM 4. Amend subrule 50.3(3) as follows:

50.3(3) Standards used to determine whether alicenseis
granted or retained are found in the rules of the department of
inspections and appeals in the lowa Administrative Code as
follows:

a. Hospitals, 481—Chapter 51;

ch. Hospices, 48'1—Chapter 53;
d c. Residential care facilities, 481—Chapters 57 and 60;
ed. Nurs ng faC|I|t|&c 481—Chapters 58—59 and 61;

f e. Residential care facilities for persons with mental ill-
ness, 481—Chapters 60 and 62;

gf. Residential care facilities for the mentally retarded,
481—Chapters 60 and 63; and

h g.Intermediate care facilities for the mentally retarded,
481—Chapter 64-; and

h. Intermediate care facilities for persons with mental
illness, 481—Chapter 65.

This subrule is intended to implement |owa Code sections
135B.7 and 135C.14.

ITEm 5. Amend rule 481—50.6(10A),
paragraph, as follows:
481—50.6(10A) Formal hearing. All decisions of the divi-
sion may be contested. Appeals and hearings are controlled
by lowa Administrative Code 481—Chapter -4- 10, “Con-
tested Case Hearings.”

ITEM 6. Amend rule 481—50.7(10A,135C) as follows:

481—50.7(10A,135C) Additional notification. Thedirec-
tor or the director’s designee shall be notified within 24 hours:

1.50.7(1) Of any accident causing major injury or death
including but not limited to:

a. Theresident wandered away,

b. Theresident was assaulted,

c. Theresident attempted suicide.

2. 50.7(2) When damage to the facility which impairsits
ability to function is caused by fire; or natural; or other disas-

introductory

Thedi rector or the di rector s d&a gnee shall be not|f|ed W|th—
in 24 hours by the most expeditious means available. A writ-
ten report may be requested by the department. (1, 11, 111)

ITEM 7. Amend subrule 50.8(2), introductory paragraph,
asfollows:

50.8(2) The department maintains records about hospi-
tals. The records are organized by facility name, city, and
county. The records are not retrievable by personal identifier.
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The Joint Commission on the Accreditation of Health-Care
Healthcare Organizations is referred to as JCAHO, and the
American Osteopathic Association isreferred to as AOA in
thisrule. These records may contain both open and confiden-
tial information.

ITEM 8. Rescind and reserve subrule 50.8(4).

ITEM 9. Amend subrule 50.8(5), first and second un-
numbered paragraphs, as follows:

equeﬂs are sent to Health FaC|I|t|e£ D|V|S|0n
Department of Inspections and Appeals, Lucas State Office

Building, Des Moines, lowa 50319.

ITEm 10. Amend 481—Chapter 50 by adding the fol-
lowing new rule:

481—50.9(135C) Background checks. Beginning July 1,
1988, each home health agency or hospice that is regulated by
the state or receives any state or federal funding shall submit a
form specified by the department of public safety to the de-
partment of public safety and receive the results of acriminal
history check and dependent adult abuse record check before
any person is employed by the home health agency or hos-
pice. The home health agency or hospice may submit aform
specified by the department of human services to the depart-
ment of human services to request a child abuse history check.

For the purposes of thisrule, “employed in or by a home
health agency or hospice” shall be defined as any individual
who is paid, either by the home health agency, hospice or any
other entity (i.e., temporary agency, private duty, Medicare/
Medicaid or independent contractor) to provide direct or in-
direct treatment or services to patients of the home health
agency or hospice. Direct trestment or services include those
provided through person-to-person contact. Indirect treat-
ment or services includes, but is not limited to, person-to-
person contact services provided by administration, home-
maker aides, and assistants.

50.9(1) A person who has a criminal record or founded
dependent adult abuse report cannot be employed in ahome
health agency or hospice unless the department of human ser-
vices has evaluated the crime or founded abuse report and
concluded that the crime or founded abuse report does not
merit prohibition from employment.

50.9(2) Each home health agency or hospice shall ask
each person seeking employment by the home health agency
or hospice, “Do you have arecord of founded child or depen-
dent adult abuse or have you ever been convicted of a crime
in this state or any other state?’ The person shall aso bein-
formed that acriminal history and dependent adult abuse rec-
ord check will be conducted. The person shall indicate, by
signature, that the person has been informed that the record
checks will be conducted.

50.9(3) If aperson hasarecord of founded child abuse in
lowa or any other state, the person shall not be employed by a
home health agency or hospice unless the department of hu-
man services has evaluated the crime or founded abuse report
and concluded that the report does not merit prohibition of
employment.

50.9(4) Proof of dependent adult abuse and criminal his-
tory checks may be kept in files maintained by the temporary
employment agencies and contractors. Home health agen-
cies and hospices may require temporary agencies and con-
tractors to provide a copy of the results of dependent adult
abuse and criminal history checks.
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50.9(5) Theresults of arecords check shall be valid for a
period of 30 days from the date it was requested during which
time the facility may determine whether the potential em-
ployee isto be hired.

ITEM 11. Rescind and reserve 481—Chapter 52.

ARC 3127/B

INSPECTIONS AND APPEALS
DEPARTMENT[481]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections
10A.104(5) and 135C.14, the Department of Inspections and
Appeals hereby gives Notice of Intended Action to amend
Chapter 58, “Nursing Facilities,” lowa Administrative Code.

The proposed amendment implements a paid nutritional
assistant program for federally certified long-term care facil-
ities in lowa. In September 2003, the federal Centers for
Medicare & Medicaid Services (CMS) published new rules
allowing for the use of paid nutritional assistantsin nursing
facilities. The Department’s proposed amendment mirrors
the federal action and allows nursing facilitiesin lowato use
paid nutritional assistants. The proposed amendment further
stipul ates the minimum content for the paid nutritiona assis-
tant training program and outlines testing, record keeping,
and working restrictions for paid nutritional assistants.

The proposed amendment was presented to the State
Board of Health for initial review at the Board’s January 14,
2004, meeting.

Any interested person may make written suggestions or
comments on the proposed amendment on or before Febru-
ary 24, 2004. Such written materials should be directed to the
Director, Department of Inspections and Appeals, Lucas
State Office Building, Des Moines, lowa 50319-0083;
or faxed to (515)242-6863. E-mail may be sent to david.
werning@diastate.ia.us.

The Department has determined that adoption of the pro-
posed amendment may have a fiscal impact on those long-
term care facilities desiring to use paid nutritional assistants.
However, the Department isincapable of determining the fis-
cal impact, as use of paid nutritional assistantsis completely
voluntary on the part of the nursing facilities. Also, as adop-
tion of the proposed amendment does not require facilitiesto
comply with the federal rules governing paid nutritional as-
sistants, the Department did not include awaiver option in its
proposed amendment.

This amendment isintended to implement |owa Code sec-
tions 10A.104(5) and 135C.14.

The following amendment is proposed.

Amend rule 481—58.24(135C) by adding the following
new subrule:

58.24(9) Paid nutritional assistants. A paid nutritional as-
sistant means an individual who meets the requirements of
this subrule and who is an employee of the facility or an em-
ployee of atemporary employment agency employed by the
facility. A facility may use an individual working in the fa-
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cility asapaid nutritional assistant only if that individual has
successfully completed a state-approved training program
for paid nutritional assistants. (I, I1, I11)

a. Training program requirements.

(1) A state-approved training program for paid nutritional
assistants must include, at aminimum, eight hours of training
in the following areas:

1. Feeding techniques.

2. Assistance with feeding and hydration.

3. Communication and interpersonal skills.

4. Appropriate responses to resident behavior.

5. Safety and emergency procedures, including the
Heimlich maneuver.

6. Infection control.

7. Resident rights.

8. Recognizing changesin residentsthat are inconsistent
with their normal behavior and reporting these changesto the
Supervisory nurse.

(2) In addition to the training program reguirements spe-
cified above, the training program must include at |east four
hours of classroom study, two hours of supervised laboratory
work, and two hours of supervised clinical experience.

(3) A facility that offers a paid nutritional assistant train-
ing program must provide sufficient supplies in order to
teach the objectives of the course.

(4) All paid nutritional assistant training program instruc-
tors shall be registered nurses. Other qualified health care
professionals may assist the instructor in teaching the class-
room portion and clinical or laboratory experiences. Thera
tio of students to instructor shall not exceed ten students per
instructor in the clinical setting.

(5) Eachindividua enrolled in apaid nutritional assistant
training program shall complete a 50-question multiple
choice written test and must obtain a score of 80 percent or
higher. In addition, theindividua must successfully perform
the feeding of aresident in a clinical setting. A registered
nurse shall conduct the final competency determination.

(6) If anindividual does not pass either the written test or
competency demonstration, the individual may retest the
failed portion asecond time. If theindividual does not pass
either the written test or competency demonstration portion
the second time, the individua shall not be allowed to retest.

b. Program approval. A facility or other entity may not
offer or teach apaid nutritiona assistant training program un-
til the department has approved the program. Individuals
trained in a program not approved by the department will not
be alowed to function as paid nutritional assistants.

(1) A facility or other institution offering a paid nutrition-
al assistant training program must provide the following in-
formation about the training program to the department be-
fore offering the program or teaching paid nutritional assis-
tants:

1. Policies and procedures for program administration.

2. Quadlifications of the instructors.

3. Maintenance of program records, including atten-
dance records.

4. Criteriafor determining competency.

5. Program costs and refund policies.

6. Lesson plans, including the objectives to be taught,
skills demonstrations, assignments, quizzes, and classroom,
laboratory and clinical hours.

(2) The facility or other institution offering a paid nutri-
tional assistant training program must submit the materials
specified above for department review. The department
shall, within ten days of receipt of the material, advise the fa-
cility or ingtitution whether the program is approved, or re-
quest additional information to assist the department in deter-
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mining whether the curriculum meets the requirements for a
paid nutritional assistant training program. Before approv-
ing any paid nutritional assistant training program, the de-
partment shall determine whether the curriculum meets the
requirements specified in this subrule. The department shall
maintain alist of facilities and institutions eligible to provide
paid nutritional assistant training. (I, I1, 111)

(3) A facility shall maintain a record of al individuals
who have successfully completed the required training pro-
gram and are used by the facility as paid nutritional assis-
tants. The individual shall complete the training program
with a demonstration of knowledge and competency skills
necessary to serve as apaid nutritional assistant. (I, 11, I11)

(4) Upon successful completion of the training program,
the facility or other institution providing the training shall,
within ten calendar days, provide the individual with asigned
and dated certificate of completion. A facility that employs
paid nutritional assistants shall maintain on file copies of the
completed certificate and skills checklist for each individual
who has successfully completed the training program. (1, I1,
1)

c. Working restrictions.

(1) A paid nutritional assistant must work under the su-
pervision of aregistered nurse or alicensed practical nurse.
In an emergency, a paid nutritional assistant must call a su-
pervisory nursefor help on theresident cal system. (I, 11, I11)

(2) A facility must ensure that a paid nutritional assistant
feeds only residents who have no complicated feeding prob-
lems. Complicated feeding problems include, but are not
limited to, difficulty swallowing, recurrent lung aspirations,
and tube, parenteral or intravenous feedings. The facility
must base resident selection on the charge nurse’s assessment
and the resident’s latest assessment and plan of care. (I, I,

)

ARC 3133B

PROFESSIONAL LICENSURE
DIVISION[645]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of 1owa Code section 147.76, the
Board of Chiropractic Examiners hereby gives Notice of In-
tended Action to amend Chapter 40, “Administrative and
Regulatory Authority for the Board of Chiropractic Examin-
ers,” and Chapter 41, “Licensure of Chiropractic Physi-
cians’; rescind Chapter 45, “Discipline for Chiropractic Phy-
sicians,” and adopt a new Chapter 45 with the same title; and
amend Chapter 46, “Fees,” lowa Administrative Code.

These proposed amendments adopt new subrules for the
conduct of persons who attend public meetings, require-
ments for notifying the Board of name and address changes,
and criteriaand fees for obtaining a duplicate or reissued li-
cense and wallet card. Licenseeswho regularly examine, at-
tend, counsel or treat adults or children will be required to
document at the time of renewal that they have completed the
mandatory training on abuse identification and reporting.
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These proposed amendments also adopt a new discipline
chapter.

Any interested person may make written comments on the
proposed amendments no later than February 28, 2004, ad-
dressed to Pierce Wilson, Professional Licensure Division,
Department of Public Health, Lucas State Office Building,
Des Moines, lowa 50319-0075, E-mail pwilson@idph.state.
iaus.

A public hearing will be held on February 28, 2004, from 9
to 10 am. in the Fifth Floor Board Conference Room, Lucas
State Office Building, at which time persons may present
their views either oraly or in writing. At the hearing, persons
will be asked to give their names and addresses for the record
and to confine their remarks to the subject of the proposed
amendments.

These amendments are intended to implement |owa Code
chapters 21, 147, 151 and 272C.

The following amendments are proposed.

ITEM 1. Amend subrules 40.4(2) and 40.4(3) as follows:

40.4(2) Notice of change of address. Each licensee shall
notify the board Hr-wiriting of a change of the licensee's cur-
rent mailing address within 30 days after the change of ad-
dress occurs.

40.4(3) Notice of change of name. Each licensee shall
notify the board in writing of -any a change of name within 30
days after changing the name. ificati j

ITEM 2. Amend the parenthetical implementation for
rule 645—40.6(17A) as follows:
645—40.6(17A 21)

ITEM 3. Adopt new subrules 40.6(3) and 40.6(4) as fol-
lows:

40.6(3) The person presiding at a meeting of the board
may exclude a person from an open meeting for behavior that
obstructs the meeting.

40.6(4) Cameras and recording devices may be used at
open meetings provided the cameras and recording devices
do not obstruct the meeting. If the user of acameraor record-
ing device obstructs the meeting by the use of such device,
the person presiding at the meeting may request the user to
discontinue use of the camera or device.

ITEM 4. Amend the implementation clause for 645—
Chapter 40 asfollows:

These rules are intended to implement |owa Code chapters
17A, 21, 147, 151 and 272C.

ITEM 5. Amend paragraph 41.2(1)"d” asfollows:

d. No applicant shall be considered for licensure until of-
ficial copies of academic transcripts are received by the
board directly from a chiropractic school accredited by the
CCE and approved by the board. The transcript must display
the date of graduation and the degree conferred.

ITEM 6. Amend subrule 41.2(1) by renumbering para
graphs “€” to “g’ as “f” to “h” and adopting new para
graph “ €’ asfollows:

e. An applicant shall submit an official certificate of
completion of 120 hours of physiotherapy from a board-
approved chiropractic college. The physiotherapy course
must include a practicum component.

ITEM 7. Rescind paragraph 41.6(2)“f” and adopt new
paragraphs “f” and “g” asfollows:
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f. Holdsor has held a current license and provides evi-
dence of one of the following requirements:

(1) Completion of 60 hours of board-approved continuing
education during the immediately preceding two-year period
aslong as the applicant had an active practice within the last
five years; or

(2) Practice as a licensed chiropractic physician for a
minimum of one year during theimmediately preceding two-
year period; or

(3) The equivalent of one year as afull-time faculty mem-
ber teaching chiropractic in an accredited chiropractic col-
lege for at least one of the immediately preceding two years;
or

(4) Graduation from a board-approved chiropractic col-
lege within the immediately preceding two years from the
date the application is received in the board office.

. If the applicant does not meet the requirements of
paragraph 41.6(2)"f,” the applicant shall submit the follow-
ing:

(1) Evidence of satisfactory completion of 60 hours of
board-approved continuing education during the immediate-
ly preceding two-year period; and

(2) Evidence of successful completion of the SPEC ex-
amination within one year prior to receipt of the application
in the board office.

ITEM 8. Rescind rule 645—41.8(151) and adopt the fol-
lowing new rulein lieu thereof:

645—41.8(151) Licenserenewal.

41.8(1) Thebiennial license renewal period for alicense
to practice chiropractic shall begin on July 1 of an even-
numbered year and end on June 30 of the next even-
numbered year. The board shall notify the licensee at the
address on record at least 60 days prior to expiration of the
license.

41.8(2) Anindividual who was issued an initial license
within six months of the license renewal date will not be re-
quired to renew the license until the subsequent renewal two
years later.

41.8(3) A licensee shall:

a. Meet the continuing education requirements of rule
645—44.2(272C) and the mandatory reporting requirements
of subrule 41.8(4); and

b. Submit the completed renewal application, continu-
ing education report form and renewal fee before the license
expiration date.

41.8(4) Mandatory reporter training regquirements.

a. A licensee who, in the scope of professional practice
or in the licensee's employment responsibilities, examines,
attends, counsels or treats children in lowa shall indicate on
the renewal application completion of two hours of training
in child abuse identification and reporting in the previous
five years or condition(s) for waiver of this requirement as
identified in paragraph “e.”

b. A licensee who, in the course of employment, ex-
amines, attends, counsels or treats adults in lowa shall indi-
cate on the renewal application completion of two hours of
training in dependent adult abuse identification and reporting
in the previous five years or condition(s) for waiver of this
requirement as identified in paragraph “e.”

c. A licensee who, in the scope of professiona practice
or in the course of employment, examines, attends, counsels
or treats both adults and children in lowa shall indicate on the
renewal application completion of training in abuse identifi-
cation and reporting for dependent adults and children in the
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previous five years or condition(s) for waiver of thisrequire-
ment as identified in paragraph “e.”

Training may be completed through separate courses as
identified in paragraphs“a’ and “b” or in one combined two-
hour course that includes curriculafor identifying and report-
ing child abuse and dependent adult abuse. The course shall
be a curriculum approved by the lowa department of public
health abuse education review panel.

d. The licensee shall maintain written documentation for
five years after mandatory training as identified in para-
graphs“a’ to “c,” including program date(s), content, dura-
tion, and proof of participation.

e. Therequirement for mandatory training for identify-
ing and reporting child and dependent adult abuse shall be
suspended if the board determines that suspension isin the
public interest or that a person at the time of license renewal:

(1) Isengaged in active duty in the military service of this
state or the United States.

(2) Holdsacurrent waiver by the board based on evidence
of significant hardship in complying with training require-
ments, including an exemption of continuing education re-
quirements or extension of time in which to fulfill require-
ments due to aphysical or mentd disability or illness asiden-
tified in 645—Chapter 44.

f. The board may select licensees for audit of com-
pliance with the requirements in paragraphs “a’ to “e.”

41.8(5) When all requirements for license renewal are
met, the licensee shall be sent awallet card by regular mail.

41.8(6) A person licensed to practice as a chiropractic
physician shall keep the license certificate and wallet card(s)
displayed in a conspicuous public place at the primary site of
practice.

41.8(7) Laterenewal. The license shall become late when
the license has not been renewed by the expiration date on the
wallet card. The licensee shall be assessed alate fee as speci-
fied in 645—subrule 46.1(4). To renew alate license, theli-
censee shall complete the renewal requirements and submit
the late fee within 30 days following the expiration date on
the wallet card.

ITEM 9. Renumber rule 645—41.11(17A,151,272C) as
645—41.13(17A,151,272C) and adopt the following new
rules:

645—41.11(147) Duplicate certificate or wallet card.

41.11(1) A duplicate wallet card or duplicate certificate
shall be required if the current wallet card or certificate is
lost, stolen or destroyed. A duplicate wallet card or adupli-
cate certificate shall be issued only under such circum-
stances.

41.11(2) A duplicate wallet card or duplicate certificate
shall be issued upon receipt of the completed application for
duplicate license and payment of the fee as specified in rule
645—46.1(151).

41.11(3) If the board receives a completed application for
duplicate license stating that the wallet card or certificate was
not received within 60 days after being mailed by the board,
no fee shall be required for issuing the duplicate wallet card
or duplicate certificate.

645—41.12(147) Reissued certificate or wallet card. The
board shall reissue a certificate or current wallet card upon re-
ceipt of awritten request from the licensee, return of the origi-
nal document and payment of the fee as specified in rule
645—46.1(151).

ITEM 10. Rescind 645—Chapter 45 and adopt the fol-
lowing new chapter in lieu thereof:
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CHAPTER 45
DISCIPLINE FOR CHIROPRACTIC PHY SICIANS

645—45.1(151) Definitions.

“Board” means the board of chiropractic examiners.

“Discipline” means any sanction the board may impose
upon licensees.

“Licensee” means a person licensed to practice as a chiro-
practic physician in lowa.

645—45.2(151,272C) Groundsfor discipline. The board
may impose any of the disciplinary sanctions provided in rule
645—45.3(147,272C) when the board determines that the li-
censee is guilty of any of the following acts or offenses.

45.2(1) Fraudin procuring alicense. Fraud in procuring a
license includes, but is not limited to, an intentional perver-
sion of the truth in making application for alicense to prac-
ticein this state, which includes the following:

a. False representations of a material fact, whether by
word or by conduct, by false or mideading allegations, or by
concealment of that which should have been disclosed when
making application for alicense in this state, or

b. Attempting to file or filing with the board or the de-
partment of public health any false or forged diploma or cer-
tificate or affidavit or identification or qualification in mak-
ing an application for alicense in this state.

45.2(2) Professional incompetency. Professional incom-
petency includes, but is not limited to:

a. A substantial lack of knowledge or ahility to discharge
professional obligations within the scope of practice.

b. A substantial deviation from the standards of learning
or skill ordinarily possessed and applied by other practition-
ersin the state of lowa acting in the same or similar circum-
stances.

c. A failureto exercise the degree of care which is ordi-
narily exercised by the average practitioner acting in the
same or similar circumstances.

d. Failureto conform to the minimal standard of accept-
able and prevailing practice of a chiropractic physician in this
state.

e. Menta or physical inability reasonably related to and
adversely affecting the licensee's ability to practice in a safe
and competent manner.

f. Being adjudged mentally incompetent by a court of
competent jurisdiction.

45.2(3) Knowingly making misleading, deceptive, untrue
or fraudulent representationsin the practice of the profession
or engaging in unethical conduct or practice harmful or detri-
mental to the public. Thisincludes representations utilizing
the term “ physical therapy” when informing the public of the
services offered by the chiropractic physician unless a li-
censed physical therapist is performing such services. Noth-
ing herein shall be construed as prohibiting a chiropractic
physician from making representations regarding physio-
therapy that may be the same as, or similar to, physical thera-
py or physical medicine aslong astreatment is appropriate as
authorized in lowa Code chapter 151. Proof of actual injury
need not be established.

45.2(4) Practice outside the scope of the profession.

45.2(5) Use of untruthful or improbable statementsin ad-
vertisements. Use of untruthful or improbable statementsin
advertisementsincludes, but is not limited to, an action by a
licensee in making information or intention known to the
public which is false, deceptive, misleading or promoted
through fraud or misrepresentation.
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45.2(6) Habitua intoxication or addiction to the use of
drugs.

a. Theinability of alicensee to practice with reasonable
skill and safety by reason of the excessive use of acohol on a
continuing basis.

b. The excessive use of drugs which may impair alicen-
see’s ability to practice with reasonable skill or safety.

45.2(7) Obtaining, possessing, attempting to obtain or
possess, or administering controlled substances without law-
ful authority.

45.2(8) Falsification of client records.

45.2(9) Acceptance of any fee by fraud or misrepresenta-
tion.

45.2(10) Negligence by the licensee in the practice of the
profession. Negligence by the licensee in the practice of the
profession includes a failure to exercise due care including
negligent delegation of duties or supervision of employees or
other individuals, whether or not injury results; or any con-
duct, practice or conditions which impair the ability to safely
and skillfully practice the profession.

45.2(11) Conviction of afelony related to the profession
or occupation of the licensee or the conviction of any felony
that would affect the licensee's ability to practice within the
profession. A copy of the record of conviction or plea of
guilty shall be conclusive evidence.

45.2(12) Violation of a regulation or law of this state,
another state, or the United States, which relates to the prac-
tice of the profession.

45.2(13) Revocation, suspension, or other disciplinary ac-
tion taken by alicensing authority of this state, another state,
territory, or country; or failure by the licensee to report in
writing to the board revocation, suspension, or other disci-
plinary action taken by alicensing authority within 30 days
of thefinal action. A stay by an appellate court shall not ne-
gate this requirement; however, if such disciplinary actionis
overturned or reversed by a court of last resort, the report
shall be expunged from the records of the board.

45.2(14) Failure of alicensee or an applicant for licensure
in this state to report any voluntary agreements restricting the
practice of the profession in another state, district, territory or
country.

45.2(15) Failureto notify the board of acrimina convic-
tion within 30 days of the action, regardless of the jurisdic-
tion where it occurred.

45.2(16) Failureto notify the board within 30 days after
occurrence of any judgment or settlement of malpractice
claim or action.

45.2(17) Engaging in any conduct that subverts or at-
tempts to subvert a board investigation.

45.2(18) Failureto comply with a subpoenaissued by the
board, or otherwise fail to cooperate with an investigation of
the board.

45.2(19) Failureto comply with the terms of aboard order
or the terms of a settlement agreement or consent order.

45.2(20) Failureto pay costs assessed in any disciplinary
action.

45.2(21) Submission of a false report of continuing
education or failure to submit the biennial report of continu-
ing education.

45.2(22) Failureto report another licensee to the board for
any violations listed in these rules, pursuant to lowa Code
section 272C.9.

45.2(23) Knowingly aiding, assisting, procuring, or ad-
vising a person to unlawfully practice as a chiropractic physi-
cian.
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45.2(24) Failure to report a change of name or address
within 30 days after it occurs.

45.2(25) Representing oneself as a chiropractic physician
when on€e’s license has been suspended or revoked, or when
one'slicenseislapsed or has been placed on inactive status.

45.2(26) Permitting another person to use the licensee'sli-
cense for any purposes.

45.2(27) Permitting an unlicensed employee or person un-
der the licensee's control to perform activities requiring ali-
cense.

45.2(28) Unethical conduct. In accordance with lowa
Code section 147.55(3), behavior (i.e., acts, knowledge, and
practices) which constitutes unethical conduct may include,
but need not be limited to, the following:

a. Verbaly or physically abusing a patient, client or co-
worker.

b. Improper sexual contact with, or making suggestive,
lewd, lascivious or improper remarks or advances to a pa-
tient, client or coworker.

c. Betraya of aprofessional confidence.

d. Engaging in aprofessiona conflict of interest.

45.2(29) Failureto comply with universal precautions for
preventing transmission of infectious diseases as issued by
the Centers for Disease Control and Prevention of the United
States Department of Health and Human Services.

645—45.3(147,272C) Method of discipline. The board has
the authority to impose the following disciplinary sanctions:

1. Revocation of license.

2. Suspension of license until further order of the board
or for a specific period.

3. Prohibit permanently, until further order of the board,
or for a specific period the licensee’s engaging in specified
procedures, methods, or acts.

4. Probation.

5. Require additional education or training.

6. Require areexamination.

7. Order aphysical or mental evaluation, or order alco-
hol and drug screening within atime specified by the board.

8. Impose civil penalties not to exceed $1000.

9. lIssueacitation and warning.

10. Such other sanctions allowed by law as may be ap-
propriate.

645—45.4(272C) Discretion of board. Thefollowing fac-
tors may be considered by the board in determining the nature
and severity of the disciplinary sanction to be imposed:

1. Therelative serious nature of the violation asit relates
to ensuring a high standard of professiona care to the citizens
of this state;

2. Thefacts of the particular violation;

3. Any extenuating facts or other countervailing consid-
erations;

4. The number of prior violations or complaints;

5. The seriousness of prior violations or complaints;

6. Whether remedia action has been taken; and

7. Such other factors as may reflect upon the competen-
cy, ethical standards, and professional conduct of the licen-
see.

These rules are intended to implement 1owa Code chapters
147, 151 and 272C.

ITEM 11. Amend subrule 46.1(6) as follows:
46.1(6) Duplicate or reissued license certificate fee is
$10.
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ITEM 12. Renumber subrules 46.1(7) to 46.1(9) as
46.1(8) to 46.1(10) and adopt the following new subrule:
46.1(7) Duplicate or reissued wallet card feeis $10.

ARC 3124B

PROFESSIONAL LICENSURE
DIVISION[645]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 147.76, the
lowa Board of Examinersfor Nursing Home Administrators
hereby gives Notice of Intended Action to amend Chapter
140, “Administrative and Regulatory Authority for the
Board of Examiners for Nursing Home Administrators,” and
rescind Chapter 144, “Discipline for Nursing Home Admin-
istrators,” lowa Administrative Code, and adopt new Chapter
144 with the sametitle.

The proposed amendments amend the rule regarding pub-
lic meetings by adopting subrules covering the conduct of
persons who attend public meetings. The proposed amend-
ments al so adopt anew Chapter 144, which contains updated
discipline rules.

The Division sent a draft of the proposed amendments to
selected associations and licensees. The Board received
comments on the proposed amendments and modified the
amendments to address concerns.

Any interested person may make written comments on the
proposed amendments no later than February 24, 2004, ad-
dressed to Pierce Wilson, Professional Licensure Division,
Department of Public Health, Lucas State Office Building,
Des Moines, lowa 50319-0075, E-mail pwilson@idph.state.
iaus.

A public hearing will be held on February 24, 2004, from
10to 11 am. in the Fifth Floor Board Conference Room, Lu-
cas State Office Building, at which time persons may present
their views either oraly or inwriting. At the hearing, persons
will be asked to give their names and addresses for the record
and to confine their remarks to the subject of the proposed
amendments.

These amendments are intended to implement lowa Code
chapters 17A, 21, 147, 155 and 272C.

The following amendments are proposed.

ITEM 1. Adopt new subrules 140.6(3) and 140.6(4) as
follows:

140.6(3) The person presiding at a meeting of the board
may exclude a person from an open meeting for behavior that
obstructs the meeting.

140.6(4) Cameras and recording devices may be used at
open meetings provided they do not obstruct the meeting. If
the user of a camera or recording device obstructs the meet-
ing by the use of such device, the person presiding at the
meeting may request the user to discontinue use of the cam-
eraor device.

ITEM 2. Amend the implementation clause for 645—
Chapter 140 asfollows:
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These rules are intended to implement 1owa Code chapters
17A, 21, 147, 155 and 272C.

ITEm 3. Rescind 645—Chapter 144 and adopt the fol-
lowing new chapter in lieu thereof:

CHAPTER 144
DISCIPLINE FOR NURSING HOME
ADMINISTRATORS

645—144.1(155) Definitions.

“Board” means the board of examiners for nursing home
administrators.

“Licensee” means a person licensed to practice as anurs-
ing home administrator in lowa.

“Licensee disciplineg” means any sanction the board may
impose upon alicensee.

645—144.2(155,272C) Groundsfor discipline. The board
may impose any of the disciplinary sanctions provided in rule
645—144.3(155,272C) when the board determines that the
licensee is guilty of any of the following acts or offenses:

144.2(1) Fraud in procuring alicense. Fraud in procuring
alicense includes, but is not limited to, an intentional perver-
sion of the truth in making application for alicense to prac-
tice in this state which includes the following:

a. False representations of a material fact, whether by
word or by conduct, by false or midleading allegations, or by
concealment of that which should have been disclosed when
making application for alicense in this state, or

b. Attempting to file or filing with the board or the de-
partment of public health any false or forged diploma or cer-
tificate or affidavit or identification or qualification in mak-
ing an application for alicense in this state.

144.2(2) Any fasification or misrepresentation contained
in any report or document attesting to the facts, conditions
and activities of the internship or work experience and sub-
mitted by the applicant, administrator/preceptor or other par-
ticipants may be grounds for denial of license or for suspen-
sion or revocation of the nursing home administrator license
in addition to the imposition of fines and any other penalties
provided by law.

144.2(3) Professional incompetency. Professional in-
competency includes, but is not limited to:

a. A substantial lack of knowledge or ahility to discharge
professional obligations within the scope of practice.

b. A substantial deviation from the standards of learning
or skill ordinarily possessed and applied by other nursing
home administrators in the state of 1owa acting in the same or
similar circumstances.

c. A failureto exercise the degree of care which is ordi-
narily exercised by a nursing home administrator acting in
the same or similar circumstances.

d. Failureto conform to the minimal standard of accept-
able and prevailing practice of alicensed nursing home ad-
ministrator in this state.

144.2(4) Knowingly making misleading, deceptive, un-
true or fraudulent representations in the practice of nursing
home administration or engaging in unethical conduct or
practice harmful or detrimental to the public. Proof of actual
injury need not be established.

144.2(5) Use of untruthful or improbable statements in
advertisements. The use of untruthful or improbable state-
ments in advertisements includes, but isnot limited to, an ac-
tion by alicensee in making information or intention known
to the public which is false, deceptive, misleading or pro-
moted through fraud or misrepresentation.

144.2(6) Practice outside the scope of the profession.
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144.2(7) Habitual intoxication or addiction to the use of
drugs.

a. Theinability of alicensee to practice with reasonable
skill and safety by reason of the excessive use of alcohol on a
continuing basis.

b. The excessive use of drugs which may impair alicen-
see’s ability to practice with reasonable skill or safety.

144.2(8) Obtaining, possessing, attempting to obtain or
possess, or administering controlled substances without law-
ful authority.

144.2(9) Fasification of client or patient records.

144.2(10) Acceptance of any fee or property by fraud or
misrepresentation.

144.2(11) Misappropriation of resident funds or facility
funds.

144.2(12) Negligence by the licensee in the practice of the
profession. Negligence by the licensee in the practice of the
profession includes a failure to exercise due care including
improper delegation of duties or supervision of employees or
other individuals, whether or not injury results, or any con-
duct, practice or conditions which impair the ability to safely
and skillfully practice the profession.

144.2(13) Conviction of afelony related to the profession
or occupation of the licensee or the conviction of any felony
that would affect the licensee’s ability to practice asanursing
home administrator. A copy of the record of conviction or
plea of guilty shall be conclusive evidence.

144.2(14) Violation of a regulation, rule or law of this
state, another state, or the United States, which relatesto the
practice of nursing home administrators.

144.2(15) Revocation, suspension, or other disciplinary
action taken by the professional licensing authority of this
state, another state, territory, or country; or failure of the li-
censee to report such action within 30 days of the final action
by the licensing authority. A stay by an appellate court shall
not negate this requirement; however, if such disciplinary ac-
tion is overturned or reversed by a court of last resort, such
report shall be expunged from the records of the board.

144.2(16) Failure of alicensee or an applicant for licen-
surein this state to report any voluntary agreements restrict-
ing the individual’s practice of nursing home administration
in another state, district, territory or country.

144.2(17) Failureto notify the board of acrimina convic-
tion within 30 days of the action, regardless of the jurisdic-
tion where it occurred.

144.2(18) Failureto notify the board within 30 days after
occurrence of any judgment or settlement of a malpractice
claim or action which arises out of the practice of the nursing
home administrator.

144.2(19) Engaging in any conduct that subverts or at-
tempts to subvert a board investigation.

144.2(20) Failure to comply with a subpoena issued by
the board, or failure to cooperate with an investigation of the
board.

144.2(21) Failureto respond within 30 days to a commu-
nication of the board which was sent by registered or certified
mail.

144.2(22) Failureto comply with the terms of aboard or-
der or the terms of a settlement agreement or consent order.

144.2(23) Failureto pay costs assessed in any disciplinary
action.

144.2(24) Submission of a false report of continuing
education.

144.2(25) Failure to report another licensee to the board
for any suspected violations listed in these rules.

144.2(26) Knowingly aiding, assisting, or advising a per-
son to unlawfully practice as a nursing home administrator.
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144.2(27) Failureto report a change of name or address
within 30 days after the occurrence.

144.2(28) Representing oneself as a licensed nursing
home administrator when one's license has been suspended
or revoked, or when one'slicenseislapsed or has been placed
on inactive status.

144.2(29) Permitting another person to use the licensee's
license for any purpose.

144.2(30) Permitting an unlicensed employee or person
under the licensee's control to perform activities that require
alicense.

144.2(31) Unethical conduct. In accordance with lowa
Code section 147.55(3), behavior (i.e., acts, knowledge, and
practices) which constitutes unethical conduct may include,
but is not limited to, the following:

a. Verbaly or physically abusing a patient, client or co-
worker.

b. Improper sexual contact with or making suggestive,
lewd, lascivious or improper remarks or advances to a pa-
tient, client or coworker.

c. Betraya of a professiona confidence. A licensee
shall not disclose professiona or personal information re-
garding recipients of service to unauthorized personnel un-
lessrequired by law or to protect the public welfare.

d. Engaging in aprofessiona conflict of interest.

e. Menta or physical inability reasonably related to and
adversely affecting the licensee's ability to practice in a safe
and competent manner.

f. Being adjudged mentally incompetent by a court of
competent jurisdiction.

144.2(32) Repeated failure to comply with universal pre-
cautions for preventing transmission of infectious diseases as
issued by the Centers for Disease Control and Prevention of
the United States Department of Health and Human Services.

645—144.3(155,272C) Method of discipline. The board
has the authority to impose the following disciplinary sanc-
tions:

1. Revocation of license.

2. Suspension of license until further order of the board
or for a specific period.

3. Prohibit permanently, until further order of the board,
or for a specific period the licensee’s engaging in specified
procedures, methods, or acts.

4. Probation.

5. Require additional education or training.

6. Require areexamination.

7. Order aphysical or mental evaluation, or order alco-
hol and drug screening within atime specified by the board.

8. Impose civil penalties not to exceed $1000.

9. lIssueacitation and warning.

10. Such other sanctions allowed by law as may be ap-
propriate.

645—144.4(272C) Discretion of board. Thefollowing fac-
tors may be considered by the board in determining the nature
and severity of the disciplinary sanction to be imposed:

1. Therelative serious nature of the violation asit relates
to ensuring a high standard of professional care to the citizens
of this state;

2. Thefacts of the particular violation;

3. Any extenuating facts or other countervailing consid-
erations;

4. The number of prior violations or complaints;

5. The seriousness of prior violations or complaints;

6. Whether remedial action has been taken; and
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7. Such other factors as may reflect upon the competen-
cy, ethical standards, and professional conduct of the licen-
see.

These rules are intended to implement |owa Code chapters
147, 155 and 272C.
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Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of 1owa Code section 147.76, the
Board of Optometry Examiners hereby gives Notice of In-
tended Action to amend Chapter 179, “Administrative and
Regulatory Authority for the Board of Optometry Examin-
ers,” and Chapter 180, “Licensure of Optometrists’; to re-
scind Chapter 183, “Discipline for Optometrists,” and adopt
anew Chapter 183 with the samettitle; and to amend Chapter
184, “Fees,” lowa Administrative Code.

These proposed amendments amend Board contact proce-
dures for address and name changes, adopt subrules regard-
ing conduct of persons attending public meetings, amend li-
cense renewal requirements, set the fees charged for dupli-
cate and reissued wallet cards and license certificates, adopt
criteriafor obtaining a reissued certificate or wallet card li-
cense, and adopt a new discipline chapter. Licensees who
regularly examine, attend, counsel or treat adults or children
will be required at the time of license renewal to have com-
pleted a course approved by the lowa Department of Public
Health abuse education review panel regarding abuse identi-
fication and reporting.

Any interested person may make written comments on the
proposed amendments no later than February 24, 2004, ad-
dressed to Pierce Wilson, Professional Licensure Division,
Department of Public Health, Lucas State Office Building,
Des Moines, lowa 50319-0075, E-mail pwilson@idph.state.
iaus.

A public hearing will be held on February 24, 2004, from
9to 10 am. in the Fifth Floor Board Conference Room, Lu-
cas State Office Building, at which time persons may present
their views either oraly or in writing. At the hearing, persons
will be asked to give their names and addresses for the record
and to confine their remarks to the subject of the proposed
amendments.

These amendments are intended to implement |owa Code
chapters 21, 147, 154 and 272C.

The following amendments are proposed.

ITEM 1. Amend subrules 179.4(2) and 179.4(3) as fol-
lows:

179.4(2) Notice of change of address. Each licensee shall
notify the board Hr-wiriting of a change of the licensee's cur-
rent mailing address within 30 days after the change of ad-
dress occurs.

179.4(3) Notice of change of name. Each licensee shall
notify the board in writing of any a change in of name within

30 days after changing the name. Netificationrequitesano-




IAB 2/4/04

PROFESSIONAL LICENSURE DIVISION[645](cont’ d)

ITEm 2. Amend the parenthetical implementation for
rule 645—179.6(17A) as follows:
645—179.6(17A. 21)

ITEm 3. Adopt new subrules 179.6(3) and 179.6(4) as
follows:

179.6(3) The person presiding at a meeting of the board
may exclude a person from an open meeting for behavior that
obstructs the meeting.

179.6(4) Cameras and recording devices may be used at
open meetings provided the cameras and recording devices
do not obstruct the meeting. If the user of acamera or record-
ing device obstructs the meeting by the use of such device,
the person presiding at the meeting may request the user to
discontinue use of the camera or device.

ITEM 4. Amend the implementation clause for 645—
Chapter 179 asfollows:

These rules are intended to implement lowa Code chapters
17A, 21, 147, 154 and 272C.

ITEM 5. Rescind paragraph 180.2(1)“d” and adopt the
following new paragraph in lieu thereof:

d. No application will be considered complete until offi-
cial copies of academic transcripts sent directly to the board
from an accredited school or college of optometry are re-
ceived by the board and the applicant submits proof of satis-
factory completion of all educational requirements contained
in lowa Code chapter 154.

ITEM 6. Rescind rule 645—180.5(154) and adopt the
following new rulein lieu thereof:

645—180.5(154) Licenserenewal.

180.5(1) Thebiennia license renewal period for alicense
to practice optometry shall begin on July 1 of an even-
numbered year and end on June 30 two yearslater. The board
shall notify the licensee at the address on record at least 60
days prior to expiration of the license.

180.5(2) Anindividual who wasissued aninitial license
within six months of the license renewal date will not be re-
quired to renew the license until the subsequent renewal two
years later.

180.5(3) A licensee shall:

a. Meet the continuing education requirements of rule
645—181.2(154) and the mandatory reporting requirements
of subrule 180.5(4); and

b. Submit the completed renewal application, continu-
ing education report form and renewal fee before the license
expiration date.

180.5(4) Mandatory reporter training reguirements.

a. A licensee who, in the scope of professional practice
or in the licensee's employment responsibilities, examines,
attends, counsels or treats children in lowa shall indicate on
the renewal application completion of two hours of training
in child abuse identification and reporting in the previous
five years or condition(s) for waiver of this requirement as
identified in paragraph “e.”

b. A licensee who, in the course of employment, ex-
amines, attends, counsels or treats adults in lowa shall indi-
cate on the renewal application completion of two hours of
training in dependent adult abuse identification and reporting
in the previous five years or condition(s) for waiver of this
requirement as identified in paragraph “e.”

c. A licensee who, in the scope of professional practice
or in the course of the licensee's employment responsibili-
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ties, examines, attends, counsels or treats both adults and
children in lowa shall indicate on the renewal application
completion of training in abuse identification and reporting
for dependent adults and children in the previous five years
or condition(s) for waiver of this requirement asidentified in
paragraph “e.”

Training may be completed through separate courses as
identified in paragraphs“a’ and “b” or in one combined two-
hour course that includes curricula for identifying and report-
ing child abuse and dependent adult abuse. The course shall
be a curriculum approved by the lowa department of public
health abuse education review panel.

d. The licensee shall maintain written documentation for
five years after mandatory training as identified in para-
graphs“a’ to “c,” including program date(s), content, dura-
tion, and proof of participation.

e. The requirement for mandatory training for identify-
ing and reporting child and dependent adult abuse shall be
suspended if the board determines that suspension isin the
public interest or that a person at the time of license renewal:

(1) Isengaged in active duty in the military service of this
state or the United States.

(2) Holdsacurrent waiver by the board based on evidence
of significant hardship in complying with training require-
ments, including an exemption of continuing education re-
quirements or extension of time in which to fulfill require-
ments due to aphysical or mentd disability or illness asiden-
tified in 645—Chapter 181.

f. The board may select licensees for audit of com-
pliance with the requirements in paragraphs “a’ to “e.”

180.5(5) When all requirements for license renewal are
met, the licensee shall be sent awallet card by regular mail.

180.5(6) A person licensed to practice optometry shall
keep the license certificate and wallet card(s) displayed in a
conspicuous public place at the primary site of practice.

180.5(7) Late renewal. The license shall become late
when the license has not been renewed by the expiration date
on thewallet card. The licensee shall be assessed alate fee as
specified in 645—subrule 184.1(3). To renew alate license,
the licensee shall complete the renewa requirements and
submit the late fee within 30 days following the expiration
date on the wallet card.

ITEM 7. Renumber rule 645—180.8(17A,147,272C) as
645—180.10(17A,147,272C) and adopt the following new
rules:

645—180.8(147) Duplicate certificate or wallet card.

180.8(1) A duplicate wallet card or duplicate certificate
shall be required if the current wallet card or certificate is
lost, stolen or destroyed. A duplicate wallet card or adupli-
cate certificate shall be issued only under such circum-
stances.

180.8(2) A duplicate wallet card or duplicate certificate
shall be issued upon receipt of the completed application for
duplicate license and payment of the fee as specified in rule
645—184.1(147,154).

180.8(3) If the board receives acompleted application for
duplicate license stating that the wallet card or certificate was
not received within 60 days after being mailed by the board,
no fee shall be required for issuing the duplicate wallet card
or duplicate certificate.

645—180.9(147) Reissued certificate or wallet card. The
board shall reissue a certificate or current wallet card upon re-
ceipt of awritten request from the licensee, return of the origi-
nal document and payment of the fee as specified in rule
645—184.1(147,154).
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ITEM 8. Rescind 645—Chapter 183 and adopt the fol-
lowing new chapter in lieu thereof:

CHAPTER 183
DISCIPLINE FOR OPTOMETRISTS

645—183.1(154) Definitions.

“Board” means the board of optometry examiners.

“Discipling” means any sanction the board may impose
upon licensees.

“Licensee” means a person licensed to practice as an op-
tometrist in lowa.

645—183.2(154,272C) Groundsfor discipline. The board
may impose any of the disciplinary sanctions provided in rule
645—183.3(147,272C) when the board determines that the
licensee is guilty of any of the following acts or offenses:

183.2(1) Fraudin procuring alicense. Fraud in procuring
alicense includes, but is not limited to, an intentional perver-
sion of the truth in making application for alicense to prac-
tice in this state which includes the following:

a. False representations of a material fact, whether by
word or by conduct, by false or mideading allegations, or by
concealment of that which should have been disclosed when
making application for alicense in this state, or

b. Attempting to file or filing with the board or the de-
partment of public health any false or forged diploma or cer-
tificate or affidavit or identification or qualification in mak-
ing an application for alicense in this state.

183.2(2) Professional incompetency. Professional in-
competency includes, but is not limited to:

a. A substantial lack of knowledge or ability to discharge
professional obligations within the scope of practice.

b. A substantial deviation from the standards of learning
or skill ordinarily possessed and applied by other practition-
ersin the state of lowa acting in the same or similar circum-
stances.

c. A failureto exercise the degree of care which is ordi-
narily exercised by the average practitioner acting in the
same or similar circumstances.

d. Failureto conform to the minimal standard of accept-
able and prevailing practice of optometry in this state.

e. Menta or physical inability reasonably related to and
adversely affecting the licensee's ability to practice in a safe
and competent manner.

f. Being adjudged mentally incompetent by a court of
competent jurisdiction.

183.2(3) Knowingly making misleading, deceptive, un-
true or fraudulent representations in the practice of the pro-
fession or engaging in unethical conduct or practice harmful
or detrimental to the public. Proof of actual injury need not
be established.

183.2(4) Practice outside the scope of the profession.

183.2(5) Use of untruthful or improbable statements in
advertisements. Use of untruthful or improbable statements
in advertisementsincludes, but is not limited to, an action by
a licensee in making information or intention known to the
public which is false, deceptive, misleading or promoted
through fraud or misrepresentation.

183.2(6) Habitual intoxication or addiction to the use of
drugs.

a. Theinahility of alicenseeto practice with reasonable
skill and safety by reason of the excessive use of alcohol on a
continuing basis.

b. The excessive use of drugs which may impair alicen-
see’s ability to practice with reasonable skill or safety.
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183.2(7) Obtaining, possessing, attempting to obtain or
possess, or administering controlled substances without law-
ful authority.

183.2(8) Falsification of client records.

183.2(9) Acceptance of any fee by fraud or misrepresen-
tation.

183.2(10) Negligence by the licensee in the practice of the
profession. Negligence by the licensee in the practice of the
profession includes a failure to exercise due care including
negligent delegation of duties or supervision of employees or
other individuals, whether or not injury results; or any con-
duct, practice or conditions which impair the ability to safely
and skillfully practice the profession.

183.2(11) Conviction of afelony related to the profession
or occupation of the licensee or the conviction of any felony
that would affect the licensee's ability to practice within the
profession. A copy of the record of conviction or plea of
guilty shall be conclusive evidence.

183.2(12) Violation of aregulation or law of this state,
another state, or the United States, which relates to the prac-
tice of the profession.

183.2(13) Revocation, suspension, or other disciplinary
action taken by a licensing authority of this state, another
state, territory, or country; or failure by the licensee to report
in writing to the board revocation, suspension, or other disci-
plinary action taken by alicensing authority within 30 days
of thefinal action. A stay by an appellate court shall not ne-
gate this requirement; however, if such disciplinary actionis
overturned or reversed by a court of last resort, the report
shall be expunged from the records of the board.

183.2(14) Failure of alicensee or an applicant for licen-
surein this state to report any voluntary agreements restrict-
ing the practice of the profession in another state, district, ter-
ritory or country.

183.2(15) Failureto notify the board of acriminal convic-
tion within 30 days of the action, regardless of the jurisdic-
tion where it occurred.

183.2(16) Failureto notify the board within 30 days after
occurrence of any judgment or settlement of malpractice
claim or action.

183.2(17) Engaging in any conduct that subverts or at-
tempts to subvert a board investigation.

183.2(18) Failure to comply with a subpoena issued by
the board, or otherwise fail to cooperate with an investigation
of the board.

183.2(19) Failureto comply with the terms of aboard or-
der or the terms of a settlement agreement or consent order.

183.2(20) Failureto pay costs assessed in any disciplinary
action.

183.2(21) Submission of a false report of continuing
education or failure to submit the biennial report of continu-
ing education.

183.2(22) Failure to report another licensee to the board
for any violations listed in these rules, pursuant to lowa Code
section 272C.9.

183.2(23) Knowingly aiding, assisting, procuring, or ad-
vising a person to unlawfully practice optometry.

183.2(24) Failure to report a change of nhame or address
within 30 days after it occurs.

183.2(25) Representing oneself as an optometry practi-
tioner when one’s license has been suspended or revoked, or
when one's license is lapsed or has been placed on inactive
status.

183.2(26) Permitting another person to use the licensee’s
license for any purposes.
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183.2(27) Permitting an unlicensed employee or person
under the licensee’s control to perform activities requiring a
license.

183.2(28) Unethical conduct. In accordance with lowa
Code section 147.55(3), behavior (i.e., acts, knowledge, and
practices) which constitutes unethical conduct may include,
but need not be limited to, the following:

a. Verbaly or physically abusing a patient, client or co-
worker.

b. Improper sexual contact with, or making suggestive,
lewd, lascivious or improper remarks or advances to a pa-
tient, client or coworker.

c. Betraya of aprofessional confidence.

d. Engaging in aprofessiona conflict of interest.

183.2(29) Failure to comply with universal precautions
for preventing transmission of infectious diseases as issued
by the Centers for Disease Control and Prevention of the
United States Department of Health and Human Services.

645—183.3(147,272C) Method of discipline. The board
has the authority to impose the following disciplinary sanc-
tions:

1. Revocation of license.

2. Suspension of license until further order of the board
or for a specific period.

3. Prohibit permanently, until further order of the board,
or for a specific period, the engaging in specified procedures,
methods, or acts.

4. Probation.

5. Require additional education or training.

6. Require areexamination.

7. Order aphysical or mental evaluation, or order alco-
hol and drug screening within atime specified by the board.

8. Impose civil penalties not to exceed $1000.

9. Issueacitation and warning.

10. Such other sanctions allowed by law as may be ap-
propriate.

645—183.4(272C) Discretion of board. Thefollowing fac-
tors may be considered by the board in determining the nature
and severity of the disciplinary sanction to be imposed:

1. Therelative serious nature of the violation asit relates
to ensuring a high standard of professional careto the citizens
of this state;

2. Thefacts of the particular violation;

3. Any extenuating facts or other countervailing consid-
erations;

4. The number of prior violations or complaints;

5. The seriousness of prior violations or complaints;

6. Whether remedial action has been taken; and

7. Such other factors as may reflect upon the competen-
cy, ethical standards, and professional conduct of the licen-
see.

These rules are intended to implement 1owa Code chapters
147, 154 and 272C.

ITEM 9. Amend subrule 184.1(5) asfollows:
184.1(5) Duplicate or reissued license certificate fee is
$10.

ITEm 10. Renumber subrules 184.1(6) to 184.1(8) as
184.1(7) to 184.1(9) and adopt the following new subrule:
184.1(6) Duplicate or reissued wallet card fee is $10.
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PUBLIC HEALTH
DEPARTMENT[641]

Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of lowa Code section 136C.3, the
Department of Public Health hereby gives Notice of Intended
Action to amend Chapter 38, “Genera Provisions for Radi-
ation Machines and Radioactive Materials,” Chapter 39,
“Registration of Radiation Machine Facilities, Licensure of
Radioactive Materials and Transportation of Radioactive
Materials,” Chapter 40, “Standards for Protection Against
Radiation,” Chapter 41, “ Safety Requirements for the Use of
Radiation Machines and Certain Uses of Radioactive Materi-
as,” Chapter 42, “Minimum Certification Standards for
Diagnostic Radiographers, Nuclear Medicine Technologists,
and Radiation Therapists,” Chapter 45, “Radiation Safety
Requirements for Industrial Radiographic Operations,” and
Chapter 46, “Minimum Requirements for Tanning Facili-
ties,” lowa Administrative Code.

The following itemize the proposed changes.

Items 1, 4, 7, 12, 22, 37, and 52 amend the rules to reflect
current federal regulations.

Items 2 and 23 amend the definitions to meet NRC com-
patibility requirements.

Item 3 adds an inspection fee for mammography units not
covered under the current inspection fee schedule.

Items 5, 8, 10, 14, 17, 18, 19, 24, 48, and 49 correct and
clarify terminology.

Item 6 adds requirements for a well logging license to
meet NRC compatibility requirements.

Item 9 adds wording to eliminate the requirement for cer-
tain X-ray rooms to be posted with caution signsin order to
meet national standards.

Items 11, 28, 29, and 30 add language to address new
technology.

Item 13 corrects wording from a previous amendment,
which was not submitted correctly.

Item 15 rescinds a subparagraph whose substance has
been appropriately incorporated elsewhere.

Item 16 adds a time requirement for maintaining records,
removes items that are no longer necessary because of new
technology, and renumbers the subparagraphs.

Item 20 changes wording to require that the patient’s phy-
sician do afollow-up instead of the surgeon who may not see
the patient on aregular basis.

Item 21 incorporates language appropriate to the rule and
expandsit for clarity.

Items 25, 26, 27, and 42 amend the rules to meet NRC
compatibility requirements.

Item 31 adds language to allow probation for disciplinary
actions.

Item 32 expands the criteriafor disciplinary actionsto in-
clude all modalitiesin the chapter.

Item 33 adds a penalty for working without a permit issued
under Chapter 42. The purpose of the penalty isto encourage
new graduates to get the permit before they start working as
is currently required.
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Item 34 adds a new category for disciplinary actions be-
cause of the increase in the number of individuals who are not
submitting proper documentation.

Item 35 adopts new language for limited radiographers
who wish to betrained in pediatric radiography. This change
was recommended by many doctors.

Item 36 clarifies that the required test isfor the general ra-
diography category.

Item 38 corrects references.

Items 39, 45, 47, and 51 change the number of years that
records must be maintained in order to meet NRC compati-
bility requirements.

Items 40 and 44 delete language referring to forms the
agency no longer issues.

Items 41, 43 and 50 rescind the original paragraphs and re-
place them with revised paragraphs to meet NRC compatibil-
ity requirements.

Item 46 adopts a new subrule to meet NRC compatibility
requirements.

Item 53 adopts new requirements for tanning facility oper-
ators. The first paragraph will affect operators of in-home
tanning facilities. The second will require training every five
years instead of the current one-time training. This change
should create a good periodic review of the rules for opera-
tors.

These rules are subject to waiver pursuant to the Depart-
ment’'s exemption provision in 641—38.3(136C). For this
reason, the Department has not provided a specific provision
for waiver of these particular rules.

Any interested person may make written suggestions or
comments on these proposed amendments prior to the close
of business on February 24, 2004. Such written materials
should be directed to Donald A. Flater, Chief, Bureau of Ra-
diological Health, Department of Public Health, 401 SW 7th
Street, Suite D, Des Moines, lowa 50309-4611; fax
(515)725-0318; or E-mail: dflater@idph.state.ia.us.

A public hearing will be held on February 24, 2004, at
8:30 am. in the Conference Room, Department of Public
Health, 401 SW 7th Street, Suite D, Des Moines, lowa, at
which time persons may present their views orally or in writ-
ing. At the hearing, personswill be asked to give their names
and addresses for the record and to confine their remarks to
the subject of the amendments.

Any person who plansto attend the public hearing and has
special requirements such as those related to hearing or mo-
bility impairments should contact the Department to advise
of specific needs.

These amendments are intended to implement lowa Code
chapter 136C.

The following amendments are proposed.

ITEM 1. Amend subrule 38.1(2) asfollows:

38.1(2) All references to Code of Federal Regulations
(CFR) in this chapter are those in effect as of May-1,-2003
May 5, 2004.

ITEM 2. Amend rule 641—38.2(136C) asfollows:

Amend the following definitions:

“A2" means the maximum activity of radioactive materi-
al, other than special form radioactive material, permitted in
aTypeA package TheﬂevaluesareeﬁrhaE I|sted mAppend»(

Ghaptepsg 49 CFR 173 435
“Brachytherapy” means a method of radiation therapy in

which sealed sources are utilized to deliver aradiation dose at
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adistance of up to afew centimeters, by surface, intracavita
ry, intraluminal, or interstitial application.

“Public doseg” means the dose received by amember of the
public from exposure to radiation or to radioactive material
released by a licensee, registrant, or other person, or to any
other source of radiation under the control of alicensee, reg-
istrant, or other person. It does not include occupationa dose
or doses received from background radiation, from any med-
ical administration the individual has received, from expo-
sure to individuals administered sources of radiation or ra-
dioactive material and released in accordance with 641—
subrule 41.2(27) or from voluntary participation in medical
research programs.

Add the following new definitions in aphabetical order:

“Brachytherapy source” means a radioactive source or a
manufacturer-assembled source train or a combination of
these sources that is designed to deliver a therapeutic dose
within a distance of afew centimeters.

“Diagnostic imaging system” means an assemblage of
components for the generation, emission, reception, trans-
formation, storage and visual display of the resultant image.

“High dose-rate remote afterloader” means a brachythera-
py devicethat remotely delivers adose rate in excess of 1200
rads (12 gray) per hour at the point or surface where the dose
is prescribed.

“Low dose-rate remote afterloader” means a brachythera-
py device that remotely delivers a dose rate of less than or
equal to 200 rads (2 gray) per hour at the point or surface
where the dose is prescribed.

“Manual brachytherapy” means a type of brachytherapy
in which the brachytherapy sources (e.g., seeds, ribbons) are
manually placed topically on or inserted either into the body
cavities that are in close proximity to a treatment site or di-
rectly into the tissue volume.

“Medium dose-rate remote afterloader” means a brachy-
therapy device that remotely delivers a dose rate of greater
than 200 rads (2 gray), but less than 1200 rads (12 gray) per
hour at the point or surface where the dose is prescribed.

ITEMm 3. Amend subrule 38.8(1), paragraph “b,” sub-
paragraph (1), by adopting the following new bulleted
paragraph:

e $850 for each stereotactic breast biopsy unit.

ITEM 4. Amend subrule 39.1(3) asfollows:

39.1(3) All referencesto any Code of Federal Regulations
(CFR) in this chapter are those in effect as of May-1,-2003
May 5, 2004.

ITEM 5. Amend subrule 39.4(29), paragraph “j,
introductory paragraph, as follows:

j.  Manufacture, preparation, or transfer for commercial
distribution of radioactive drugs containing by-product ma-
terial for material medical use under 641—41.2(136C).

ITEM 6. Amend subrule 39.4(31) by adopting new para-
graph “d” asfollows:

d. Specific licenses for well logging. The agency will
approve an application for a specific license for the use of li-
censed material in well logging if the applicant meets the fol-
lowing requirements:

(1) The applicant shall satisfy the general requirements
specified in 39.4(25) and al other requirements in
641—Chapter 39, as appropriate, and any special require-
ments contained in 39.4(31)“d.”

(2) The applicant shall develop a program for training
logging supervisors and logging assistants and submit to the
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agency adescription of this program which specifies the fol-
lowing:

1. Initial training;

2. On-the-job training;

3. Annual safety reviews provided by the licensee;

4. The means the applicant will use to demonstrate the
logging supervisor’'s knowledge and understanding of and
ability to comply with the agency’s regulations and licensing
requirements and the applicant’s operating and emergency
procedures; and

5. The means the applicant will use to demonstrate the
logging assistant’s knowledge and understanding of and abil-
ity to comply with the applicant’s operating and emergency
procedures.

(3) The applicant shall submit to the agency written oper-
ating and emergency procedures as described in 641—
subrule 45.6(16) or an outline or summary of the procedures
that includes the important radiation safety aspects of the
procedures.

(4) The applicant shall establish and submit to the agency
its program for annual inspections of the job performance of
each logging supervisor to ensure that the agency’s regula-
tions and license requirements, and the applicant’s operating
and emergency procedures are followed. Inspection records
must be retained for three years after each annual internal in-
spection.

(5) The applicant shall submit a description of its overall
organizational structure as the organizational structure ap-
plies to the radiation safety responsibilities in well logging,
including specified del egations of authority and responsibil-

ity.

(6) If an applicant wants to perform leak testing of sealed
sources, the applicant shall identify the manufacturers and
the model numbers of the leak test kitsto be used. If the ap-
plicant wants to analyze its own wipe samples, the applicant
shall establish procedures to be followed and submit a de-
scription of these procedures to the agency. The description
must include the instruments to be used, methods of perform-
ing the analysis, and pertinent experience of the person who
will analyze the wipe samples.

ITEmM 7. Amend subrule 40.1(5) as follows:;

40.1(5) All references to Code of Federal Regulations
(CFR) in this chapter are those in effect on or before May-1;
2003 May 5, 2004.

ITEM 8. Amend subrule 40.60(4) as follows:

40.60(4) Deceptive Improper posting or labeling. Theli-
censee or registrant shall ensure that adequate measures are
taken to prevent deceptive improper posting or labeling.

ITEM 9. Amend subrule 40.62(4) as follows:

40.62(4) A room or areais not required to be posted with a
caution sign because of the presence of radiation machines
used solely for diagnosis or simulation in the healing arts.

ITEm 10. Amend 641—Chapter 40, Appendix D, title,
asfollows:

CHAPTER 40
APPENDIX D
REQUIREMENTS FOR TRANSFERS AND MANIFESTS
OF LOW-LEVEL RADIOACTIVE WASTE
INTENDED FOR DISPOSAL AT LICENSED LAND
DISPOSAL FACILITIES AND-MANIFESTS
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ITEm 11. Amend subrule 41.1(1), introductory para-
graph, asfollows:

41.1(1) Scope. This rule establishes requirements, for
which aregistrant is responsible, for use of X-ray equipment
and imaging systems by or under the supervision of an indi-
vidual authorized by and licensed in accordance with state
statutes to engage in the healing arts or veterinary medicine.

ITEM 12. Amend subrule 41.1(1), paragraph “b,” asfol-
lows:

b. All references to any Code of Federal Regulations
(CFR) in this chapter are those in effect as of May-1,-2003
May 5, 2004.

ITEM 13. Amend subrule 41.1(3), paragraph “a,” sub-
paragraph (7), introductory paragraph, as follows:

(7) Individuas shall not be exposed to the useful beam
unless (1) the
tionship-with the radr atron exposure occurs i n the context of
a previoudly established professional relationship between a
licensed practitioner of the healing arts or a licensed regis-
tered nurse who isregistered as an advanced registered nurse
practitioner pursuant to lowa Code chapter 152 and a patient,
which includes a physical examination by the practitioner of
the patient unlessitissuch examination is not etherwise clin-
ically appropriate indicated; and (2) awnttencrder—ter—the

such pract|t|oner issues a written order for the rad|at|on ex-
posure. The written order may-beissued-after-the-exposure
thatisthe result-of shall beissued prior to the exposure unless
the exposure results from care provided in an emergency or
surgery setting. This provision specifically prohibits deliber-
ate exposure for the following purposes:

ITEM 14. Amend subrule 41.1(3), paragraph “a,” sub-
paragraph (9), numbered paragraph “5,” second bulleted
paragraph, as follows:

e |fthegridisof the focused type, be at the proper focal
distance for the SIDs being used.

ITEM 15. Rescind subrule 41.1(3), paragraph “a,” sub-
paragraph (12).

ITEM 16. Amend subrule 41.1(3), paragraph “b,” asfol-
lows:

b. Information and maintenance record and associated
information. Recordsin 41.1(3)" b” (1) and (3) below shall
be maintained until the X-ray systemisremoved from the fa-
cility. There shall be two cycles of records on file for itemsin
41.1(3)" b” (2) below. The registrant shall maintain the fol-
lowing information for each X-ray system for inspection by
the agency:

(1) Noge
and-user's User s manual for thesecempenents the X-ray
system;

{3) (2) Records of surveys, calibrations, maintenance,
and modifications performed on the X-ray system(s) with the
names of persons who performed such services;

{4) (3) A copy of all correspondence with this agency re-
garding that X-ray system.

ITEm 17. Amend subrule 41.1(3), paragraph “f,” sub-
paragraph (1), numbered paragraph “2,” asfollows:

2. Film shall be processed in accordance with the time-
temperature relationships recommended by the film devel op-
er manufacturer. The specified developer temperature and
immersion time shall be posted in the darkroom.
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ITEm 18. Amend subrule 41.1(3), paragraph “f,” sub-
paragraph (2), numbered paragraph “1,” asfollows:

1. Film shall be processed in accordance with the time-
temperature relationships recommended by the film devel op-
er manufacturer.

ITEm 19. Amend subrule 41.1(5), paragraph “a,” sub-
paragraph (2), numbered paragraph “2,” asfollows:

2. For uncertified fluoroscopic systems with a spot film
device, the X-ray beam with the shutter fully opened (during
fluoroscopy or spot filming) shall be no larger than the larg-
est spot film size for which the device is designed. Measure-
ments shall be made at the-minimum maximum SID available
but at no less than 20 centimeters from the tabletop to the film
plane distance.

ITEm 20. Amend subrule 41.1(5), paragraph “k,” sub-
paragraph (2), as follows:

(2) Each facility using fluoroscopic equipment for specia
procedures shall includein the patient’s chart and in alog for
agency review the patient radiation exposure received per
procedure. Adult doses that exceed 300 rad and doses for
children (under the age of 18) that exceed 100 rad must be
reviewed by the facility’s radiation safety committee. The
review must document the reason why a dose exceeded 300
rad for adults or 100 rad for children, and the reason must be
documented in the committee’s minutes. If afacility does not
have aradiation safety committee, the facility must provide
the agency, within 30 days of the event, documentation stat-
ing why the patient’s dose exceeded 300 rad for adults or 100
rad for children. Also, if the patient doses noted above are
exceeded, the patient’s physician i
must do afollow-up examination of the patient to determine
if there is any evidence of dose recorded reaction and to en-
sure that proper treatment is rendered.

ITEm 21. Amend subrule 41.1(5) by adopting new para-
graph “1” asfollows:

[.  Equipment operation.

(1) All imaging formed by the use of fluoroscopic X-ray
systems shall be directly viewed and interpreted by alicensed
practitioner of the healing arts.

(2) The use of fluoroscopic X-ray systems by radiologic
technologists and students shall be performed under the di-
rect supervision of alicensed practitioner of the healing arts
for the purpose of localization to obtain images for diagnostic
purposes.

(3) Overhead fluoroscopy shall not be used as a position-
ing tool for general purpose radiographic examinations.

(4) Facilities that use fluoroscopic X-ray systems shall
maintain arecord of cumulative fluoroscopic exposure time
used and the number of spot filmsfor each examination. This
record shall indicate patient identification, type of examina-
tion, date of examination, and operator’s name.

ITEM 22. Amend subrule 41.2(1), paragraph “b,” asfol-
lows:

b. All references to any Code of Federal Regulations
(CFR) in this chapter are those in effect as of May-1,-2003
May 5, 2004.

ITEM 23. Amend subrule 41.2(2) asfollows:

Amend the following definition:

“ Authorized nuclear pharmacist” means a pharmacist who
has met the appropriate requirements of 41.2(77) and
41.2(78) and who:

a. Ispracticing nuclear pharmacy as authorized by acur-
rent lowa radioactive materials license; or

b. Isidentified as an authorized nuclear pharmacist on:
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1. A specific license issued by the NRC or agreement
state that authorizes medical use or the practice of nuclear
pharmacy;

2. A permit issued by an NRC master material licensee
that authorizes medical use or the practice of nuclear pharma-

3. A permit issued by the NRC or agreement state broad
scope medical use licensee that authorizes-morethan medical
use or the practice of nuclear pharmacy; or

4. A permit issued by an NRC master material license
broad scope medical use permittee that authorizes medical
use or the practice of nuclear pharmacy; or

c. Isidentified as an authorized nuclear pharmacist by a
commercia nuclear pharmacy that has been authorized to
identify authorized nuclear pharmacists; or

d. Isdesignated as an authorized nuclear pharmacist in
accordance with 641—39.4(29)“j" (2)“3.”

ITEM 24. Amend subrule 41.2(14), paragraph “a,” as
follows:

a. When a misadministration or reportable medical
event, as defined in 641—38.2(136C), occurs, the licensee
shall notify the agency by telephone. The licensee shall also
notify the referring physician of the affected patient or hu-
man research subject and the patient or human research sub-
ject or aresponsible relative or guardian, unless the referring
physician agreesto inform the patient or human research sub-
ject or believes, based on medical judgment, that telling the
patient or human research subject or the patient’s or human
research subject’s responsible relative or guardian would be
harmful to one or the other, respectively. These notifications
must be made within 24 hours after the licensee discoversthe
misadministration or reportable medical event. If the refer-
ring physician, patient or human research subject, or the pa
tient’s or human research subject’s responsible relative or
guardian cannot be reached within 24 hours, the licensee
shall notify them as soon as practicable. The licenseeis not
reguired to notify the patient or human research subject or the
patient’s or human research subject’s responsible relative or
guardian without first consulting the referring physician;
however, the licensee shall not delay medical care for the pa
tient or human research subject because of this notification
requirement including remedial care asaresult of the misad-
ministration or reportable medical event because of any
delay in notification.

ITEM 25. Amend subrule 41.2(69) as follows:

41.2(69) Training for therapeutic use of radiopharmaceut-
icals.

a. Thelicensee shall require the authorized user of ara
diopharmaceutical listed in 41.2(37) for therapy to be a phy-
sician who:

a (1) Iscertified by:

{2) 1. The American Board of Nuclear Medicine; or

{2} 2. The American Board of Radiology in radiology,
therapeutic radiology, or radiation oncology; or

{3) 3. Nuclearmedicineby-the The Royal College of Phy-
sicians and Surgeons of Canada in nuclear medicine; or

{4) 4. The American Osteopathic Board of Radiology af -
ter 1984, or

b. (2) Has ion had class-
room and laboratory training in basic radionuclide handling
techniques applicable to the use of therapeutic radiopharma-
ceuticals, and has had supervised clinical experience: as fol-
lows:
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1) 1. Tosatisty-therequirementfor-instruction; 80 hours
of classroom and laboratory training shall-include that in-
cludes:

1. eRadiation physics and instrumentation;

2. *Radiation protection;

3. «Mathematics pertaining to the use and measurement
of radioactivity; and

4. »Radiation biology; and

2 2
Supervised clinical experience
under the superwson of an authorized user at amedical insti-
tution and shall include:

1. eUse of iodine-131 for diagnosis of thyroid function
and the treatment of hyperthyroidism or cardiac dysfunction
inten individuals;

2. *Use of soluble phosphorus-32 for the treatment of as-
cites, polycythemia vera, leukemia, or bone metastases in
three individuals;

3. eUseof iodine-131 for treatment of thyroid carcinoma
in three individuals;

4. eUse of colloidal chromic phosphorus-32 or of colloi-
dal gold-198 for intracavitary treatment of malignant effu-
sionsin three individuas;

5. eUse of strontium-89 or samarium-153 for relief of
pain in metastatic disease in three individuals; and

6. ¢Use of iodine-131 radiolabeled monoclonal antibody
for treatment of non-Hodgkin's lymphoma.in three patients;

b. Training for thetreatment of hyperthyroidism. Except
asprovided in 41.2(37), the licensee shall require the autho-
rized user of only iodine-131 for the treatment of hyperthy-
roidism to be a physician with special experiencein thyroid
disease who has had classroom and laboratory training in
basic radioisotope handling techniques applicable to the use
of iodine-131 for treating hyperthyroidism, and supervised
clinical experience as follows:

(1) 80 hoursof classroom and laboratory training that in-
cludes:

1. Radiation physics and instrumentation;

2. Radiation protection;

3. Mathematics pertaining to the use and measurement
of radioactivity; and

4. Radiation biology; and

(2) Supervised clinical experience under the supervision
of an authorized user that includes the use of iodine-131 for
diagnosis of thyroid function and the treatment of hyperthy-
roidismin ten individuals.

c. Training for treatment of thyroid carcinoma. Except
as provided in 41.2(37), the licensee shall require the autho-
rized user of only iodine-131 for the treatment of thyroid car-
cinoma to be a physician with special experience in thyroid
disease who has had classroom and laboratory training in
basic radioisotope handling techniques applicable to the use
of iodine-131 for treating thyroid carcinoma, and supervised
clinical experience as follows:

(1) 80 hoursof classroom and laboratory training that in-
cludes:

1. Radiation physics and instrumentation;

2. Radiation protection;

3. Mathematics pertaining to the use and measurement
of radioactivity; and

4. Radiation biology; and
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(2) Supervised clinical experience under the supervision
of an authorized user that includes the use of iodine-131 for
the treatment of thyroid carcinoma in three individuals.

ITEM 26. Amend subrule 41.2(73) as follows:

41.2(73) Training for teletherapy use of therapeutic medi-
cal devices. The licensee shall require the authorized user of
a sealed source specified in 41.2(49) in-ateletherapy-unit to
be a physician who:

a Iscertifiedin:

(1) Radiology, therapeutic radiology, or radiation oncolo-
gy by the American Board of Radiology;

(2) Radiation oncology by the American Osteopathic
Board of Radiology;

(3) Radiology, with specialization in radiotherapy, as a
British “Fellow of the Faculty of Radiology” or “Fellow of
the Royal College of Radiology”; or

(4) Therapeutic radiology by the Canadian Roya College
of Physicians and Surgeons; or

b. Isinthe active practice of therapeutic radiology, and
has completed-200-hours-of instruction classroom and labo-
ratory training in basic radionuclide techniques applicable to
the use of a sealed source in a teletherapy-unit therapeutic
medical device, 500-heurs-of supervised work experience,
and a-minmum-of-three yearsof supervised clinical experi-
ence: as follows:

(1) To-satisfy-the requirement for-instruction,-the 200
hours of classroom and laboratory training shall to include:

1. Radiation physics and instrumentation;

2. Radiation protection;

3. Mathematics pertaining to the use and measurement
of radioactivity; and

4. Radiation biology: ; and

()] Ie-ﬁlsfiﬁherequwement_ter 500 hours of supervised
work experience; under the supervision of
an authorized user at an a medical ingtitution and shall in-
clude:

1. Review of thefull calibration measurements and pei-
odic spot checks;

2. Preparing treatment plans and calculating treatment
times;

3. Using administrative controls to prevent misadmi-
nistrations medical events;

4. Implementing emergency procedures to be followed
in the event of the abnormal operation of a
medical device or console; and

5. Checking and using survey meters. ; and

3 Ie-set»%he@q;u;emenﬁer—ap%ed Three years of
supervised clinical experience - training-shall-irclude that in-
cludes oneyear in aformal training program approved by the
Residency Review Committee for Radiology of the Accredi-
tation Council for Graduate Medical Education or the Com-
mittee on Postdoctoral Training of the American Osteopathic
Association and an additional two years of clinical experi-
ence in therapeutic radiology under the supervision of an au-
thorized user at amedical ingtitution.
experience shall-include that includes:

1. Examining individuals and reviewing their case histo-
ries to determine their suitability for teletherapy, remote af-
terloader, or gamma stereotactic radiosurgery trestment and
any limitations or contraindications;

2. Selecting the proper dose and how it isto be adminis-
tered;

3. Calculating the teletherapy doses and collaborating
with the authorized user in the review of patients' or human
research subjects’ progress and consideration of the need to
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modify originally prescribed doses as warranted by patients
or human research subjects’ reaction to radiation; and

4. Postadministration follow-up and review of case his-
tories; .

ITEM 27. Amend subrule 41.2(74) asfollows:

41.2(74) Training for teletherapy authorized medical
physicist. The licensee shall require the teletherapy autho-
rized medical physicist to:

a. Becertified by:

(1) The American Board of Radiology in:

Therapeutic radiological physics;

2. Roentgen-ray and gamma-ray physics,

3. X-ray and radium physics; or

4. Radiological physics; or

5. (2) The American Board of Medical Physicsin radi-
ation oncology physics; or

b. Hold a master’s or doctor’s degree in physics, bio-
physics, radiological physics, or health physics, and have
completed one year of full-time training in therapeutic radio-
logical physics and-also oneadditional year of full-time work
experience under the supervision of a teletherapy medical
physicist at amedical institution:
themdmdualéhau—havape#opmed that includes the tasks
listed in 41. 2(21) 41 2(58) 41. 2(59) and 41. 2(60) under—the

ITEm 28. Amend subrule 41.6(1) by adopting the fol-
lowing new definition in alphabetical order:

“Image receptor support device” means, for mammogra-
phy X-ray systems, that part of the system designed to sup-
port the image receptor during a mammographic examina-
tion and to provide a primary protective barrier.

ITEM 29. Amend subrule 41.6(3), paragraph “a,” sub-
paragraph (2), numbered paragraph “ 3,” asfollows:

3. Before an interpreting physician may begin indepen-
dently interpreting mammograms produced by a-new screen-
f| Imor full field d|g|taJ mammograohlcmedamy modalities,

n%p;%gusy—b%n#amed the |nterpret| ng phys1 C|an shall
have at |east 8 hours of training category 1 continuing medi-
cal education credits in the hew mammographic modality.
An interpreting physician who has previously qualified to in-
terpret digital mammography in another state will have six
months to complete this requirement. The six-month time
frame starts when the interpreting physician commences
lowa digital mammography inter pretation.

ITEm 30. Amend subrule 41.6(3), paragraph “b,” sub-
paragraoh (2), numbered paragraphs “1,” and “3,” as fol-
lows:

1. Training in breast anatomy and physiology, position-
ing and compression, quality assurance/quality control tech-
niques, and imaging of patients with breast implants, and for
full field digital mammography training, physics shall bein-
cluded;

3. At least 8 hours of training in each mammography
modality to be used by the technologist in performing mam-
mography examinations. The 8 hours shall not include hours
derived from performance of supervised examinations; and
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ITEMm 31. Amend subrule 42.2(2), introductory para-
graph, asfollows:

42.2(2) Disciplinary grounds and actions. The proce-
dures for administrative enforcement actions are found in
641—38.9(136C). Thefollowing shall be groundsfor disci-
plinary action involving possible probation, suspension or
revocation of certification, or levying of fines:

ITEM 32. Amend subrule 42.2(2), paragraph “e,” sub-
paragraphs (1) and (3), asfollows:

(1) Any medical condition which may impair or limit the
individual’s ability to perform radiography, nuclear medi-
cine procedures, or radiation therapy;

(3) A misdemeanor or felony which may impair or limit
the individual’s ability to perform radiography, nuclear med-
icine procedures, or radiation therapy;

ITEM 33. Amend subrule 42.2(2), paragraph “g,” asfol-
lows:

g. Failing to pay fees or costs required to meet the re-
quirements of this chapter. The penalty for working without
the required permit will be $100 and suspension from per-
forming radiography until the permit isissued.

ITEM 34. Amend subrule 42.2(2) by adopting new para-
graph “h” asfollows:

h. Failureto respond to an audit request or failureto pro-
vide proper documentation.

ITEm 35. Amend subrule 42.3(1), paragraph “b,” by
adopting new subparagraph (2) asfollows:

(2) Training required for limited radiographers who wish
to perform pediatric radiography. The training program
must:

1. Besubmitted to the agency for approval before train-
ing starts.

2. Betaught by agenera radiographer.

3. Include 4.0 hours of additional anatomy and physiolo-
gy, positioning, radiation protection, and technique that are
specific to pediatric radiography.

4. Include clinical and film critiques in pediatric chest
and extremities radiography, but not spina radiography.

5. Upon completion, verify each participant’s competen-
cy, in writing, to the agency.

ITEM 36. Amend subrule 42.3(3), paragraph “c,” asfol-
lows:

c. The department may accept, in lieu of its own ex-
amination, evidence of satisfactory performance in an ex-
amination given by an appropriate organization or testing
service provided that the department finds the organization
or service to be competent to examine applicantsin the disci-
pline of radiography. For purposes of this subrule, individu-
als who are registered as general diagnostic radiographers
with the American Registry of Radiologic Technologists or
American Registry of Clinical Radiography Technologists
meet the testing requirements of 42.3(3).

ITEMm 37. Amend subrule 45.1(1), paragraph “b,”
introductory paragraph, as follows:

b. All references to any Code of Federal Regulations
(CFR) in this chapter are those in effect as of May-1,-2003
May 5, 2004.

ITEM 38. Amend subrule 45.1(2), definitions of “certify-
ing entity” and “independent certifying organization,” as
foIIows

“Certifying entity” means an independent certifying orga-
nization meeting the requirements
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chapter or-Ag AD

pendix-E-orthe requirements of Appendlx Ai |n 10 CFR Part
34

“ ndependent certifying organization” means an indepen-
dent organization that meets all of the criteria of AppendixE

tothischapter Appendix A in 10 CFR Part 34.

ITEM 39. Amend subrule 45.1(6) as follows:

45.1(6) Quarterly inventory. Each licensee shall conduct
aphysical inventory at intervals not to exceed three months
to account for all sealed sources and radiography exposure
devices received and possessed. Sources of radiation include
radiographic exposure devices containing depleted uranium.
The records of the inventories shall be maintained for two
three years from the date of the inventory for inspection by
the agency and shall include: the manufacturer, model num-
ber, serial number, radionuclide, number of curies, and loca-
tion of each source of radiation; number of kilograms of de-
pleted uranium shielding; date of the inventory; and name of
the individual making the inventory.

ITEm 40. Amend subrule 45.1(7), paragraph “c,”
lows:
c. Utilization logs may be kept on {DPHForm
clear, legible records con-
taining al the information required by 45.1(7)"a” or “b.”
Copies of utilization logs shall be maintained for agency in-
spection for three years from the date of the recorded event.
The records shall be kept at the location specified by the li-
cense or certificate of registration.

Nt Statem

asfol-

ITEm 41. Amend subrule 45.1(8) by rescinding para-
graphs “a@” and “c” and adopting the following new para-
graphsin lieu thereof:

a. Each licensee or registrant shall perform visual and
operability checks on survey meters, radiographic exposure
devices, transport and storage containers, associated equip-
ment and source changers before use on each day the equip-
ment is to be used to ensure that the equipment is in good
working condition, that the sources are adequately shielded,
and that required labeling is present. Survey instrument
operability must be performed using check sources or other
appropriate means.

c. Each licensee shall have a program and written proce-
dures for the inspection and maintenance necessary to main-
tain the Type B packaging used to transport radioactive mate-
rials. The program must include procedures to ensure that
Type B packages are shipped and maintained in accordance
with the certificate of compliance or other approval.

ITEM 42. Amend subrule 45.1(8), paragraph “b,” asfol-
lows:

b. Each licensee or registrant shall conduct a program, at
intervals not to exceed three months, or prior to the first use
thereafter, of inspection and maintenance of radiation ma-
chines, radiographic exposure devices, transport and storage
containers, and source changers, survey instruments, and as-
sociated equipment to ensure proper functioning of compo-
nents important to safety. All appropriate parts shall be
maintained in accordance with manufacturer’s specifica-
tions. Repl acement components shaJI mest d&u gn specifica-

minimum, the itemsin Append|x B of this chapter.

ITEM 43. Amend subrule 45.1(8) by adopting new para-
graphs“d” and“ €’ asfollows:
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d. If equipment problems are found, the equipment must
be removed from service until repaired.

e. Therecord of equipment problems and of any mainte-
nance performed under 45.1(8) must be retained for three
years after the record is made. The record must include the
date of check or inspection, name of inspector, equipment in-
volved, any problems found, and what repair or maintenance,
if any, was performed.

ITEM 44. Amend subrule 45.1(10), paragraph “e” as
follows:

e. Training and testing records. Each licensee and regis-
trant shall maintain, for agency inspection, training and test-
ing records which demonstrate that the applicable require-
ments of 45.1(10)“a’ and “b” are met for all industrial radio-

graphlc personnel Reeerds-sha”—b&kept—en—LDPH—EeFm

matLonﬂtequwed-by—LDPH-EgFmé%é@QQ— Records shall be
maintained until disposal is authorized by the agency. The
agency shall not release records for disposal unless the rec-
ords have been maintained at least three years.

ITEM 45. Amend subrule 45.1(12), paragraph “c,” as
follows:

c. Records of pocket dosimeter readings of personnel
exposures and yearly operability checks required in
45.1(12)“d" shall be maintained for twothree years by theli-
censee or registrant for agency inspection. If the dosimeter
readings were used to determine external radiation dose (i.e.,
no TLD or film badge exposure records exist), the records
shall be maintained until the agency authorizes disposal.
Records of estimates of exposures as a result of off-scale per-
sonal direct reading dosimeters, or lost or damaged film
badges, OSLs, or TLDs, shall be maintained until the agency
terminates the license.

ITEM 46. Adopt new subrule 45.1(19) as follows:

45.1(19) Copies of operating and emergency procedures.
Each licensee or registrant shall maintain a copy of current
operating and emergency procedures until the agency termi-
nates the license. Superseded material must be retained for
three years after the change is made.

ITEM 47. Amend subrule 45.3(5), paragraph “
lows:

c. Theleak test shall be capable of detecting the presence
of 0.005 microcurie (185 Bq) of removable contamination on
the sealed source. An acceptable leak test for sealed sources
in the possession of aradiography licensee would beto test at
the nearest accessible point to the sealed source storage posi-
tion, or other appropriate measuring point, by a procedure to
be approved pursuant to 641—subparagraph 39.4(27)" €’ (5).
Records of leak test results shall be kept in units of microcu-
ries (becquerels) and maintained for inspection by the agency
for six-menths three years after the next required leak test is
performed or until the sealed source is transferred or dis-
posed of.

ITEM 48. Amend subrule 45.6(9), paragraph “e,” sub-
paragraph (5), asfollows:

(5) Sources of alpha- or neutron-emitting radioactive ma-
terial with an activity of 10 microcuries (0.370 MBQ) or less.

ITEM 49. Amend subrule 45.6(15), paragraph “a,” sub-
paragraph (1), asfollows:

(1) Received, in a course recognized by the agency, the
U.S. Nuclear Regulatory Commission, an agreement state, or
alicensing state, instruction in the subjects outlined in Ap-

c,” asfol-
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pendix B E of this chapter and demonstrated an understand-
ing thereof;

ITEm 50. Rescind subrule 45.6(16) and adopt the fol-
lowing new subrule in lieu thereof:

45.6(16) Operating and emergency procedures. Each li-
censee or registrant shall develop and follow written operat-
ing and emergency procedures that cover:

a. Thehandling and use of sources of radiation, includ-
ing the use of sealed sources in wells without surface casing
for protecting fresh water aquifers, if appropriate;

b. The use of remote handling tools for handling sealed
sources and radioactive tracer material except low-activity
calibration sources,

c. Methods and occasions for conducting radiation sur-
veys, including surveys for detecting contamination, as re-
quired by 45.6(22);

d. Minimizing personnel exposure, including exposures
from inhalation and ingestion of licensed tracer materials,

e. Methods and occasions for locking and securing
stored licensed or registered materials;

f. Personnel monitoring and the use of personnel moni-
toring equipment;

Transportation of licensed or registered materials to
field stations or temporary job sites, packaging of licensed or

ITEm 51. Amend 641—Chapter 45, Appendix C, asfollows:
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registered materials for transport in vehicles, placarding of
vehicles when needed, and physically securing licensed ma-
terials in transport vehicles during transportation to prevent
accidental loss, tampering, or unauthorized removal;

h. Picking up, receiving, and opening packages contain-
ing licensed or registered materials, in accordance with
641—40.65(136C);

i. For the use of tracers, decontamination of the environ-
ment, equipment, and personnel;

j.  Maintenance of records generated by well logging
personnel at temporary job sites;

k. The inspection and maintenance of sealed sources,
source holders, logging tools, injection tools, source han-
dling tools, storage containers, transport containers, and ura-
nium sinker bars as required by 45.6(14);

I. ldentifying and reporting defects and noncompliance;

m. Actions to be taken if a sealed source is lodged in a
well;

n. Notifying proper personsin the event of an accident;
and

0. Actionsto betaken if asealed sourceis ruptured that
include actions to prevent the spread of contamination and
minimize inhalation and ingestion of licensed materials and
actions to obtain suitable radiation survey instruments asre-
quired in 45.6(8).

CHAPTER 45—APPENDIX C
TIME REQUIREMENTS FOR RECORD KEEPING

Specific
Section  Name of Record
45.1(4) Receipt, transfer and disposal.
45.1(5)  Survey instrument calibrations.
45.3(4) Leak tests.
45.1(6) Quarterly inventory.
45.1(7)  Utilization logs.
45.1(8)  Quarterly inspection and maintenance.
45.1(9) High radiation area control devices or alarm systems.
45.1(10) Training and testing records.
45.1(12) Pocket dosimeter readings.
Pocket dosimeter calibrations.
Film badge, OSL device, or TLD reports.
Alarming ratemeter calibrations.
Alarming ratemeter functions.
45.1(19) Current operating and emergency procedures.
Superseded material.
45.3(6) Interna audit program.
40.81(1)
45.1(11) Radiographer audits.
45.2(5) Radiation surveys.
and
45.3(7)
45.1(16) Records at temporary job sites.
45.2(6) Annua evaluation of enclosed X-ray systems.
and

45.3(8)

Time Interval Required for Record Keeping

Until disposal is authorized by the agency.
2 3 years.
2 3 years.
2 3 years.
Until disposal is authorized by the agency.
2 3 years.
Until disposal is authorized by the agency.
Until disposal is authorized by the agency.

2 3 yearsor until disposal is authorized by the
agency if dosimeters were used to determine
externa radiation dose.

2 years.

Until disposal is authorized by the agency.
2 years.

2 years.

Until disposal is authorized by the agency.
3 years after change.

3years.

2 3 years.

2 years or until disposal is authorized by the agency
if asurvey was used to determine an individua’s
exposure.

During temporary job site operations.

2 years.
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Specific

Section  Name of Record

45.1(9) Tests of Chapter 45 high radiation control devices and
alarm systems.

45.2(6) Evaluation of certified cabinet X-ray systems.
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Time Interval Required for Record Keeping

Until disposal is authorized by the agency.

2 years.

ITEM 52. Amend rule 641—46.1(136D), first unnumbered paragraph, as follows:
All references to Code of Federal Regulations (CFR) in this chapter are those in effect as of July-1-2002 May 5, 2004.

ITEM 53. Amend subrule 46.5(10) by adopting new paragraphs“ €’ and “f” asfollows:

e. Operators shall be at least 16 years of age.

f. Operators shall complete the required training and testing every five years.

ARC 3148B

PUBLIC HEALTH
DEPARTMENT[641]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of 1owa Code section 135.105C,
the Department of Public Health hereby gives Notice of In-
tended Action to amend Chapter 69, “Renovation, Remodel-
ing, and Repainting—Lead Hazard Notification Process,”
lowa Administrative Code.

This chapter implements a program to require individuals
who perform renovation, remodeling, and repainting of tar-
get housing for compensation to provide an approved lead
hazard information pamphlet to the owner and occupant of
the housing prior to commencing the work. lowalaw stipu-
lates that the rules can take effect only after the Department
of Public Health has obtained authorization from the U.S.
Environmental Protection Agency (EPA) for the Depart-
ment’s program to require lead hazard notification prior to
renovation, remodeling, and repainting of target housing.
lowa’s program was authorized by the EPA on July 13, 1999.

The proposed amendments incorporate into subrules
69.3(2) and 69.4(2) changes required by the EPA and add
procedures for administrative enforcement.

The Department has determined that these rules are not
subject to waiver or variance because lowa's program must
be as protective as EPA regulations, which do not alow vari-
ances or waivers.

Consideration will be given to all written suggestions or
comments on the proposed amendments received on or be-
fore February 24, 2004. Such written materias should be
sent to the Lead Poisoning Prevention Program, Department
of Public Health, Lucas State Office Building, Des Moines,
lowa 50319; E-mail to rgergely@idph.state.ia.us; fax (515)
281-4529.

Also, there will be apublic hearing on February 24, 2004,
at 10 am. over the lowa Communications Network (ICN), at
which time persons may present their views. The sites for the
public hearing are as follows:

Department of Human Services
Room 550, Fifth Floor

411 3rd Street SE

Cedar Rapids

Northeast lowa Community College
Room 101, Dubuque Downtown
700 Main Street

Dubuque

Green Valley Area Education Agency 14
Turner Room

1405 N. Lincoln

Creston

Kahl Educational Center
Room 304

326 W. 3rd Street
Davenport

Loess Hills Area Education Agency 13
24997 Highway 92
Council Bluffs

North lowa Area Community College
Room 106, Activity Center

500 College Drive

Mason City

Ottumwa Regional Health Center
Conference Room A

1001 E. Pennsylvania

Ottumwa

Prairie Lakes Area Education Agency
lowa Central Community College Campus
Room 204, Library Building

330 Avenue M

Fort Dodge

Sioux City Public Library
529 Pierce Street
Sioux City

Spencer Public Library
21 East Third Street
Spencer

lowa Department of Public Health
ICN Room, Sixth Floor

L ucas State Office Building

321 E. 12th Street

Des Moines

These amendments are intended to implement |owa Code
section 135.105C.
The following amendments are proposed.

ITEM 1. Amend rule 641—69.2(135) by adding the fol-
lowing new definition in alphabetical order:

“Regulated entity” means any individual or company that
is regulated by the department by virtue of these rules, the
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lowa Code, or other official regulatory promulgation.

ITEM 2. Amend subrule 69.3(2) as follows:

69.3(2) Obtain asigned, dated acknowledgment from the
owner and known adult occupant of each dwelling unit where
renovation, remodeling, and repainting will be performed af-
firming that they have received the pamphlet prior to the
start of renovation, remodeling, or repainting and are aware
of the potential health hazards from remodeling, renovating,
or repal nt| ng housi ng containing Iead based paJ nt. Hawrit-

a. The acknowledgment shall include the owner’s and
occupant’s names and the address of the residential dwelling
undergoing renovation, remodeling, or repainting.

ab. The acknowledgment shall include the following lan-
guage:

| have received the pamphlet entitled Lead Poison-
ing: How to Protect lowa Families or the federal pam-
phlet, Protect Your Family from Lead in Your Home,
prior to the start of renovation, remodeling, or repaint-
ing and am aware of the potential health risk associated
with remodeling, renovating, or repainting housing con-
taining lead-based paint or lead-based paint hazards.

b c. Below the statement, the acknowledgment shall re-
quire the signature of the owner and occupant, along with
their dates of signature.

d. If asignature cannot be obtained from an adult occu-
pant, the individual must certify in writing that the pamphl et
has been delivered to the dwelling and that a written ac-
knowledgment could not be obtained from an adult occupant.
Such certification must include the address of the unit to be
remodeled, renovated, or repainted, the date and method of
delivery of the pamphlet, the name of the person delivering
the pamphlet, the reason for lack of acknowledgment (e.g.,
occupant refuses to sign, no adult occupant available), the
signature of the person conducting the renovating, remodel -
ing, or repainting, and the date of signature.

ce. Thetype shall be clear and legible.

df. The acknowledgment may be included as a separate
sheet or as a part of any written contract or service agree-
ment. The acknowledgment must be completed prior to
commencing the work.

eqg.If the parties use a written contract or agreement
which is written in a language other than English, the ac-
knowledgment text shall be written in the same language as
the text of the contract or agreement.

ITEm 3. Amend subrule 69.4(2) as follows:

69.4(2) Obtain asigned, dated acknowledgment from the
owner of the multifamily target housing where renovation,
remodeling, and repainting will be performed affirming that
the owner has received the pamphlet prior to the start of ren-
ovation, remodeling, or repainting and is aware of the poten-
tial health hazards from remodeling, renovating, or repaint-
ing housing containing lead-based paint.

a. The acknowledgment shall include the owner’s name
and the address of the multifamily dwelling undergoing reno-
vation, remodeling, or repainting.
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ab. The acknowledgment shall include the following lan-
guage:

| have received the pamphlet entitled Lead Poison-
ing: How to Protect lowa Families or the federal pam-
phlet, Protect Your Family from Lead in Your Home,
prior to the start of renovation, remodeling, or repaint-
ing and am aware of the potential health risk associated
with remodeling, renovating, or repainting housing
containing lead-based paint or lead-based paint haz-
ards.

b c. Below the statement, the acknowledgment shall re-
quire the signature of the owner, along with the date of signa-
ture.

¢ d. The type shal be clear and legible.

d e. The acknowledgment may be included as a separate
sheet or as a part of any written contract or service agree-
ment. The acknowledgment must be completed prior to
commencing the work.

ef. If the parties use a written contract or agreement
which is written in a language other than English, the ac-
knowledgment text shall be written in the same language as
the text of the contract or agreement.

£ g. Notify each occupant of the multifamily housing, in
writing, of the intended remodeling, repainting, or renova
tion, and make the pamphlet, Lead Poisoning: How to Pro-
tect lowa Families, or the federal pamphlet, Protect Your
Family from Lead in Your Home, available upon request. At
a minimum, this notification shall be accomplished by dis-
tributing written notice to each occupant of the target hous-
ing. The notice shall describe:

(1) The genera nature and location of the planned reno-
vation, remodeling, and repainting activity.

(2) The expected starting and ending dates of the planned
renovation, remodeling, and repainting activity.

(3) A gtatement of how the owners and occupants can ob-
tain the pamphlet, Lead Poisoning: How to Protect lowa
Families, or the federal pamphlet, Protect Your Family from
Lead in Your Home, a no charge from the individual con-
ducting the renovation, remodeling, and repainting activity.

g h. These activities shall be conducted by the individual
planning to perform the renovation, remodeling, and repaint-
ing, or by the owner on behalf of thisindividual.

hi. Theindividual planning to perform the renovation, re-
modeling, and repainting must prepare, sign, and date a state-
ment describing the steps performed to notify all occupants
of the intended renovation, remodeling, and repainting, and
to provide the pamphlet, Lead Poisoning: How to Protect
lowa Families, or the federal pamphlet, Protect Your Family
from Lead in Your Home, at no charge upon request. Regard-
less of who performs the notification activities required in
this subrule, the individual planning to conduct the renova
tion, remodeling, and repainting shall be responsible for en-
suring compliance with this subrule and shall be liable for
any failures to comply with the notification requirementsin
this subrule,

ITEM 4. Amend rule 641—69.9(135), catchwords, as
follows:
641—69.9(135) Enforcement Compliance inspections.

ITEM 5. Rescind and reserve subrule 69.9(2).
ITEM 6. Adopt the following new rule:

641—69.10(135) Enforcement.

69.10(1) The department may impose acivil penalty pur-
suant to lowa Code section 135.105C and thisrule or may re-
fer the case to the office of the county attorney for possible
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criminal penalties pursuant to lowa Code section 135.38
when it finds that a person has committed any of the follow-
ing acts:

a. Failed or refused to comply with any requirements of
this chapter.

b. Failed or refused to establish, maintain, provide, copy,
or permit access to records or reports as required by this
chapter.

c. Failed or refused to permit entry or inspection as de-
scribed in subrule 69.9(1).

d. Falsified reports and records required by this chapter.

e. Accepted any fee by fraud or misrepresentation.

f. Failed to comply with the terms of a department order
or the terms of a settlement agreement or consent order.

g. Failed to respond within 30 days of receipt of commu-
nication sent by the department by registered or certified
mail.

h. Engaged in any conduct that subverts or attempts to
subvert a department investigation.

i. Failed to comply with a subpoena issued by the de-
partment or failed to cooperate with a department investiga-
tion.

j. Failedto pay costs assessed in any disciplinary action.

69.10(2) Complaints and other requests for action under
thisrule. Complaints regarding a certified lead professional,
a certified elevated blood lead (EBL) inspection agency, a
certified firm, or an approved course shall be submitted in
writing to the lowa Department of Public Health, Lead Poi-
soning Prevention Program, 321 East 12th Street, Des
Moines, lowa 50319-0075. The complainant shall provide:

a. The name of the certified lead professional, certified
elevated blood lead (EBL) inspection agency, or certified
firm and the specific details of the action(s) by the certified
lead professional, certified elevated blood lead (EBL) in-
spection agency, or certified firm that did not comply with
therules; or

b. The name of the lead professiona or firm that con-
ducted lead professional activities without the appropriate
certification or approval as required by the rules; or

¢. The name of the sponsoring person or organization of
an approved course and the specific way(s) that an approved
course did not comply with the rules; or

d. The name of the sponsoring person or organization
that provided a course without the approval required by these
rules.

69.10(3) Civil penalties.

a. Before ingtituting any proceeding to impose a civil
penalty under lowa Code section 135.105A, the department
shall serve a written notice of violation upon the person
charged. The notice of violation shall specify the date or
dates, facts, and the nature of the alleged act or omission with
which the person is charged and shall identify specifically the
particular provision or provisions of the law, rule, regulation,
certification, approval, or cease and desist order involved in
the alleged violation and must state the amount of each pro-
posed penalty. The natice of violation shall also advise the
person charged that the civil penaty may be paid in the
amount specified therein, or the proposed imposition of the
civil penalty may be protested in its entirety or in part, by a
written answer, either denying the violation or showing ex-
tenuating circumstances. The notice of violation shall advise
the person charged that upon failure to pay a civil penalty
subsequently determined by the department, if any, unless
compromised, remitted, or mitigated, the fee shall be col-
lected by civil action, pursuant to lowa Code section
135.105A.
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b. Within 20 days of the date of a notice of violation or
other time specified in the notice, the person charged may ei-
ther pay the penalty in the amount proposed or answer the no-
tice of violation. The answer to the notice of violation shall
state any facts, explanations, and arguments denying the
charges of violation, or demonstrating any extenuating cir-
cumstances, error in the notice of violation, or other reason
why the penalty should not be imposed and may request re-
mission or mitigation of the penalty.

c. If the person charged with aviolation fails to answer
within the time specified in paragraph 69.10(3)“b,” an order
may be issued imposing the civil penalty in the amount set
forth in the notice of violation described in paragraph
69.10(3)“a.”

d. If the person charged with aviolation files an answer
to the notice of violation, the department, upon consideration
of the answer, will issue an order dismissing the proceeding
or imposing, mitigating, or remitting the civil penalty. The
person charged may, within 20 days of the date of the order or
other time specified in the order, request a hearing.

e. If the person charged with a violation requests a hear-
ing, the department will issue an order designating the time
and place of hearing. The hearing shall be conducted accord-
ing to the procedural rules of the department of inspections
and appeals found in 481—Chapter 10, lowa Administrative
Code.

f. If ahearing is held, an order will be issued after the
hearing by the presiding officer or the department dismissing
the proceeding or imposing, mitigating, or remitting the civil
penalty.

g. The department may compromise any civil penalty. If
the civil penalty is not compromised or is not remitted by the
presiding officer or the department or if the time for request-
ing a hearing described in paragraph 69.10(3)“d” has ex-
pired, the department may refer the matter to the attorney
general for collection.

h. Except when payment is made after compromise or
mitigation by the department of justice or as ordered by a
court of the state, following reference of the matter to the at-
torney general for collection, payment of civil penatiesim-
posed under lowa Code section 135.105A shall be made by
check, draft, or money order payable to the lowa Department
of Public Health.

69.10(4) Appeals.

a. Notice of denial, suspension or revocation of certifi-
cation, or denial, suspension, revocation, or modification of
course approval shall be sent to the affected individual or or-
ganization by restricted certified mail, return receipt re-
quested, or by persona service. The affected individual or
organization shall have aright to appeal the denial, suspen-
sion or revocation.

b. An appeal of adenial, suspension or revocation shall
be submitted by certified mail, return receipt requested, to the
lowa Department of Public Health, Lead Poisoning Preven-
tion Program, 321 East 12th Street, Des Moines, lowa
50319-0075, within 30 days of the receipt of the depart-
ment’s notice. If such arequest is made within the 30-day
time period, the notice of denial, suspension or revocation
shall be deemed to be suspended. Prior to or at the hearing,
the department may rescind the notice upon satisfaction that
the reason for the denial, suspension or revocation has been
or will be removed. After the hearing, or upon default of the
applicant or alleged violator, the administrative law judge
shall afirm, modify or set aside the denial, suspension or re-
vocation. If no appea is submitted within 30 days, the de-
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nial, suspension or revocation shall become the department’s
final agency action.

c. Upon receipt of an appeal that meets contested case
status, the appedl shall be transmitted to the department of in-
spections and appeals within five working days of receipt
pursuant to the rules adopted by that agency regarding the
transmission of contested cases. The information upon
which the denial, suspension or revocation is based shall be
provided to the department of inspections and appeals.

d. The hearing shall be conducted according to the pro-
cedura rules of the department of inspections and appeals
found in 481—Chapter 10, lowa Administrative Code.

e. When the administrative law judge makes a proposed
decision and order, it shall be served by restricted certified
mail, return receipt requested, or delivered by personal ser-
vice. The proposed decision and order then becomes the de-
partment’s final agency action without further proceedings
ten days after it isreceived by the aggrieved party unless an
appeal to the director is taken as provided in paragraph
69.10(4)“f.”

f. Any appeal to the director for review of the proposed
decision and order of the administrative law judge shall be
filed in writing and mailed to the director by certified mail,
return receipt requested, or delivered by persona service
within ten days after the receipt of the administrative law
judge’s proposed decision and order by the aggrieved party.
A copy of the appeal shall also be mailed to the administra-
tive law judge. Any request for appeal shall state the reason
for appeal.

g. Upon receipt of an appeal request, the administrative
law judge shall prepare the record of the hearing or submis-
sion to the director. The record shall include the following:

(1) All pleadings, motions, and rulings.

(2) All evidence received or considered and all other sub-
missions by recording or transcript.

(3) A statement of all matters officially noticed.

(4) All questions and offers of proof, objection, and rul-
ings thereon.

(5) All proposed findings and exceptions.

(6) The proposed findings and order of the administrative
law judge.

h. The decision and order of the director becomes the de-
partment’s final agency action upon receipt by the aggrieved
party and shall be delivered by restricted certified mail, re-
turn receipt requested, or by personal service.

i. Itisnot necessary to file an application for arehearing
to exhaust administrative remedies when appealing to the di-
rector or the district court as provided in lowa Code section
17A.19. The aggrieved party to the final agency action of the
department who has exhausted all administrative remedies
may petition for judicia review of that action pursuant to
lowa Code chapter 17A.

j. Any petition for judicial review of adecision and or-
der shall befiled in the district court within 30 days after the
decision and order becomesfina. A copy of the notice of ap-
peal shall be sent by certified mail, return receipt requested,
or by persona service to the lowa Department of Public
Health, Lead Poisoning Prevention Program, 321 East 12th
Street, Des Moines, lowa 50319-0075.

k. The party who appeals afinal agency action to the dis-
trict court shall pay the cost of the preparation of atranscript
of the contested case hearing for the district court.

ITEM 7. Adopt the following new rule;
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641—69.11(135) Waivers. Rulesin thischapter are not sub-
ject to waiver or variance pursuant to 641—Chapter 178 or
any other provision of law.

ARC 3134B
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Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 135.105A,
the Department of Public Health hereby gives Notice of In-
tended Action to amend Chapter 70, “L ead Professional Cer-
tification,” lowa Administrative Code.

lowa Code section 135.105A directs the Department of
Public Health to establish a program for the training and cer-
tification of lead inspectors and lead abaters and statesthat a
person shall not perform lead abatement or lead inspections
unless the person has completed a training program approved
by the Department and has obtained certification. Property
owners are required to be certified only if the property in
which they will perform lead inspections or lead abatement is
occupied by aperson other than the owner or amember of the
owner’simmediate family while the measures are being per-
formed. A person may be certified as both alead inspector
and alead abater. However, a person who is certified as both
shall not provide both lead inspection and lead abatement
services at the same site unless a written consent or waiver,
following full disclosure by the person, is obtained from the
owner or manager of the site. lowa'slaw stipulatesthat rules
could take effect only after the Department obtained authori-
zation from the U.S. Environmental Protection Agency
(EPA) for its program to train and certify lead inspectors and
abaters. lowa's program was authorized by the EPA on July
13, 1999.

The proposed amendments make a number of changes to
incorporate into lowa rules guidance issued by the Depart-
ment and the federal government and material that is covered
in approved training programs. In addition, the Department
has added a new rule to specify administrative enforcement
procedures. Finally, the Department has added a requirement
that lead-safe work practices training programs be approved
by the Department and provisions for the voluntary registra-
tion of individuals who have successfully completed these
COUrses.

The Department has added definitions for “ approved lead-
safe work practices training program,” “component type,”
“inconclusive classification,” “lead-free inspection,” “lead-
safe work practices,” “lead-safe work practices training pro-
gram,” “lead-safe work practices contractor,” “multifamily
housing,” “negative classification,” “NIST 1.02 standard
film,” “paint testing,” “performance characteristics sheet
(PCS),” “positive classification,” “random selection,” “reg-
istered lead-safe work practices contractor,” “regulated enti-
ty,” “substrate,” “substrate correction,” “substrate correction
value,” “targeted selection,” “testing combination,” “worst
case selection,” and “XRF reading.” The definitions of
“clearance level,” “clearance testing,” “common area,”
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“component” or “building component,” “containment,” Department of Human Services

“dust-lead hazard,” “elevated blood lead (EBL ) inspection,”
“firm,” “hazardous |lead-based paint,” “lead abatement,”
“lead-based paint,” “lead-based paint activities,” “lead haz-
ard screen,” “lead inspection,” “ongoing lead-based paint
maintenance,” “paint stabilization,” “reduction,” “risk as-
sessment,” “room,” “soil-lead hazard,” “standard treat-
ments,” “visual risk assessment,” and “wipe sample’ have
been modified.

Work practice standards for conducting lead-free inspec-
tions and paint testing have been added. The work practice
standards for conducting lead inspections, elevated blood
lead (EBL) inspections, risk assessments, lead hazard
screens, lead abatement, and clearance testing have been
modified. The Department has clarified the minimum sur-
face area for taking dust wipe samples, the records that a
training provider must keep for each course offered and for
each student taking a course, the time that a student taking a
course may miss before the time must be made up, that the
eight hours of case management training for EBL inspectors
isto be provided by the Department’s childhood lead poison-
ing prevention program, and the method for offering the state
certification examination.

There are no substantial changes from these new defini-
tions, modified definitions, modifications to work practice
standards, and other clarifications because they have al been
included in guidance documents issued by the Department
and the federal government and have been covered in the
courses that individuals must take to become certified lead
professionals. Theseitems have been changed in Chapter 70
to alow certified lead professionalsto find in one place al of
the information that they need to comply with lowa rules.

There are also no substantial changes from adding the ad-
ministrative enforcement procedures to Chapter 70.

The requirement that lead-safe work practices training
programs be approved by the Department and provisions for
the voluntary registration of individuals who have success-
fully completed these courses is a substantial change. The
Department has added these provisions to Chapter 70 at the
request of the organizations that are offering these training
programs and the individuals who have taken them. Agen-
cies that must comply with the lead-safe housing regulation
promulgated by the U.S. Department of Housing and Urban
Development (HUD) must use contractors who have com-
pleted these courses to perform work in HUD-assisted hous-
ing. Thevoluntary registration will make it easier for these
agencies to locate contractors who can do thiswork. In addi-
tion, the voluntary registration will provide recognition for
those who have completed the course and will make it easier
for the public to locate contractors who have had specific
training in lead-safe work practices.

The Department has determined that these rules are not
subject to waiver or variance because lowa's program must
be as protective as the EPA regulations which do not allow
variances or waivers.

Consideration will be given to all written suggestions or
comments on the proposed amendments received on or be-
fore February 24, 2004. Such written materials should be
sent to the Lead Poisoning Prevention Program, Department
of Public Health, Lucas State Office Building, Des Moines,
lowa 50319; E-mail to rgergely@idph.state.ia.us; fax (515)
281-4529.

Also, there will be apublic hearing on February 24, 2004,
at 10 am. over the lowa Communications Network (ICN) at
which time persons may present their views. The sites for the
public hearing are as follows:

Room 550, Fifth Floor
411 3rd Street SE
Cedar Rapids

Northeast lowa Community College
Room 101, Dubuque Downtown
700 Main Street

Dubuque

Green Valley Area Education Agency 14
Turner Room

1405 N. Lincoln

Creston

Kahl Educational Center
Room 304

326 W. 3rd Street
Davenport

Loess Hills Area Education Agency 13
24997 Highway 92
Council Bluffs

North lowa Area Community College
Room 106, Activity Center

500 College Drive

Mason City

Ottumwa Regional Health Center
Conference Room A

1001 E. Pennsylvania

Ottumwa

Prairie Lakes Area Education Agency
lowa Central Community College Campus
Room 204, Library Building

330 Avenue M

Fort Dodge

Sioux City Public Library
529 Pierce Street
Sioux City

Spencer Public Library
21 East Third Street
Spencer

lowa Department of Public Health
ICN Room, Sixth Floor

L ucas State Office Building

321 E. 12th Street

Des Moines

These amendments are intended to implement lowa Code
section 135.105A.
The following amendments are proposed.

ITEM 1. Amend 641—Chapter 70, title, asfollows:

CHAPTER 70
LEAD PROFESSIONAL CERTIFICATION
LEAD-BASED PAINT ACTIVITIES

ITEM 2. Amend rule 641—70.1(135) as follows:

641—70.1(135) Applicability. Prior to March 1, 2000, this
chapter applies applied to all persons who are were certified
lead professionals in lowa. Beginning March 1, 2000, this
chapter applies to all persons who are lead professionalsin
lowa. Beginning July 1, 2004, this chapter also applies to
agencies that provide |ead-safe work practices training pro-
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gramsin lowa and those who are registered lead-safe work
practices contractors in lowa. \Whilethis This chapter re-
quires lead professionals to be certified and establishes spe-
cific requirements for how to perform lead-based paint activi-
tiesif a property owner, manager, or occupant chooses to un-
dertake them;. However, nothing in this chapter requires a
property owner, manager, or occupant to undertake any par-
ticular lead-based paint activity. This chapter also provides
for the approval of |ead-safe work practices courses and the
voluntary registration of lead-safe work practices contrac-
tors.

ITEmM 3. Amend rule 641—70.2(135) asfollows:

Amend the following definitions:

“Clearance level” means the value that-indicates the maxi-
mum at which the amount of lead permitted in dust on a sur-
face following completion of vity interim
controls, lead abatement, paint stabilization, standard treat-
ments, ongoing lead-based paint maintenance, or rehabilita-
tion is a dust-lead hazard and fails clearance testing. The
value clearance level for a single-surface dust sample from a
floor is greater than or egqual to 40 micrograms per square
foot. The value clearance level for a single-surface dust
sample from an interior windowsill is greater than or equal
to 250 micrograms per square foot. The valueclearance lev-
el for asingle-surface dust sample from awindow trough is
greater than or equal to 400 micrograms per square foot.

“Clearance testing” means an activity conducted follow-
ing interim controls, lead abatement, paint stabilization, stan-
dard treatments, ongoing |lead-based paint maintenance, or
rehabilitation to determine that the hazard reduction activi-
ties are complete a 2 %

Clearance test-
ing includes avisual assessment, the collection and analysis
of environmental samples, the interpretation of sampling re-
sults, and the preparation of areport.

“Common area’ means a portion of the building that is
generaly accessible to all occupants. This includes, but is
not limited to, hallways, stairways, laundry and recreational
rooms, porches, exteriors, playgrounds, community centers,
garages, and boundary fences.

“Component” or “building component” means specific
design or structural elements or fixtures of a building, resi-
dentia dwelling, or child-occupied facility that are distin-
guished from each other by form, function, and location.
These include, but are not limited to, interior components
such as ceilings, crown moldings, walls, chair rails, doors,
door trim, floors, fireplaces, radiators and other heating units,
shelves, shelf supports, stair treads, stair risers, stair string-
ers, newel posts, railing caps, balustrades, windows and trim
(including sashes, window heads, jambs, sills or stools and
troughs), built-in cabinets, columns, beams, bathroom vani-
ties, countertops, and air conditioners; and exterior compo-
nents such as painted roofing, chimneys, flashing, gutters
and downspouits, ceilings, soffits, fascias, rake boards, cor-
nerboards, bulkheads, doors and door trim, fences, floors,
joists, latticework, railings and railing caps, siding, hand-
rails, stair risers and treads, stair stringers, columns, balus-
trades, windowsils or stools and troughs, casings, sashes and
wells, and air conditioners. Each side of a door is considered
a component within its respective room.

“Containment” means a process to protect workers and the
environment by controlling exposures to the dust-lead haz-
ards and debris created during an lead abatement.

“Dust-lead hazard” means surface dust in residential
dwellings or child-occupied facilities that contains a mass-
per-area concentration of lead greater than or equal to or-ex-
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ceeding 40 micrograms per square foot on floors, 250 micro-
grams per square foot on interior windowsills, and 400 mi-
crograms per square foot on window troughs based on wipe
samples. A dust-lead hazard is present in aresidential dwell-
ing or child-occupied facility when the weighted arithmetic
mean lead loading for all single-surface or composite sam-
ples of floors and interior windowsills is greater than or
equal to or-greater than 40 micrograms per square foot on
floors, 250 micrograms per square foot on interior window-
sills, and 400 micrograms per sgquare foot on widow troughs
based on wipe samples. A dust-lead hazard is present on
floors, interior windowsills, or window troughs in an un-
sampled residential dwelling in a multifamily dwelling if a
dust-lead hazard is present on floors, interior windowsills, or
window troughs, respectively, in at least one sampled resi-
dentia unit on the property. A dust-lead hazard is present on
floors, interior windowsills, or window troughs in an un-
sampled common area in a multifamily dwelling if a dust-
lead hazard is present on floors, interior windowsills, or win-
dow troughs, respectively, in at least one sampled common
area in the same common area group on the property.

“Elevated blood lead (EBL) inspection” means an inspec-
tion to determine the sources of lead exposure for an elevated
blood lead (EBL) child and the provision within ten working
days of a written report explaining the results of the inves-
tigation to the property owner and occupant of the residential
dwelling or child-occupied facility being inspected and to the
parents of the elevated blood lead (EBL) child. A certified
elevated blood lead (EBL) inspector/risk assessor shall not
determine that a residential dwelling is free of lead-based
paint as a result of an elevated blood lead (EBL) inspection.

“Firm” means a company, partnership, corporation, sole
proprletorshr p, a$OC|a1|0n or other business entity—other

an-e v, that
performs or offers to perform lead-based paint activities.

“Hazardous lead-based paint” means lead-based paint that
is present on a friction surface where there is evidence of
abrasion or where the dust-lead level on the nearest horizon-
tal surface underneath the friction surface (e.g., the window-
sill or floor) is equal-to-or greater than or equal to the dust-
lead hazard level, |ead-based paint that is present on an im-
pact surface that is damaged or otherwise deteriorated from
impact, lead-based paint that is present on a chewable sur-
face, or any other deteriorated lead-based paint in any resi-
dential building or child-occupied facility or on the exterior
of any residential building or child-occupied facility.

“Lead abatement” means any measure or set of measures
designed to permanently eliminate lead-based paint hazards
in aresidential dwelling or child-occupied facility. Abate-
ment Lead abatement includes, but is not limited to, (1) the
removal of lead-based paint and dust-lead hazards, the per-
manent enclosure or encapsulation of lead-based paint, the
replacement of lead-painted surfaces or fixtures, and the re-
moval or covering of soil-lead hazards and (2) al prepara
tion, cleanup, disposal, repainting or refinishing, and post-
abatement clearance testing activities associated with such
measures. Lead abatement specifically includes-but-is-het
limitedto (1) projects for which there is awritten contract or
other documentation, which provides that an individual will
be conducting lead abatement -activitiesin or toaround ares-
idential dwelling or child-occupied facility. In addition, lead
abatement includes, but is not limited to, (1) projects for
which there is a written contract or other document, which
provides that an individual will be conducting activitiesin or
to aresidential dwelling or child-occupied facility that shall
result in or are designed to permanently eliminate |ead-based
paint hazards, (2) projects resulting in the permanent elimi-
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nation of lead-based paint hazards that are conducted
by firms or individuals certified under 641—70.5(135),
(3) projects resulting in the permanent elimination of lead-
based paint hazards that are conducted by firms or individu-
alswho, through their company name or promotional litera-
ture, represent, advertise, or hold themselves out to be in the
business of performing lead-based paint abatement, and
(4) projects resulting in the permanent elimination of lead-
based paint that are conducted in response to-an a lead abate-
ment order. Abatement However, in the case of items 1
through 4 of this definition, abatement does not include reno-
vation, remodeling, landscaping, or other activities, when
such activities are not designed to permanently eliminate
lead-based paint hazards, but, instead, are designed to repair,
restore, or remodel a given structure or dwelling, even
though these activities may incidentally result in areduction
or elimination of lead-based paint hazards. Furthermore,
lead abatement does not include interim controls, operations
and maintenance activities, or other measures and activities
designed to temporarily, but not permanently, reduce lead-
based paint hazards.

“L ead-based paint” means paint or other surface coatings
that contain lead greater than or equal to orn-excessof 1.0
milligram per square centimeter or moregreater than 0.5 per-
cent by weight. Lead-based paint is present on any surface
that is tested and found to contain lead greater than or equal
to-or-in-excessof 1.0 milligram per square centimeter or fore
greater than 0.5 percent by weight and on any surface like a
surface tested in the same room equivalent that has asimilar
painting history and that is found to be lead-based paint.

“Lead-based paint activities’ means, in the case of target
housing and child-occupied facilities, lead-free inspection,
lead inspection, elevated blood lead (EBL) inspection, lead
hazard screen, risk assessment, lead abatement, visual risk
assessment, clearance testing conducted after lead abate-
ment, -and clearance testing conducted after interim controls,
paint stabilization, standard treatments, ongoing |lead-based
paint maintenance, or rehabilitation pursuant to 24 CFR
35.1340, and |ead-safe work practices.

“Lead hazard screen” means alimited risk assessment ac-
tivity that involves limited paint and dust sampling and the
provision of awritten report explaining the results of the lead
hazard screen to the property owner and to the person re-
questing the lead hazard screen.

“Lead inspection” means a surface-by-surface investiga-
tion to determine the presence of lead-based paint and a de-
termination of the existence, nature, severity, and location of
lead-based paint hazards in a residential dwelling or child-
occupied facility and the provision of a written report ex-
plaining the results of the investigation and options for reduc-
ing lead-based paint hazards to the property owner and to the
person requesting the lead inspection. A certified lead
inspector/risk assessor or certified elevated blood lead
(EBL) inspector/risk assessor shall not determinethat aresi-
dential dwelling is free of lead-based paint as a result of a
lead inspection.

“Ongoing lead-based paint maintenance” means the main-
tenance of housing assi S.
j pursuant to 24 CFR Part
35:1355.

“Paint stabilization” means repairing any physical defect
in the substrate of a painted surface that is causing paint dete-
rioration, removing loose paint and other material from the
surface to be treated, and applying a new protective coating
or paint pursuant to 24 CFR Part 35.
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“Reduction” means measures designed to reduce or €limi-
nate human exposure to lead-based paint hazards through
methods including interim controls and lead abatement.

“Risk assessment” means an investigation to determine
the existence, nature, severity, and location of |ead-based
paint hazards in aresidential dwelling or child-occupied fa
cility and the provision of awritten report explaining the re-
sults of the investigation and options for reducing |ead-based
paint hazards to the property owner and to the person re-
questing the risk assessment.

“Room” means a separate part of the inside of abuilding,
such as abedroom, living room, dining room, kitchen, bath-
room, laundry room, or utility room. To be considered a sep-
arate room, the room must be separated from adjoining
rooms by built-in walls or archways that extend at least six
inches from an intersecting wall. Half walls or bookcases
count as room separatorsif built-in. Movable or collapsible
partitions or partitions consisting solely of shelves or cabi-
nets are not considered built-in walls. A screened-in porch
that isused asaliving areaisaroom. Each exterior side of
the house is considered a separate room.

“Soil-lead hazard” means bare soil on residential real
property or on the property of a child-occupied facility that
contains total lead greater than or equal to in-excessof 400
parts per million for the dripline, mid-yard, and play areas. A
soil-lead hazard is present in a dripline, mid-yard, or play
area when the soil-lead concentration from a composite sam-
ple of bare soil isgreater than or equal to or-greaterthan 400
parts per million.

“Standard treatments’ means a series of hazard reduction
measures designed to reduce all lead-based paint hazardsin a
residential dwelling unit without the benefit of arisk assess-
ment or other evaluation pursuant to 24 CFR 35.1335.

“Visua risk assessment” means avisual assessment to de-
termine the presence of deteriorated paint or other potential
sources of lead-based paint hazardsin aresidential dwelling
or child-occupied facility and the provision of awritten re-
port explaining the results of the assessment to the property
owner and to the person requesting the visua risk assess-
ment. For the purpose of compliance with this chapter, hous-
ing quality standards inspections conducted in housing
owned by a public housing authority and housing that is re-
ceiving tenant-based rental assistance from a public housing
authority are not considered visual risk assessments.

“Wipe sample’” means a sample collected by wiping arep-
resentative surface of known area, as determined by ASTM
E1728, “Standard Practice for Field Collection of Settled
Dust Samples Using Wipe Sampling Methods for Lead De-
termination by Atomic Spectrometry Techniques,” or equiv-
alent method, with an acceptable wipe materia as defined in
ASTM E1792, “Standard Specification for Wipe Sampling
Materialsfor Lead in Surface Dust.” The minimumarea for a
floor wipe sample shall be 0.50 square feet or 72 squareinch-
es. The minimum area for a windowsill wipe sample and for
a window trough wipe sample shall be 0.25 square feet or 36
sgquare inches.

Further amend rule 641—70.2(135) by adopting the fol-
lowing new definitions in alphabetical sequence:

“Approved lead-safe work practices training program”
means a lead-safe work practices training program that has
been approved by the department.

“Component type’ means a group of like components
constructed of the same substrate in the same multifamily
housing. For example, “wood door” is a component type.

“Inconclusive classification” means any XRF reading
falling within the inconclusive range on the performance
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characteristic sheet, including the boundary values defining
the range.

“L ead-free inspection” means an inspection to determine
whether a single dwelling unit or multifamily housing is free
of lead-based paint and qualifies for the exemption in 24 CFR
Part 35 and 40 CFR Part 745 for target housing being leased
that isfree of lead-based paint and the provision of awritten
report explaining the results of the lead-free inspection and
options for reducing lead-based paint hazards to the property
owner and to the person requesting the lead inspection.

“L ead-safe work practices’ means methods that are used
to minimize hazards when conducting interim controls, paint
stabilization, standard treatments, ongoing lead-based paint
maintenance, or rehabilitation.

“L ead-safe work practices contractor” means a contractor
who has completed a lead-safe work practices training pro-
gram with a score of at least 80 percent on the course ex-
amination.

“Lead-safe work practices training program” means an
8-hour training program that provides training on how to
work safely with lead-based paint.

“Multifamily housing” means one or more multifamily
dwellings that are under the same ownership or management.

“Negative classification” means any value defined by the
performance characteristics sheet as indicating that lead-
based paint is not present.

“NIST 1.02 standard film” means the National Ingtitute of
Standards and Technology 1.02 milligrams of lead per square
centimeter standard reference material.

“Paint testing” means the process of determining, by acer-
tified lead inspector/risk assessor or certified elevated blood
lead (EBL) inspector/risk assessor, the presence or the ab-
sence of lead-based paint on deteriorated paint surfaces or
painted surfaces to be disturbed or replaced pursuant to 24
CFR Part 35.

“Performance characteristics sheet (PCS)” means an in-
formation sheet developed by the U.S. Environmenta
Protection Agency and U.S. Department of Housing and Ur-
ban Development that defines acceptable operating specifi-
cations and procedures for a specific model of X-ray fluores-
cence analyzer (XRF). The PCS contains information about
XRF readings taken on specific substrates, calibration check
tolerances, interpretation of XRF readings, and other aspects
of the model’s performance.

“Positive classification” means any value defined by the
performance characteristics sheet as indicating the presence
of lead-based paint.

“Random selection” means a method of choosing residen-
tial dwellings from multifamily housing consisting of simi-
larly constructed and maintained residential dwellings such
that each residential dwelling has an equal chance of being
selected.

“Registered lead-safe work practices contractor” means a
lead-safe work practices contractor who has been registered
by the department.

“Regulated entity” means any lead professional or firm
that is regulated by the department by virtue of these rules,
the lowa Code, certification documents, approval docu-
ments, lead abatement notices, or other official regulatory
promulgation.

“Substrate” means the material underneath the paint or
finish on a surface. Substrates are classified as brick, con-
crete, drywall, metal, plaster, or wood.

“Substrate correction” means adjustments that must be
made to readings obtained from some X-ray fluorescence
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analyzersto correct for systematic biases due to interference
from the substrate beneath the paint.

“Substrate correction value ” means the value that is used
to adjust readings obtained from some X-ray fluorescence
analyzersto correct for systematic biases due to interference
from the substrate beneath the paint.

“Targeted selection” means selecting residential dwell-
ings from multifamily housing for risk assessments or lead
hazard screens using information supplied by the property
owner.

“Testing combination” means the unique combination of
the room, component, substrate, and distinct painting history.

“Worst case selection” means conducting a walk-through
survey of al residential dwellings in the multifamily housing
to select the highest-risk residential dwellings for risk assess-
ments or lead hazard screens.

“XRF reading” means the number obtained when a sur-
face istested with an X-ray fluorescence analyzer.

ITEM 4. Amend rule 641—70.3(135) as follows:

641—70.3(135) Certification. Prior to March 1, 2000, lead
professionals may could be certified by the department. Be-
g| nni ng March 1, 2000, lead-preteﬂenalsandﬂmsmust—be

i@;ethej a person or aflrm shall not conduct Iead abatement
clearance testing after lead abatement, |ead-free inspections,
lead inspections, elevated blood lead (EBL) inspections, lead
hazard screens, risk assessments, and visual risk assessments;
unless the person or firm has been certified by the department
in the appropriate discipline. However, except persons who
perform these activities within residential dwellings that they
own are not required to be certified, unless the residential
dwelling is occupied by a person other than the owner or a
member of the owner’s immediate family while these activi-
ties are being performed. In addition, elevated blood lead
(EBL) inspections shall be conducted only by certified ele-
vated blood lead (EBL) inspector/risk assessors employed by
or under contract with a certified elevated blood lead (EBL)
inspection agency. Beginning September 15, 2000, clearance
testing after interim controls, paint stabilization, standard
treatments, ongoing lead-based paint maintenance, and re-
habilitation pursuant to 24 CFR 35.1340 shall be conducted
only by certified sampling technicians, certified lead
inspector/risk assessors, or certified elevated blood lead
(EBL) inspector/risk assessors. Lead professionals and firms
shall not state that they have been certified by the state of lowa
unless they have met the requirements of rule641—70.5(135)
and been issued a current certificate by the department. Prior
to March 1, 2000, elevated blood lead (EBL) inspection agen-
cies may could be certified by the department. Beginning
March 1, 2000, elevated blood lead (EBL) inspection agen-
cies must be certified by the department. Elevated blood lead
(EBL) inspection agencies shall not state that they have been
certified by the sate of lowa unless they have met the require-
ments of rule 641—70.5(135) and been issued a current cer-
tificate by the department.

ITEM 5. Amend rule 641—70.4(135), introductory para-
raph and subrules 70.4(1) to 70.4(4), asfollows:

641—70.4(135) Courseapproval and standards. Prior to
March 1, 1999, lead professional training courses for initial
certification and refresher training may could be approved by
the department. Beginning March 1, 1999, lead professional
training courses for initial certification and refresher training
must be approved by the department. Training programs shall
not state that they have been approved by the state of lowaun-
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less they have met the requirements of rule 641—70.4(135)
and been issued aletter of approval by the department.

70.4(1) Training courses shall meet the following require-
ments:

a. tod. No change.

e. The training manager shall maintain the validity and
integrity of the hands-on skills assessment to ensure that it
accurately evaluates the trainees’ performance of the work
practices and procedures associated with the course topics
contained in subrules 70.4(3) to 70-4(9) 70.4(16).

f. and g. No change.

h. The training program shall issue unique course
completion certificates to each individual who passes the
course. The course completion certificate shall include:

(1) The name and address of the individual and a unique
identification number.

(2) The name of the particular course that the individua
completed and the course length in hours.

(3) Dates of course completion and test passage.

(4) The name, address, and tel ephone number of the train-
ing program.

(5) The signature of the training manager.

i.andj. No change.

k. The training manager shall ensure that each course
meets the requirementsin thisrule for the number of training
hours and hours of hands-on training. The training manager
shall ensure that any student who misses more than 20 min-
utes of class time makes up the time before taking the course
test.

k1. The training manager shall ensure that the training
program complies at all times with al requirements in this
rule.

I ' m. The training manager shall allow the department to
audit the training program to verify the contents of the ap-
plication for approval and for reapproval.

mn. The training program shall maintain, and make
available to the department, upon request, the following rec-
ords:

(1) to (5) No Change

(6) R

A fllefor each student Who has com
pleted a course. Each student file shall contain the follow-
ing:

1. The student’s name, address, and tel ephone number.

2. The student’s test and answer sheet.

3. A copy of the student’s course completion certificate.

4. A copy of the student’s hands-on skill assessment, if
applicable.

(7) Afilefor eachindividual course that has been offered.
Each file shall include the following:

The dates of the course.

The location of the course.

The instructors who taught the course.

A copy of the curriculum used for the course.

A copy of the test used for the course.

Documentation of the times that each student was
present at the course, including documentation of how a stu-
dent made up missed time.

7. The course evaluations.

A (8) Any other materials that have been submitted to
the department as part of the program’s application for ap-
proval.

n 0. The training program shall retain all required records
at the address specified on the training program approval ap-
plication for a minimum of six years.

SORWNR
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0 p.The training program shall notify the department in
writing within 30 days of changing the address specified on
its training program approval application or transferring the
records from that address.

p g.A training program shall notify the department in
writing at least 30 days in advance of offering an approved
course. The noatification shall include the date(s), time(s),
and location(s) where the approved course will be held.

gr. A training program shall provide the following infor-
mation to the department electronically in a format specified
by the department within 30 days of the conclusion of an ap-
proved course for each student who has taken the approved
COurse:

(1) Name, address, and social security number.

(2) Course completion certificate number.

(3) Test score.

70.4(2) No change.

70.4(3) To be approved for the training of lead inspector/
risk assessors and elevated blood lead (EBL) inspector/risk
assessorsprior to March 1, 1999, a course must was required
to be at least 24 training hours with aminimum of 8 hours de-
voted to hands-on training activities. Beginning March 1,
1999, a course must be at least 40 training hours with a mini-
mum of 12 hours devoted to hands-on training activities.
Lead inspector/risk assessor and elevated blood lead (EBL)
inspector/risk assessor training courses shall cover at least
the following subjects (requirements ending in an asterisk (*)
indicate areas that require hands-on activities as an integral
component of the course):

a. tou. No change.

v. Theinstructor shall provide each student with instruc-
tions and forms needed to apply to the department for certifi-
cation and information provided by the department regard-
ing the state certification examination.

70.4(4) To be approved for the training of lead inspector/
risk assessors and elevated blood lead (EBL) inspector/risk
assessors who have already completed an approved sam-
pling technician course, a course must be at least 20 training
hours with a minimum of 8 hours devoted to hands-on train-
ing activities. Thetraining course shall cover at least the fol-
lowing subjects (requirements ending in an asterisk (*) indi-
cate areas that require hands-on activities as an integral com-
ponent of the course):

a. Role and responsibilities of a lead inspector/risk as-
sessor and elevated blood lead (EBL) inspector/risk assessor.

b. Lead-based paint inspection methods, including
selection of rooms and components for sampling or testing to
determine if aproperty |sfree of lead- based pa| nt asspecmed
|n the Guide atio od

Work practl ce standards

Heusmgend—Urban—Develepment-)
in 641—70.6(135), and methods to determine if lead-based
paint hazards are present in a property.*

c. tok. No change.

I.  Theingtructor shall provide each student with instruc-
tions and forms needed to apply to the department for certifi-
cation and information provided by the department regard-
ing the state certification examination.

ITEM 6. Rescind and reserve subrules 70.4(5) to 70.4(7).

ITEM 7. Amend subrules 70.4(8) to 70.4(15) asfollows:

70.4(8) To be approved for the training of lead abatement
contractors, a course must be at least 40 training hours with a
minimum of 12 hours devoted to hands-on activities and
shall cover at least the following subjects (requirements end-
ing in an asterisk (*) indicate areas that require hands-on ac-
tivities as an integral component of the course):
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a. toc. No change.

d. Liability and insurance issues relating to lead-based
paint abatement.

e. and f. No change.

0. Development and implementation of an occupant
protection plan and lead abatement report.

h. andi. No change.

j-  Approved methods for conducting |ead-basedpaint
abatement and interim control s.*

k. Prohibited methods for conducting |ead-based-paint
abatement and interim controls.

[.to g. No change.

r. Theinstructor shall provide each student with instruc-
tions and forms needed to apply to the department for certifi-
cation and information provided by the department regard-
ing the state certification examination.

70.4(9) To be approved for the training of lead abatement
contractors who have aready completed an approved lead
abatement worker course, a course must be at least 16 train-
ing hours with a minimum of 4 hours devoted to hands-on ac-
tivities and shall cover at least the following subjects (re-
quirements ending in an asterisk (*) indicate areas that re-
quire hands-on activities as an integral component of the
course):

a. No change.

b. Liability and insurance issues relating to |ead-based
paint abatement.

c.to h. No change.

i. Theinstructor shall provide each student with instruc-
tions and forms needed to apply to the department for certifi-
cation and with information provided by the department re-
garding the state certification examination.

70.4(10) To be approved for the training of lead abate-
ment workers, acourse must be at least 24 training hours with
a minimum of 8 hours devoted to hands-on activities and
shall cover at least the following subjects (requirements end-
ing in an asterisk (*) indicate areas that require hands-on ac-
tivities as an integral component of the course):

a. tol. No change.

m. Theingtructor shall provide each student with instruc-
tions and forms needed to apply to the department for certifi-
cation.

70.4(11) To be approved for the training of sampling tech-
nicians prior to September 15, 2000, a course must was re-
quired to be at least 16 training hours with a minimum of 4
hours devoted to hands-on activities. Beginning September
15, 2000, a course must be at least 20 training hours with a
minimum of 4 hours devoted to hands-on training activities.
The training course shall cover at least the following subjects
(requirements ending in an asterisk (*) indicate areas that re-
quire hands-on activities as an integra component of the
course):

a. toi. No change.

j-  Approved methods for conducting |ead-based-paint
abatement and interim controls.

k. Prohibited methods for conducting |ead-based-paint
abatement and interim controls.

[.  Methods of interim controls and lead abatement for
interior dust and cleanup.

m. Methods of interim controls and lead abatement for
exterior dust and soil and cleanup.

n. toq. No change.

r. Theinstructor shall provide each student with instruc-
tions and forms needed to apply to the department for certifi-
cation.
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70.4(12) To be approved for the training of project design-
ers, a course must be at least 48 instructional training hours
with a minimum of 12 hours devoted to hands-on activities
and shall cover at least the following subjects (requirements
ending in an asterisk (*) indicate areas that require hands-on
activities as an integral component of the course):

a. toc. Nochange.

d. Liability and insurance issues relating to lead-based
paint abatement.

e. Identification of lead-based paint and |ead-based paint
hazards.*

f.  No change.

g. Development and implementation of an occupant
protection plan and lead abatement report.

h. to g. No change.

r. Development and implementation of an occupant
protection plan for large-scale lead abatement projects.

S. Lead-based paint abatement and |ead-based paint haz-
ard reduction methods, including restricted practices for
large-scale lead abatement projects.

t. Interior dust abatement/cleanup or lead hazard control
and reduction methods for large-scale lead abatement proj-
ects.

u. Clearance standards and testing for large-scale lead
abatement projects.

V. Integration of |ead-based-paint abatement methods
with modernization and rehabilitation projects for large-
scale lead abatement projects.

w. No change.

X. Theinstructor shall provide each student with instruc-
tions and forms needed to apply to the department for certifi-
cation and with information provided by the department re-
garding the state certification examination.

70.4(13) To be approved for the training of project design-
ers who have already completed an approved lead abatement
contractor course, a course must be at least 8 instructional
training hours and shall cover at least the following subjects:

a and b. No change.

c. Lead-basedpaint abatement and | int haz-
ard reduction methods, including restricted practices for
large-scale lead abatement projects.

d. Interior dust abatement/cleanup or lead hazard control
and reduction methods for large-scale lead abatement proj-
ects.

e. Clearance standards and testing for large-scale lead
abatement projects.

f. Integration of lead-based-paint abatement methods
with modernization and rehabilitation projects for large-
scale lead abatement projects.

g. The course shall conclude with acoursetest and, if ap-
plicable, a hands-on skills assessment. The student must
achieve a score of at least 80 percent on the examination and
successfully complete the hands-on skills assessment to suc-
cessfully complete the course.

h. Theingtructor shall provide each student with instruc-
tions and forms needed to apply to the department for certifi-
cation and information provided by the department regard-
ing the state certification examination.

70.4(14) To be approved for the training of project design-
erswho have already completed an approved lead abatement
worker course, a course must be at least 24 instructiona
training hours with a minimum of 4 hours devoted to hands-
on activities and shall cover at least the following subjects
(requirements ending in an asterisk (*) indicate areas that re-
quire hands-on activities as an integral component of the
course):
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a. No change.

b. Liability and insurance issues relating to |ead-based
paint abatement.

c. No change.

d. Development and implementation of an occupant
protection plan and lead abatement report.

e.to h. No change.

i. Development and implementation of an occupant
protection plan for large-scale lead abatement projects.

j. Lead-basedpaint abatement and |ead-based paint haz-
ard reduction methods, including restricted practices for
large-scale lead abatement projects.

k. Interior dust abatement/cleanup or lead hazard control
and reduction methods for large-scale lead abatement proj-
ects.

[. Clearance standards and testing for large-scale lead
abatement projects.

m. Integration of lead-basedpaint abatement methods
with modernization and rehabilitation projects for large-
scale lead abatement projects.

n. No change.

0. Theingtructor shall provide each student with instruc-
tions and forms needed to apply to the department for certifi-
cation and information provided by the department regard-
ing the state certification examination.

70.4(15) To be approved for refresher training of
sampling technicians, lead abatement contractors, lead
abatement workers, and project designers, a course must
be at least 8 training hours. To be approved for refresher
training of lead inspector/risk assessors and elevated blood
lead (EBL) inspector/risk assessors who completed an ap-

proved 24-hour training courseor-elerated—blood—leadréEBL—)

NSp& ASSESSO VNO-com a

, & course must be a Ieast 8 trar nrng hours to
meet the recertification requirements of subrule 70.5(3). To
be approved for refresher training of lead inspector/risk as-
sessors and elevated blood lead (EBL) inspector/risk asses-
sors to meet the recertification requirements of subrule
70.5(6), a course must be at least 16 training hours. All re-
fresher courses shall cover at least the following topics:

a. toe. Nochange.

ITEM 8. Amend rule 641—70.5(135) as follows:

641—70.5(135) Certification, interim certification, and
recertification.

70.5(1) A person wishing to become a certified lead pro-
fessional shall apply on forms supplied by the department.
The applicant must submit:

a. and b. No change.

c. Aperson If wishing to become a certified lead
inspector/risk assessor or a certified elevated blood lead
(EBL) inspector/risk assessor, ide documentation
of successful completion of the manufacturer’s training
course or equivalent for the X-ray fluorescence (XRF) ana-
lyzer that the inspector/risk assessor or elevated blood lead
(EBL) inspector/risk assessor will use to conduct lead in-
spections.

d. If wishing to become a certified elevated blood lead
(EBL) inspector/risk assessor, documentation of successful
completion of 8 hours of training from the department’s
childhood lead poisoning prevention program. Thistraining
shall cover theroles and responsibilities of an elevated blood
lead (EBL) inspector/risk assessor and the environmental
and medical case management of elevated blood lead (EBL)
children. The training shall conclude with a written ex-
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amination. The applicant must achieve a score of at least 80
percent on the examination to successfully complete the
training.

d e. Documentation that the applicant meets the additional
experience and education requirements in subrule 70.5(2) for
the discipline in which the applicant wishes to become certi-
fied. The following documents shall be submitted as evi-
dence that the applicant has the education and work experi-
ence required by subrule 70.5(2):

(1) and (2) No change.

ef. Beginning March 1, 2000, to become certified as a
lead inspector/risk assessor, elevated blood lead (EBL)
inspector/risk assessor, lead abatement contractor, or project
designer, a certificate showing that the applicant has passed
the state certification examination in the discipline in which
the applicant wishes to become certified.

f g. A $50 nonrefundable fee.

g h.A person may receive interim certification from the
department as a lead inspector/risk assessor, elevated blood
lead (EBL) inspector/risk assessor, |lead abatement contrac-
tor, or project desi gner by submitting the items required by
paragraphs 70.5(1)*a’ to~d™“ e’ and “f~“ g" to the depart-
ment. If the applicant compl eted an approved course prior to
September 1, 1999, the interim certification shall-expire ex-
pired on March 1, 2000. If the applicant completed an ap-
proved course on or after September 1, 1999, the interim cer-
tification shall expire six months from the date of completion
of an approved course. Anapplicant shall upgrade an inter-
im certification must-be upgraded to a certification by sub-
mitting a certificate to the department showing that the appli-
cant has passed the state certification examination as re-
quired by paragraph 70.5(1)“e.” 70.5(1)"“ f.” Interim certifi-
cation is equivalent to certification.

70.5(2) No change.

70.5(3) Certificationsissued prior to September 1, 1999,

ire expired on February 29, 2000. By March 1,
2000, lead professionals certified prior to September 1, 1999,
must were required to be recertified by submitting the fol-
lowing:

a. A completed application form.

b. For lead inspector/risk assessors and elevated blood
lead (EBL) inspector/risk assessors, a certificate showing the
completion of additional training hours in an approved
course to meet the total training hours required by subrule
70.4(3) and the completlon of an 8 hour refresher course

8-hourrefresher-course. Reserved.

d.tog. No change.

70.5(4) By September 15, 2000, sampling technicians
certified prior to July 1, 2000, raust were required to be recer-
tified by submitting a certificate showing the completing of
additional training hours in an approved course to meet the
total training hours required by subrule 70.4(11) and the
completion of an 8-hour refresher course.

70.5(5) All agenciesthat perform or offer to perform ele-
vated blood lead (EBL) inspections after September 15,
2000, must be certified by the department. An agency wish-
ing to become a certified elevated blood lead (EBL) inspec-
tion agency shall apply on forms supplied by the department.
The agency must submit:

a. toc. Nochange.
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d. The A statement that the certified elevated blood lead
(EBL) inspection agency must will maintain all records re-
quired by . subrule 70.6(10).

70.5(6) Beginning March 1, 2000, individuals certified as
lead professionals must be recertified each year. To be recer-
tified, lead professionals must submit the following:

a and b. No change.

c. Every threeyears, a certificate showing that the appli-
cant has successfully completed an approved refresher train-

ing course for the appropnate dISCI pllne Lf—theappheant

2000—the The |n|t|a| refresher tral ni ng course musI be com—
pleted no more than three years after the date on which the
applicant completed an approved training program.

70.5(7) The department shall approve the state certifica-
tion examinations for the disciplines of lead inspector/risk
assessor, elevated blood lead (EBL) inspector/risk assessor,
Iead abatement contractor, and project designer. Ih&st&e

pFevider—ef—aneppreved-eeu@e The state cert|f|cat|on ex-
amination shall be administered by selected community col-
lege testing centers in lowa through an agreement with the
consortium of lowa community colleges. A community col-
lege testing center shall set the fee for administering the state
certification examination to each applicant and shall collect
the fee from each applicant.

a. and b. No change.

70.5(8) No change.

ITEM 9. Amend rule 641—70.6(135), introductory para-
graph, asfollows:
641—70.6(135) Work practice standardsfor conducting
lead-based paint activities in target housing and child-
occupied facilities. Prior to March 1, 2000, when perform-
ing any lead-based paint activity described as a lead-freein-
spection, lead inspection, elevated blood lead (EBL) inspec-
tion, lead hazard screen, risk assessment, visual risk assess-
ment, or lead abatement, a certified individual was required
to performthat activity in compliance with the appropriate re-
quirements below. Beginning March 1, 2000, any |ead-based
paint activity described as a lead-free inspection, lead inspec-
tion, elevated blood lead (EBL) inspection, lead hazard
screen, risk assessment, visual risk assessment, or lead abate-
ment shall be performed according to the work practice stan-
dardsin 641—70.6(135), and a certified individual must per-
formthat activity in compliance with the appropriate require-
ments below.

ITEmM 10. Rescind subrule 70.6(1) and adopt the follow-
ing new subrule:

70.6(1) A certified lead inspector/risk assessor or a certi-
fied elevated blood lead (EBL) inspector/risk assessor must
conduct a lead-free inspection according to the following
standards. Beginning March 1, 2000, a lead-free inspection
shall be conducted only by acertified lead inspector/risk as-
sessor or a certified elevated blood lead (EBL ) inspector/risk
aSSessor.

a.  When conducting a lead-free inspection in aresiden-
tial dwelling, the certified lead inspector/risk assessor or ele-
vated blood lead (EBL) inspector/risk assessor shall use the
following procedures:

(1) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall test paint in
each room, including each exterior side.

(2) Except for components known to have been replaced
after December 31, 1977, the certified lead inspector/risk as-
sessor or elevated blood lead (EBL) inspector/risk assessor
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shall test each testing combination in each room. On win-
dows, the window frame, interior windowsill, window sash,
and window trough shall each be considered a separate test-
ing combination. Except for walls, one sample shall be taken
for each testing combination in aroom. Eachwall in aroom
shall be tested. The certified lead inspector/risk assessor or
elevated blood lead (EBL) inspector/risk assessor shall re-
quire one of the following two types of evidence to determine
that components were replaced after 1977:

1. Detailed specifications showing which components
were to be replaced, restored, enclosed, or encapsulated and
evidence that the work was actually completed such as re-
ceipts for building materials, city building records showing a
date of remodeling, or afina inspection by the city or another
inspector showing that the work was actually completed.

2. A certification under penalty of perjury per lowa Code
section 622.1 from the contractor who did the work or from
the person(s) who owned the property at the time outlining all
of the components that were removed and replaced.

If one of these two types of evidence is not available, the
certified lead inspector/risk assessor or elevated blood lead
(EBL) inspector/risk assessor shall test the component.

(3) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall note any com-
ponents where lead-based paint has been enclosed or encap-
sulated. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall not make ade-
termination that the residential dwelling is lead-free where
components that are painted with lead-based paint have been
enclosed or encapsulated.

(4) Paint shall be tested using adequate quality control by
X-ray fluorescence (XRF) or by laboratory analysis using a
recognized laboratory to determine the presence of lead-
based paint on asurface. If testing by laboratory analysis, the
certified lead inspector/risk assessor or elevated blood lead
(EBL) inspector/risk assessor shall collect paint samples us-
ing the documented methodologies specified in guidance
documents issued by the department. If testing by X-ray
fluorescence, the certified lead inspector/risk assessor or ele-
vated blood lead (EBL) inspector/risk assessor shall use the
following methodologies:

1. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall use an X-ray
fluorescence analyzer that has a performance characteristics
sheet and shall use the X-ray fluorescence analyzer accord-
ing to the performance characteristics sheet.

2. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall use the NIST
1.02 standard film for calibration of the X-ray fluorescence
analyzer.

3. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall take calibra
tion readings consisting of an average of three readings at the
beginning of the inspection, every four hours, and at the end
of the inspection.

4. Prior to taking the final set of calibration readings and
if required by the performance characteristics sheet, the certi-
fied lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall conduct substrate correction for
al XRF readings less than 4.0 milligrams of lead per square
centimeter. For each substrate that requires substrate correc-
tion, the certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall completely re-
move al paint from an area of two different testing combina
tionsfor that substrate. If possible, the areas chosen for sub-
strate correction should have initial XRF readings of less
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than 2.5 milligrams of lead per square centimeter. For each
testing combination, the certified lead inspector/risk assessor
or elevated blood lead (EBL) inspector/risk assessor shall
remove paint from an area that is at least as large as the
XRF probe faceplate. On each of the two areas, the certified
lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall place the NIST 1.02 standard
film over the surface and take three XRF readings with
the XRF used to conduct the inspection. The certified
lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall calculate the arithmetic mean for
these six readings and shall subtract 1.02 from this arithmetic
mean to obtain the substrate correction value. The certified
lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall then subtract the substrate
correction value from each XRF reading for the substrate re-
quiring substrate correction to obtain the corrected XRF
reading. For example, if the six readings taken on the NIST
1.02 standard film were 1.1, 1.3, 1.4, 1.0, 1.2, and 1.1, the
arithmetic mean is calculated by the equation (1.1 + 1.3+ 1.4
+1.0+12+1.1)/6 andisequa to 1.18. The substrate correc-
tion valueis equal to 1.18 minus 1.02, or 0.16.

5. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall classify each
XRF reading that did not require substrate correction and
each corrected XRF reading for XRF readings that required
substrate correction as positive, negative, or inconclusive,
according to the performance characteristics sheet for the
XRF. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall not discard
XRF readings unless instructed to do so by the performance
characteristics sheet or the operating instructions from the
manufacturer. If the certified lead inspector/risk assessor or
elevated blood lead (EBL) inspector/risk assessor believes
that a reading classified as positive is in error, the certified
lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall collect a paint sample for labora
tory analysis. The certified lead inspector/risk assessor or
elevated blood lead (EBL) inspector/risk assessor shall
change the positive classification to negative only if the re-
sults of the laboratory analysis indicate that the surface is not
painted with |ead-based paint.

6. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall resolve incon-
clusive readings as defined by the performance characteris-
tics sheet for the XRF by collecting paint samples for labora-
tory analysis. If instructed by the property owner or the per-
son requesting the report, the certified lead inspector/risk as-
sessor or elevated blood lead (EBL) inspector/risk assessor
may assume that inconclusive readings are positive, but shall
not assume that inconclusive readings are negative.

7. Asdescribed by the performance characteristics sheet,
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall conduct retesting of
10 surfaces, calculate the retest tolerance limit, and deter-
mine whether the inspection meets the retest tolerance limit.
If the retest tolerance limit is not met, then this procedure
shall be repeated with 10 additional surfaces. If theretest tol-
erance limit is not met with the 20 retested surfaces, then all
results of the inspection shall be considered invalid.

(5) If each testing combination in the residential dwelling
is found to be free of lead-based paint, then the residential
dwelling isfree of lead-based paint. If any surfacein theres-
dentia dwelling isfound to be painted with lead-based paint,
then the residential dwelling is not free of lead-based paint.
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(6) If lead-based paint isidentified through alead-free in-
spection, the certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor must conduct a
visual inspection to determine the presence of |ead-based
paint hazards and any other potential lead hazards including
bare soil in the dripline of a home where lead-based paint is
identified on exterior components or lead-based paint pre-
viously existed on exterior components, but has been re-
moved, enclosed, or encapsulated.

(7) A certified lead inspector/risk assessor or a certified
elevated blood lead (EBL) inspector/risk assessor shall pre-
pare a written report for each residential dwelling or child-
occupied facility where a lead-free inspection is completed.
No later than three weeks after the receipt of laboratory re-
sults, the certified lead inspector/risk assessor or certified
elevated blood lead (EBL) inspector/risk assessor shall send
acopy of the report to the property owner and to the person
reguesting the lead-free inspection, if different. A certified
lead inspector/risk assessor or a certified elevated blood lead
(EBL) inspector/risk assessor shall maintain a copy of each
written report for no less than three years. The report shall
include, at least:

1. A statement that the inspection was conducted to de-
termine whether the residential dwelling is free of lead-based
paint;

2. Date of inspection;

3. Address of building;

4. Date of construction;

5. Apartment numbers (if applicable);

6. The name, address, and telephone number of the own-
er or owners of each residential dwelling or child-occupied
facility;

7. Name, signature, and certification number of each
certified lead inspector/risk assessor or certified elevated
blood lead (EBL) inspector/risk assessor conducting the in-
vestigation;

8. Name, address, and telephone number of each labora-
tory conducting an analysis of collected samples;

9. Each testing method and sampling procedure
employed for paint analysis, including quality control data
and, if used, the manufacturer, serial number, software, and
operating mode of any X-ray fluorescence (XRF) device;

10. XRF readings taken for calibration and calculations to
demonstrate that the XRF is properly calibrated at each re-
quired calibration;

11. Specific locations by room of each painted component
tested for the presence of |ead-based paint and the results for
each component expressed in terms appropriate to the sam-
pling method used;

12. The results of retesting of 10 surfaces, calculations to
determine the retest tolerance limit, and the determination of
whether the inspection meets the retest tolerance limit;

13. If the inspector determines that the residential dwell-
ing isfree of lead-based paint, the report shall contain the fol-
lowing statement:

“The results of this inspection indicate that no lead in
amounts greater than or equal to 1.0 mg/cm?2 in paint was
found on any building components, using the inspection pro-
tocol in Chapter 7 of the HUD Guidelines for the Evaluation
and Control of Lead-Based Paint Hazards in Housing (1997).
Therefore, thisresidential dwelling qualifies for the exemp-
tionin 24 CFR Part 35 and 40 CFR Part 745 for target hous-
ing being leased that is free of lead-based paint, as defined in
the rule. However, some painted surfaces may contain levels
of lead below 1.0 mg/cmz2, which could create lead dust or
|ead-contaminated soil hazardsif the paint isturned into dust
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by abrasion, scraping, or sanding. This report should be kept
by the owner and al future ownersfor the life of the residen-
tial dwelling. Per the disclosure requirements of 24 CFR Part
35 and 40 CFR Part 745, prospective buyers are entitled to all
available inspection reports should the property be resold.”;

14. If any lead-based paint is identified, a description of
the location, type, and severity of identified |ead-based paint
hazards, including the classification of each tested surface as
to whether it is alead-based paint hazard, and any other po-
tential lead hazards, including bare soil in the dripline of a
home where lead-based paint is identified on exterior compo-
nents or |ead-based paint previoudy existed on exterior com-
ponents, but has been removed, enclosed, or encapsulated;

15. A description of interim controls and abatement op-
tions for each identified lead-based paint hazard and a sug-
gested prioritization for addressing each hazard. If the use of
an encapsulant or enclosure is recommended, the report shall
recommend a maintenance and monitoring schedule for the
encapsulant or enclosure;

16. Information regarding the owner’s obligationsto dis-
close known lead-based paint and lead-based paint hazards
upon sale or lease of residential property as required by Sub-
part H of 24 CFR Part 35 and Subpart | of 40 CFR Part 745;
and

17. Information about the notification regarding lead-
based paint prior to renovation, remodeling, or repainting as
required by 641—Chapter 69.
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b. When conducting alead-free inspection in multifami-
ly housing, the certified lead inspector/risk assessor or ele-
vated blood lead (EBL) inspector/risk assessor shall use the
following procedures:

(1) A certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor may randomly se-
lect residential dwellings for testing when conducting a lead-
free inspection in multifamily housing. If built before 1960
or if the date of construction is unknown, the multifamily
housing shall contain at least 20 similarly constructed and
maintained residential dwellings in order to use random
selection. If built from 1960 to 1977, the multifamily hous-
ing shall contain at least 10 similarly constructed and main-
tained residential dwellingsin order to use random selection.
If the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor does not randomly select
the residentia dwellings for testing or if there are not enough
residential dwellings to randomly select them for sampling,
all residential dwellings shall be tested. If random selection
is used, the certified lead inspector/risk assessor or €levated
blood lead (EBL) inspector/risk assessor conducting the
lead-free inspection shall randomly select the residential
dwellings to be tested. The property owner, manager, or
another interested party shall not specify which residential
dwellings are to be tested. The certified lead inspector/risk
assessor or elevated blood lead (EBL) inspector/risk assessor
shall use Table 1 to determine the number of residential
dwellings to randomly select for testing.

Table 1

Minimum Number of Residential Dwellings to be Randomly Selected in Multifamily Housing for
Lead-Free Inspection, Risk Assessment, Lead Hazard Screen, or Clearance Testing

Lead-Free Inspection, Risk Assessment, or Lead Hazard Screen Clearance Testing
Number of Similar Residential Dwellings, | Number of Pre-1960 Residential Dwellings Number of 1960-1977 Number of
Similar Common Areas, or Similar or Residential Dwellings of Residential Dwellings Residential Dwellings
Exteriors in Multifamily Housing Unknown Date of Construction to Randomly Select to Randomly Select
to Randomly Select for Testing for Testing for Clearance Testing
1-9 All All All
10-13 All 10 All
14 All 11 All
15 All 12 All
16-17 All 13 All
18 All 14 All
19 All 15 All
20 All 16 All
21-26 20 16 20
27 21 17 21
28 22 18 22
29 23 18 23
30 23 19 23
31 24 19 24
32 25 19 25
33-34 26 19 26
35 27 19 27
36 28 19 28
37 29 19 29
38-39 30 20 30
40-48 31 21 31
49-50 31 22 31
51 32 22 32
52-53 33 22 33
54 34 22 34
55-56 35 22 35
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Lead-Free Inspection, Risk Assessment, or Lead Hazard Screen Clearance Testing
Number of Similar Residential Dwellings, | Number of Pre-1960 Residential Dwellings Number of 1960-1977 Number of
Similar Common Aress, or Similar or Residential Dwellings of Residential Dwellings Residential Dwellings
Exteriors in Multifamily Housing Unknown Date of Construction to Randomly Select to Randomly Select
to Randomly Select for Testing for Testing for Clearance Testing

57-58 36 22 36
59 37 23 37
60-69 38 23 38
70-73 38 24 38
74-75 39 24 39
76-77 40 24 40
78-79 41 24 41
80-88 42 24 42
89-95 42 25 42
96-97 43 25 43
98-99 44 25 44
100-109 45 25 45
110-117 45 26 45
118-119 46 26 46
120-138 47 26 47
139-157 438 26 438
158-159 49 26 49
160-177 49 27 49
178-197 50 27 50
198-218 51 27 51
219-258 52 27 52
259-279 53 27 53
280-299 53 28 53
300-379 54 28 54
380-499 55 28 55
500-776 56 28 56
777-939 57 28 57
940-1004 57 29 57
1005-1022 58 29 58
1023-1032 59 29 59
1033-1039 59 30 59

1040+ 5.8%, rounded to the 2.9%, rounded to the Sn?;/‘; g%uhne(;edv\}r?otlge

next highest whole number next highest whole number number

(2) A certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor may randomly se-
lect each type of common areain the multifamily housing, in-
cluding but not limited to hallways, exterior sides of a build-
ing, and laundry rooms, for testing. Each type of common
area shall be counted separately. If built before 1960, the
multifamily housing shall contain at least 20 of a type of
common areain order to use random selection. If built from
1960 to 1977, the multifamily housing shall contain at least
10 of atype of common areain order to use random selection.
If the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor does not randomly select
the common areas for testing or if there are not enough com-
mon areas to randomly select them for testing, all common
areas shall betested. The certified lead inspector/risk asses-
sor or elevated blood lead (EBL) inspector/risk assessor shall
use Table 1 to determine the number of each type of common
areato randomly select for testing.

(3) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall test paint in
each room of each residential dwelling selected for testing
and in each common area selected for testing.

(4) Except for components known to have been replaced
after December 31, 1977, the certified lead inspector/risk as-
sessor or elevated blood lead (EBL) inspector/risk assessor
shall test each testing combination in each room of aresiden-
tial dwelling chosen for testing and in each common area
chosen for testing. On windows, the window frame, interior
windowsill, window sash, and window trough shall each be
considered a separate testing combination. Each wall in a
room or a common area shall be tested. The certified lead
inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall require one of the following two
types of evidence to determine that components were re-
placed after 1977:

1. Detailed specifications showing which components
were to be replaced, restored, enclosed, or encapsulated and
evidence that the work was actually completed such as re-
ceipts for building materials, city building records showing a
date of remodeling, or evidence of afinal inspection by the
city or another inspector showing that the work was actually
completed.

2. A certification under penalty of perjury per lowa Code
section 622.1 from the contractor who did the work or from
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the person(s) who owned the property at the time outlining all
of the components that were removed and replaced.

If one of these two types of evidenceis not available, the
certified lead inspector/risk assessor or elevated blood lead
(EBL) inspector/risk assessor shall test the component.

(5) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall note any com-
ponents where |ead-based paint has been enclosed or encap-
sulated. The certified lead inspector/risk assessor or €l evated
blood lead (EBL) inspector/risk assessor shall not make ade-
termination that a component or the multifamily housing is
|ead-free where components that are painted with |ead-based
paint have been enclosed or encapsul ated.

(6) Paint shall be tested using adequate quality control by
X-ray fluorescence or by laboratory analysis using a recog-
nized laboratory to determine the presence of lead-based
paint on asurface. If testing by laboratory analysis, the certi-
fied lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall collect paint samples using the
documented methodol ogies specified in guidance documents
issued by the department. If testing by X-ray fluorescence,
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall use the following
methodologies:

1. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor must use an X-ray
fluorescence analyzer which has a performance characteris-
tics sheet and shall use the X-ray fluorescence analyzer ac-
cording to the performance characteristics sheet.

2. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall not use an X-
ray fluorescence analyzer using a software version or amode
of operation that could result in inconclusive readings or
would require substrate correction.

3. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall use the NIST
1.02 standard film for calibration of the X-ray fluorescence
analyzer.

4. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall take calibra-
tion readings consisting of an average of three readings at the
beginning of the inspection, every four hours, and at the end
of the inspection.

5. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall classify each
XRF reading as positive or negative according to the perfor-
mance characteristics sheet for the XRF. The certified
lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall not discard X RF readings unless
instructed to do so by the performance characteristics sheet
or the operating instructions from the manufacturer. If the
certified lead inspector/risk assessor or elevated blood lead
(EBL) inspector/risk assessor believes that a reading classi-
fied as positive is in error, the certified lead inspector/risk
assessor or elevated blood lead (EBL) inspector/risk assessor
shall collect a paint sample for laboratory analysis. The certi-
fied lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall change the positive classifica
tion to negative only if the results of the laboratory analysis
indicate that the surface is not painted with |ead-based paint.

6. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall count the
number of XRF readings taken for each component type. If
fewer than 40 of any component type were tested, the certi-
fied lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall randomly choose additional test-
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ing combinations for the component type to reach atotal of
40 XRF readings. If fewer than 40 testing combinations are
available for testing, the certified lead inspector/risk assessor
or elevated blood lead (EBL) inspector/risk assessor shall
test each testing combination.

(7) For each component type where at least 40 testing
combinations have been tested, the certified |ead inspector/
risk assessor or elevated blood lead (EBL) inspector/risk
assessor shall determine the number and percentage of each
component typethat is classified as positive or negative. The
certified lead inspector/risk assessor or elevated blood lead
(EBL) inspector/risk assessor shall classify each component
type asfollows:

1. Lead-based paintisnot present on acomponent typeif
all readings are classified as negative.

2. Lead-based paint is present on acomponent type if at
least 15 percent of the readings are classified as positive.

3. Lead-based paint is present on a component type if
greater than or equal to 5 percent but less than 15 percent of
the XRF readings are classified as positive, unless the certi-
fied lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor collects paint samples and obtains
laboratory analyses for all positive XRF readings. If thelab-
oratory analyses show that |ead-based paint is not present on
any components, then the component type is negative. If the
|aboratory analyses show that |ead-based paint is present on
any component, then the component type is positive.

4. Lead-based paint is present on a component type if
greater than O but less than 5 percent of the XRF readings are
classified as positive, unless the certified lead inspector/risk
assessor or elevated blood lead (EBL) inspector/risk assessor
collects paint samples and obtains laboratory analyses for all
positive XRF readings or randomly selects a second set of
residential dwellings for testing. If the laboratory analyses
show that lead-based paint is not present on any components,
then the component type is negative. If the laboratory analy-
ses show that lead-based paint is present on any component,
then the component type is positive. If a second set of ran-
domly selected residential dwellingsis sampled and greater
than 0 but less than 2.5 percent of the combined set of results
is positive, the component type may be considered as not
having |ead-based paint developmentwide, but rather, having
lead-based paint in isolated locations, with a reasonable de-
gree of confidence. Individual components that are classi-
fied as positive should be considered lead-based painted and
managed or abated appropriately.

5. If aparticular component type in the sampled residen-
tial dwellingsis classified as positive, that same component
type in the unsampled residential dwellingsis also classified
as positive.

(8) If fewer than 40 of a component type are available for
testing, each testing combination must be classified individu-
aly as positive or negative.

(9) If any component type or individual component is
classified as positive, then the certified lead inspector/risk
assessor or elevated blood lead (EBL) inspector/risk assessor
shall not state that the multifamily housing is free of lead-
based paint.

(10) As specified by the performance characteristics
sheet, the certified lead inspector/risk assessor or elevated
blood lead (EBL ) inspector/risk assessor shall conduct retest-
ing of 10 surfaces selected from two residential dwellings,
calculate the retest tolerance limit, and determine whether
the inspection meets the retest tolerance limit. If the retest
tolerance limit is not met, then this procedure shall be re-
peated with 10 additional surfaces selected from the two resi-
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dential dwellings. If the retest tolerance limit is hot met with
the 20 retested surfaces, then al results of the ingpection shall
be considered invalid.

(12) If lead-based paint isidentified on any component
or component type, the certified lead inspector/risk assessor
or elevated blood lead (EBL) inspector/risk assessor must
conduct avisua inspection to determine the presence of lead-
based paint hazards and any other potential lead hazards, in-
cluding bare soil in the dripline of a home where lead-based
paint isidentified on exterior components or |ead-based paint
previously existed on exterior components, but has been re-
moved, enclosed, or encapsulated.

(12) A certified lead inspector/risk assessor or a certified
elevated blood lead (EBL) inspector/risk assessor shall pre-
pare a written report for each residential dwelling or child-
occupied facility inspected. No later than three weeks after
the receipt of laboratory results, the certified lead inspector/
risk assessor or certified elevated blood lead (EBL)
inspector/risk assessor shall send a copy of the report to the
property owner and to the person requesting the inspection, if
different. A certified lead inspector/risk assessor or acerti-
fied elevated blood lead (EBL) inspector/risk assessor shall
maintain a copy of each written report for no less than three
years. Theinspection report shall include, at |east:

1. Date of each inspection;

2. Address of each building in the multifamily housing;

3. Date of construction for each building in the multi-
family housing;

4. A list of the apartments and common areas in each
building in the multifamily housing;

5. The name, address, and telephone number of the own-
er or owners of each residential dwelling or child-occupied
facility;

6. A statement that the inspection was conducted to de-
termine that lead-based paint is not present;

7. The name of the lowa-certified inspector/risk assessor
or elevated blood lead (EBL) inspector/risk assessor who
randomly selected the residential dwellings and common
areas for testing;

8. The number of residential dwellings and common
areas that were selected for testing, how these numbers were
determined, and alist of the residential dwellings and com-
mon areas that were selected for testing;

9. Name, signature, and certification number of each
certified lead inspector/risk assessor or certified elevated
blood lead (EBL) inspector/risk assessor conducting the in-
vestigation;

10. Name, address, and tel ephone number of each labora-
tory conducting an analysis of collected samples;

11. Each testing method and sampling procedure
employed for paint analysis, including quality control data
and, if used, the manufacturer, serial number, software, and
operating mode of any X-ray fluorescence (XRF) analyzer;

12. XRF readings taken for calibration and calculations to
demonstrate that the XRF is properly calibrated at each re-
quired calibration;

13. Specific locations by room of each painted component
tested for the presence of |ead-based paint and by residential
dwelling or common area and the results for each component
expressed in terms appropriate to the sampling method used;

14. Component aggregations and the determination of
whether |ead-based paint is present by component type;

15. The results of retesting of 10 surfaces, calculationsto
determine the retest tolerance limit, and the determination of
whether the inspection meets the retest tolerance limit;
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16. If the inspector determines that the multifamily hous-
ing isfree of lead-based paint, the report shall contain the fol-
lowing statement:

“The results of this inspection indicate that no lead in
amounts greater than or equal to 1.0 mg/cm?2 in paint was
found on any building components, using the inspection pro-
tocol in Chapter 7 of the HUD Guidelines for the Evaluation
and Control of Lead-Based Paint Hazards in Housing (1997).
Therefore, this multifamily housing qualifies for the exemp-
tionin 24 CFR Part 35 and 40 CFR Part 745 for target hous-
ing being leased that is free of lead-based paint, as defined in
the rule. However, some painted surfaces may contain levels
of lead below 1.0 mg/cmz2, which could create lead dust or
|ead-contaminated soil hazardsif the paint isturned into dust
by abrasion, scraping, or sanding. This report should be kept
by the owner and all future owners for the life of the multi-
family housing. Per the disclosure requirements of 24 CFR
Part 35 and 40 CFR Part 745, prospective buyers are entitled
to al available inspection reports should the property be re-
sold.” ;

17. If any lead-based paint is identified, a description of
the location, type, and severity of identified lead-based paint
hazards, including the classification of each tested surface as
to whether it is alead-based paint hazard, and any other po-
tential lead hazards, including bare soil in the dripline of a
home where lead-based paint is identified on exterior compo-
nents or |ead-based paint previously existed on exterior com-
ponents, but has been removed, enclosed, or encapsul ated;

18. A description of interim controls and lead abatement
options for each identified lead-based paint hazard and a sug-
gested prioritization for addressing each hazard. If the use of
an encapsulant or enclosure is recommended, the report shall
recommend a maintenance and monitoring schedule for the
encapsulant or enclosure;

19. Information regarding the owner’s obligations to dis-
close known lead-based paint and |ead-based paint hazards
upon sale or lease of residential property as required by Sub-
part H of 24 CFR Part 35 and Subpart | of 40 CFR Part 745;
and

20. Information about the notification regarding lead-
based paint prior to renovation, remodeling, or repainting as
required by 641—Chapter 69.

ITEM 11. Amend subrules 70.6(2) to 70.6(8) as follows:

70.6(2) A certified lead inspector/risk assessor or a certi-
fied elevated blood lead (EBL) inspector/risk assessor must
conduct lead inspections according to the following stan-
dards. Beginning March 1, 2000, lead inspections shall be
conducted only by a certified lead inspector/risk assessor or a
certified elevated blood lead (EBL) inspector/risk assessor.

a.  When conducting an a lead inspection in a residen-
tial dwelling or child-occupied facility, the certified lead
inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall use the-decumented-methodolo-

(1) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall test paint in
each room, including each exterior side.

(2) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall test each test-
ing combination in each room. On windows, the window
frame, interior windowsill, window sash, and window trough
shall each be considered a separate testing combination.
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One sample shall be taken for each testing combination in a
room. If a testing combination is not tested, it shall be as-
sumed to be painted with lead-based paint.

b. Paint shall be sampled tested using adequate quality
control by X-ray fluorescence or by laboratory analysis using
a recognized laboratory to determine the presence of lead-
based paint on asurface H-sampling-by X-ray fluorescence;

mspector/rlsk assessor or elevated blood lead (EBL)
inspector/risk assessor shall collect paint samples using the
documented methodol ogies specified in guidance documents
issued by the department. If testing by X-ray fluorescence,
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall use the following
methodol ogies:

(1) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall use an X-ray
fluorescence analyzer that has a performance characteristics
sheet and shall use the X-ray fluorescence analyzer accord-
ing to the performance characteristics sheet.

(2) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall use the NIST
1.02 standard film or standards provided by the manufactur-
er for calibration of the X-ray fluorescence analyzer. The
certified lead inspector/risk assessor or elevated blood lead
(EBL) inspector/risk assessor shall not state that any surface
isfree of lead-based paint unlessthe NIST 1.02 standard film
isused for calibration.

(3) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall take calibra-
tion readings consisting of an average of three readings at
the beginning of the inspection.

(4) If required by the performance characteristics sheet,
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall conduct substrate
correction for all XRF readings less than 4.0 milligrams of
lead per square centimeter. For each substrate that requires
substrate correction, the certified lead inspector/risk asses-
sor or elevated blood lead (EBL) inspector/risk assessor
shall completely remove all paint from an area of two differ-
ent testing combinations for that substrate. |If possible, the
areas chosen for substrate correction should have initial
XRF readings of less than 2.5 milligrams of lead per square
centimeter. For each testing combination, the certified lead
inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall remove paint from an area that
isat least aslarge asthe XRF probe faceplate. On each of the
two areas, the certified lead inspector/risk assessor or ele-
vated blood lead (EBL) inspector/risk assessor shall place
the NIST 1.02 standard film over the surface, and take three
XRF readings with the XRF used to conduct the inspection.
The certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall calculate the arith-
metic mean for these six readings and shall subtract 1.02
from this arithmetic mean to obtain the substrate correction
value. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall then subtract
the substrate correction value from each XRF reading for the
substrate requiring substrate correction to obtain the cor-
rected XRF reading. For example, if the six readings taken
on the NIST 1.02 standard filmwere 1.1, 1.3, 1.4, 1.0, 1.2,
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and 1.1, the arithmetic mean is calculated by the equation
(11+13+14+ 10+ 12+ 11)/6andisequal to 1.18. The
substrate correction value is equal to 1.18 minus 1.02, or
0.16. If the certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor does not conduct
substrate correction where required by the performance
characteristics sheet, then the certified lead inspector/risk
assessor or elevated blood lead (EBL) inspector/risk asses-
sor shall assumethat all of the readings are positive and shall
not state that a surface is free of lead-based paint.

(5) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall classify each
XRF reading that did not require substrate correction and
each corrected XRF reading for XRF readings that required
substrate correction as positive, negative, or inconclusive,
according to the performance characteristics sheet for the
XRF. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall not discard
XRF readings unless instructed to do so by the performance
characteristics sheet or the operating instructions from the
manufacturer. If the certified lead inspector/risk assessor or
elevated blood lead (EBL) inspector/risk assessor believes
that a reading classified as positive isin error, the certified
lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall collect a paint sample for labo-
ratory analysis. The certified lead inspector/risk assessor or
elevated blood lead (EBL) inspector/risk assessor shall
change the positive classification to negative only if the re-
sults of the laboratory analysis indicate that the surface is not
painted with lead-based paint. The certified lead inspector/
risk assessor or elevated blood lead (EBL) inspector/risk as-
sessor may assume that all inconclusive readings are positive
and classify them as such.

(6) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall resolve incon-
clusive readings as defined by the performance characteris-
tics sheet for the XRF by collecting paint samples for labora-
tory analysis. If the certified lead inspector/risk assessor or
elevated blood lead (EBL) inspector/risk assessor does not
resolve inconclusive readings by laboratory analysis, then
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall assume that the in-
conclusive readings are positive.

c. If lead-based paint isidentified through an inspection,
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor must conduct avisual in-
spection to determine the presence of |ead-based paint haz-
ards and any other potential lead hazards, including bare soil
in the dripline of a home where lead-based paint isidentified
on exterior components or |lead-based paint previously ex-
isted on exterior components, but has been removed, en-
closed, or encapsulated.

d. A certified lead inspector/risk assessor or a certified
elevated blood lead (EBL) inspector/risk assessor shall pre-
pare a written report for each residential dwelling or child-
occupied facility inspected. No later than three weeks after
the receipt of laboratory results, the certified lead inspector/
risk assessor or certified elevated blood lead (EBL)
inspector/risk assessor and shall send a copy of the report to
the property owner and to the
person requesting the inspection, if different. A certified lead
inspector/risk assessor or a certified elevated blood lead
(EBL) inspector/risk assessor shall maintain a copy of each
written report for no fewer less than three years. The inspec-
tion report shall include, at least:
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(1) A statement that the inspection was conducted to iden-
tify lead-based paint and lead-based paint hazardsin theres-
idential dwelling;

(1) (2) Date of each inspection;

{2) (3) Address of building;

{3) (4) Date of construction;

{4) (5) Apartment numbers (if applicable);

{(5) (6) The name, address, and telephone number of
the owner or owners of each residential dwelling or child-
occupied facility;

{6) (7) Name, signature, and certification number of each
certified lead inspector/risk assessor or certified elevated
blood lead (EBL) inspector/risk assessor conducting the in-
vestigation;

A (8) Name, address, and telephone number of each lab-
oratory conducting an analysis of collected samples;

{8) (9) Each testing method and-device-and sampling pro-
cedure employed for paint analysis, including quality control
data and, if used, the manufacturer, serial number, software,
and operating mode of any X-ray fluorescence (XRF) device
analyzer;

(10) XRF readings taken for calibration and calcula-
tions to demonstrate that the XRF is properly calibrated;

{9) (11) Specific locations by room of each painted com-
ponent tested for the presence of |ead-based paint and the re-
sults for each component expressed in terms appropriate to
the sampllng method used;

(12) A statement that all painted or finished components
that were not tested must be assumed to contain lead-based
paint;

{11) (13) A description of the location, type, and severity
of identified lead-based paint hazards, including the classifi-
cation of each tested surface as to whether it is a lead-based
paint hazard, and any other potential lead hazards, including
bare soil in the dripline of a home where lead-based paint is
identified on exterior components or lead-based paint pre-
viously existed on exterior components, but has been re-
moved, enclosed, or encapsulated; and

(a2} (14) A description of interim controls and lead
abatement options for each identified lead-based paint haz-
ard and a suggested prioritization for addressing each hazard.
If the use of an encapsulant or enclosure is recommended, the
report shall recommend a maintenance and monitoring
schedule for the encapsulant or enclosure:;

(15) Information regarding the owner’s obligations to
disclose known lead-based paint and lead-based paint haz-
ards upon sale or lease of residential property asrequired by
Subpart H of 24 CFR Part 35 and Subpart | of 40 CFR Part
745; and

(16) Information about the notification regarding lead-
based paint prior to renovation, remodeling, or repainting as
required by 641—Chapter 69.

70.6(3) A certified elevated blood lead (EBL) inspector/
risk assessor must conduct elevated blood lead (EBL) inspec-
tions according to the following standards. Beginning

March 1, 2000, elevated blood lead (EBL) inspections shall
be conducted only by a certified elevated blood lead (EBL)
inspector/risk assessor.

a. When conducting an elevated blood lead (EBL) in-
spection, the certified elevated blood lead (EBL) inspector/
risk assessor shall use the documented-methodologiesh-
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ment-} foI |OWI ng procedureﬁ

(1) Thecertified elevated blood lead (EBL) inspector/risk
assessor shall test paint in each room, including each exteri-
or side.

(2) The certified elevated blood lead (EBL) inspector/risk
assessor shall test each testing combination in each room.
One sample shall be taken for each testing combination in a
room. If a testing combination is not tested, it shall be as-
sumed to be painted with lead-based paint.

b. Paint shall be sampled tested using adequate quality
control by X-ray fluorescence or by laboratory analysis using
a recognized laboratory to determine the presence of |ead-
based paint on asurface. H-samplingby-X-ray-fluorescence;

Heugngand-UFban—De;eLepment-} If sampling tesu ng by
laboratory analysis, the certified elevated blood lead (EBL)
inspector/risk assessor shall collect paint samples using the
documented methodol ogies specified in guidance documents
issued by the department. If testing by X-ray fluorescence,
the certified elevated blood lead (EBL) inspector/risk asses-
sor shall use the following methodologies:

(1) Thecertified elevated blood lead (EBL) inspector/risk
assessor shall use an X-ray fluorescence analyzer that has a
performance characteristics sheet and shall use the X-ray
fluorescence analyzer according to the performance charac-
teristics sheet.

(2) The certified elevated blood lead (EBL) inspector/risk
assessor shall use the NIST 1.02 standard film or standards
provided by the manufacturer for calibration of the X-ray
fluorescence analyzer. The certified elevated blood lead
(EBL) inspector/risk assessor shall not state that any surface
isfree of lead-based paint unlessthe NIST 1.02 standard film
is used for calibration.

(3) Thecertified elevated blood lead (EBL) inspector/risk
assessor shall take calibration readings consisting of an av-
erage of three readings at the beginning of the inspection.

(4) If required by the performance characteristics shest,
the certified elevated blood lead (EBL) inspector/risk asses-
sor shall conduct substrate correction for all XRF readings
less than 4.0 milligrams of lead per square centimeter. For
each substrate that requires substrate correction, the certi-
fied elevated blood lead (EBL) inspector/risk assessor shall
completely remove all paint froman area of two different test-
ing combinations for that substrate. If possible, the areas
chosen for substrate correction should have initial XRF
readings of less than 2.5 milligrams of lead per square centi-
meter. For each testing combination, the certified elevated
blood lead (EBL) inspector/risk assessor shall remove paint
froman area that is at least aslarge as the XRF probe face-
plate. On each of the two areas, the certified elevated blood
lead (EBL) inspector/risk assessor shall place the NIST 1.02
standard film over the surface, and take three XRF readings
with the XRF used to conduct the inspection. The certified
elevated blood lead (EBL) inspector/risk assessor shall cal-
culate the arithmetic mean for these six readings and shall
subtract 1.02 from this arithmetic mean to obtain the sub-
strate correction value. The certified elevated blood lead
(EBL) inspector/risk assessor shall then subtract the sub-
strate correction value from each XRF reading for the sub-
strate requiring substrate correction to obtain the corrected
XRF reading. For example, if the six readings taken on the
NIST 1.02 standard filmwere 1.1, 1.3, 1.4, 1.0, 1.2, and 1.1,
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the arithmetic mean is calculated by the equation (1.1 + 1.3
+ 14+ 10+ 12+ 11)/6andisequal to 1.18. The substrate
correction valueis equal to 1.18 minus 1.02, or 0.16. If the
certified elevated blood lead (EBL) inspector/risk assessor
does not conduct substrate correction where required by the
performance characteristics sheet, then the certified elevated
blood lead (EBL) inspector/risk assessor shall assume that
all of the readings are positive and shall not state that a sur-
faceisfree of lead-based paint.

(5) The certified elevated blood lead (EBL) inspector/risk
assessor shall classify each XRF reading that did not require
substrate correction and each corrected XRF reading for
XRF readings that required substrate correction as positive,
negative, or inconclusive, according to the performance
characteristics sheet for the XRF. The certified elevated
blood lead (EBL) inspector/risk assessor may assume that all
inconclusive readings are positive and classify them as such.

(6) The certified elevated blood lead (EBL) inspector/risk
assessor shall resolve inconclusive readings as defined by the
performance characteristics sheet for the XRF by collecting
paint samples for laboratory analysis. If the certified ele-
vated blood lead (EBL) inspector/risk assessor does not re-
solve inconclusive readings, then the certified elevated blood
lead (EBL) inspector/risk assessor shall assume that the in-
conclusive readings are positive.

c. If lead-based paint is identified through an elevated
blood lead (EBL) inspection, the certified elevated blood lev-
el lead (EBL) inspector/risk assessor must conduct a visual
inspection to determine the presence of |ead-based paint haz-
ards and any other potentia lead hazards, including bare soil
in the play area or in the dripline of a home where lead-based
paint is identified on exterior components or lead-based
paint previously existed on exterior components, but has
been removed, enclosed, or encapsulated.

d. A No later than two weeks after the receipt of labora-
tory results, a certified elevated blood lead (EBL) inspector/
risk assessor shall prepare awritten report for each residen-
tial dwelling or child-occupied facility where an elevated
blood lead (EBL) inspection has been conducted and shall
provide a copy of this report to the property owner and the
occupant of the dwelling. The report shall include, at least:

(1) A statement that the elevated blood lead (EBL) inspec-
tion was conducted to identify lead-based paint and lead-
based paint hazards in the residential dwelling;

(1) (2) Date of each elevated blood lead (EBL) inspec-
tion;

{2 (3) Address of building;

{3) (4) Date of construction;

{4) (5) Apartment numbers (if applicable);

{(5) (6) The name, address, and telephone number of
the owner or owners of each residential dwelling or child-
occupied facility;

{6) (7) Name, signature, and certification number of each
certified elevated blood lead (EBL) inspector/risk assessor
conducting the investigation;

{A (8) Name, address, and telephone number of each lab-
oratory conducting an analysis of collected samples;

{8) (9) Each testing method and device-and sampling pro-
cedure employed for paint analysis, including quality control
data and, if used, the manufacturer, the serial number, soft-
ware, and operating mode of any X-ray fluorescence (XRF)
device analyzer;

(10) XRF readings taken for calibration and calcula-
tions to demonstrate that the XRF is properly calibrated;

{9) (11) Specific locations by room of each painted com-
ponent tested for the presence of |ead-based paint and the re-
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sults for each component expressed in terms appropriate to
the &ampllng method used;

(12) A statement that all painted or finished components
that were not tested must be assumed to contain lead-based
paint;

(13) A description of the location, type, and severity
of identified lead-based paint hazards, including the classifi-
cation of each tested surface as to whether it is a lead-based
paint hazard, and any other potential lead hazards, including
bare soil in the play area or in the dripline of a home where
lead-based paint is identified on exterior components or
lead-based paint previously existed on exterior components,
but has been removed, enclosed, or encapsulated; and

{42) (14) A description of interim controls and lead a
batement options for each identified lead-based paint hazard
and a suggested prioritization for addressing each hazard. If
the use of an encapsulant or enclosure is recommended, the
report shall recommend a maintenance and monitoring
schedule for the encapsulant or enclosure:;

(15) Information regarding the owner’s obligations to
disclose known lead-based paint and lead-based paint haz-
ards upon sale or lease of residential property asrequired by
Subpart H of 24 CFR Part 35 and Subpart | of 40 CFR Part
745; and

(16) Information about the notification regarding lead-
based paint prior to renovation, remodeling, or repainting as
required by 641—Chapter 69.

e. No change.

70.6(4) A certified lead inspector/risk assessor or a certi-
fied elevated blood lead (EBL) inspector/risk assessor must
conduct lead hazard screens according to the following stan-
dards. Beginning March 1, 2000, lead hazard screens shall
be conducted only by a certified lead inspector/risk assessor
or acertified elevated blood lead (EBL ) inspector/risk asses-
sor.

a. toe. Nochange.

f. Dust samples shall be collected by wipe samples using
the documented methodol ogies specified in guidance docu-
ments issued by the department. The minimum area for
a floor wipe sample shall be 0.50 square feet or 72 square
inches. The minimum area for a windowsill wipe sample and
for a window trough wipe sample shall be 0.25 square feet or
36 squareinches. Dust samples shall be anayzed by arecog-
nized laboratory to determine the level of lead.

g. No change.

h.  Paint shall be sampled tested using adequate quality
control by X-ray fluorescence or by laboratory analysis using
a recognized laboratory to determine the presence of |ead-
based paint on asurface. H-sampling-by-X-ray-fluorescence;

sampling t%ﬂ ng by Iaboratory analyss the certlfled
lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall collect paint samples using the
documented methodol ogies specified in guidance documents
issued by the department. If testing by X-ray fluorescence,
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall use the following
methodol ogies:

(1) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall use an X-ray
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fluorescence analyzer that has a performance characteristics
sheet and shall use the X-ray fluorescence analyzer accord-
ing to the performance characteristics sheet.

(2) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall use the Na-
tional Ingtitute of Sandards and Technology 1.02 milligrams
of lead per square centimeter standard reference material or
standards provided by the manufacturer for calibration of the
X-ray fluorescence analyzer.

(3) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall take calibra-
tion readings consisting of an average of three readings at
the beginning of the inspection.

(4) If required by the performance characteristics sheet,
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall conduct substrate
correction for all XRF readings less than 4.0 milligrams of
lead per square centimeter. For each substrate that requires
substrate correction, the certified lead inspector/risk asses-
sor or elevated blood lead (EBL) inspector/risk assessor
shall completely remove all paint from an area of two differ-
ent testing combinations for that substrate. |If possible, the
areas chosen for substrate correction should have initial
XRF readings of less than 2.5 milligrams of lead per square
centimeter. For each testing combination, the certified lead
inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall remove paint from an area that
isat least aslarge asthe XRF probe faceplate. On each of the
two areas, the certified lead inspector/risk assessor or ele-
vated blood lead (EBL) inspector/risk assessor shall place
the NIST 1.02 standard film over the surface, and take three
XRF readings with the XRF used to conduct the inspection.
The certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall calculate the arith-
metic mean for these six readings and shall subtract 1.02
from this arithmetic mean to obtain the substrate correction
value. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall then subtract
the substrate correction value from each XRF reading for the
substrate requiring substrate correction to obtain the cor-
rected XRF reading. For example, if the six readings taken
on the NIST 1.02 standard filmwere 1.1, 1.3, 1.4, 1.0, 1.2,
and 1.1, the arithmetic mean is calculated by the equation
(11+13+14+10+ 12+ 11)/6andisequal to 1.18. The
substrate correction value is equal to 1.18 minus 1.02, or
0.16. If the certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor does not conduct
substrate correction where required by the performance
characteristics sheet, then the certified lead inspector/risk
assessor or elevated blood lead (EBL) inspector/risk asses-
sor shall assume that all the readings are positive and shall
not state that a surface is free of lead-based paint.

(5) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall classify each
XRF reading that did not require substrate correction and
each corrected XRF reading for XRF readings that required
substrate correction as positive, negative, or inconclusive,
according to the performance characteristics sheet for the
XRF. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall not discard
XRF readings unlessinstructed to do so by the performance
characteristics sheet or the operating instructions from the
manufacturer. If the certified lead inspector/risk assessor or
elevated blood lead (EBL) inspector/risk assessor believes
that a reading classified as positive isin error, the certified
lead inspector/risk assessor or elevated blood lead (EBL)

NOTICES 1333

inspector/risk assessor shall collect a paint sample for labo-
ratory analysis. The certified lead inspector/risk assessor or
elevated blood lead (EBL) inspector/risk assessor shall
change the positive classification to negative only if the re-
sults of the laboratory analysis indicate that the surface is not
painted with lead-based paint. The certified lead inspector/
risk assessor or elevated blood lead (EBL) inspector/risk as-
sessor may assume that all inconclusive readings are positive
and classify them as such.

(6) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall resolve incon-
clusive readings as defined by the performance characteris-
tics sheet for the XRF by collecting paint samples for labora-
tory analysis. If the certified lead inspector/risk assessor or
elevated blood lead (EBL) inspector/risk assessor does not
resolve inconclusive readings by laboratory analysis, then
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall assume that the in-
conclusive readings are positive.

i. The following standards shall be used to determine
whether aresidential dwelling or child-occupied facility fails
alead hazard screen:

(1) No change.

(2) A residential dwelling shall fail alead hazard screen if
any floor dust lead level in a single-surface or composite-
surface dust sampleisgreater than or equal to 25 micrograms
per square foot.

(3) A residential dwelling shall fail alead hazard screen
if any interior windowsill dust level in a single-surface or
composite-surface dust sampleis greater than or equal to 125
micrograms per square foot.

(4) No change.

j. When conducting a lead hazard screen in multifamily
housing, a certified lead inspector/risk assessor or certified
elevated blood lead (EBL) inspector/risk assessor may sam-
ple each residential dwelling or choose residential dwellings
for sampling by random selection, targeted selection, or
wor st-case selection.

(1) If built before 1960 or if the date of construction is un-
known, the multifamily housing shall contain at least 20 Simi-
larly constructed and maintained residential dwellingsin or-
der to use random selection. If built from 1960 to 1977, the
multifamily housing shall contain at least 10 similarly
constructed and maintained residential dwellingsin order to
use random selection. The certified lead inspector/risk as-
sessor or elevated blood lead (EBL) inspector/risk assessor
shall use Table 1 to determine the number of residential
dwellings to randomly select for testing.

(2) If the multifamily housing contains five or more simi-
lar residential dwellings, the certified lead inspector/risk as-
sessor or elevated blood lead (EBL) inspector/risk assessor
may use targeted selection. If using targeted selection, the
certified lead inspector/risk assessor or elevated blood lead
(EBL) inspector/risk assessor shall use Table 2 to determine
the number of residential dwellingsto test. If the multifamily
housing has fewer than five similar dwellings, all residential
dwellings shall be tested. Residential dwellings chosen by
targeted selection shall meet as many of the following crite-
riaas possible:

1. Theresidential dwelling has been cited with a housing
or building code violation within the past year.

2. The property owner believes that the residential
dwelling isin poor condition.

3. The residential dwelling contains two or more chil-
dren between the ages of six months and six years. The certi-
fied lead inspector/risk assessor or elevated blood lead
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(EBL) inspector/risk assessor shall give preference to resi-
dential dwellings that house the largest number of children.
4. Theresidential dwelling serves as a day care facility.
5. Theresidential dwelling has been prepared for reoc-
cupancy within the past three months.
If additional residential dwellings are needed to meet the
minimum number specified in Table 2, the certified lead
inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall select them randomly. If too
many residential dwellings meet the criteria, residential
dwellings shall be eliminated randomly.

Table 2

Minimum Number of Residential Dwellings in Multifamily
Housing for Risk Assessment or Lead Hazard Screen

Through Targeted Selection
Number of
Smilar Number of Resi . .
Residential umber of Residential Dwellings to Sample*
Dwellings
1-4 All
5-20 4 residential dwellings or 50% (whichever is
greater)**
21-75 10 residential dwellings or 20% (whichever is
greater)**
76-125 17
126-175 19
176-225 20
226-300 21
301-400 22
401-500 23
501+ 24 + 1 residential dwelling for each additional
increment of 100 residential dwellings or less

*Does not include residential dwellings housing children with
elevated blood lead levels.

**For percentages, round up to determine number of residential
dwellings to be sampled.

k. If the multifamily housing contains five or more simi-
lar residential dwellings, the certified lead inspector/risk as-
sessor or elevated blood lead (EBL) inspector/risk assessor
may use worst case selection. If using worst case selection,
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall use Table 2 to deter-
mine the number of residential dwellingsto test. If the multi-
family housing has fewer than five smilar dwellings, all resi-
dential dwellings shall be tested.

[.  The following standards shall be used to determine
whether multifamily housing fails a lead hazard screen:

(1) The certified lead inspector/risk assessor or €levated
blood lead (EBL) inspector/risk assessor shall calculate the
arithmetic mean of the dust lead levels for carpeted floors,
uncar peted floors, and interior windowsills. If thearithmetic
mean for carpeted floors or uncarpeted floorsisgreater than
or equal to 25 micrograms per square foot, the multifamily
housing shall fail the lead hazard screen. If the arithmetic
mean for interior windowsillsis greater than or equal to 125
micrograms per sguare foot, the multifamily housing shall
fail the lead hazard screen. If the arithmetic mean for car-
peted floors or uncarpeted floorsisless than 25 micrograms
per square foot, but some of the samples have dust lead levels
that are greater than or equal to 25 micrograms per square
foot, then the residential dwellings where these samples were
taken and all other similar residential dwellingsin the multi-
family housing shall fail the lead hazard screen. If thearith-
metic mean for interior windowsills is less than 125 mi-
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crograms per square foot, but some of the samples have dust
lead levels that are greater than or equal to 125 micrograms
per square foot, then the residential dwellings where these
samples were taken and all other similar residential dwell-
ings in the multifamily housing shall fail the lead hazard
screen.

(2) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall evaluate the
results of paint sampling by component and location. If all
components at a given location are determined to be painted
with lead-based paint or are determined to not be painted
with lead-based paint, the certified lead inspector/risk asses-
sor or elevated blood lead (EBL) inspector/risk assessor may
assume this condition istruefor all similar residential dwell-
ings. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall not assume
that the multifamily housing is free of lead-based paint. If a
component at a given location is found to be painted with
lead-based paint in some residential dwellings and not
painted with lead-based paint in other residential dwellings,
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall assume that the
component is a lead-based paint hazard in all similar resi-
dential dwellings. If a component inaresidential dwelling is
determined or assumed to be lead-based paint, then the en-
tire group of similar residential dwellings in the multifamily
housing shall fail the lead hazard screen.

(3) Multifamily housing shall fail a lead hazard screen if
any bare soil isfound to be a soil-lead hazard.

} m.A certified lead inspector/risk assessor or a certified
elevated blood lead (EBL) inspector/risk assessor shall pre-
pare a written report for each residential dwelling or child-
occupied facility where a lead hazard screen is conducted.
No later than three weeks after the receipt of laboratory re-
sults, the certified lead inspector/risk assessor or certified
elevated blood lead (EBL) inspector/risk assessor and shall
send a copy of the report to the property owner and providea
copy-of-thisreport to the person requesting the lead hazard
screen, if different. A certified lead inspector/risk assessor or
acertified elevated blood lead (EBL) inspector/risk assessor
shall maintain a copy of each written report for no fewer less
than three years. The report shall include, at least:

(1) Date of each lead hazard screen;.

(2) Address of building;.

(3) Date of construction;.

(4) Apartment numbers (if applicable);.

(5) The name, address, and telephone number of the own-
er or owners of each residential dwelling or child-occupied
facility;.

(6) Name, signature, and certification number of each
certified lead inspector/risk assessor or certified elevated
blood lead (EBL) inspector/risk assessor conducting the in-
vestigation;.

(7) Name, address, and telephone number of each recog-
nized laboratory conducting an analysis of collected sam-
ples, including the identification number for each such labo-
ratory recognized by EPA under Section 405(b) of the Toxic
Substances Control Act (15 U.SC. 2685(b));.

(8) Results of the visual inspection;.

(9) Each testing method and device-and sampling proce-
dure employed for paint analysis, including quality control
data and, if used, the manufacturer, serial number, software,
and operating mode of any X-ray fluorescence (XRF) de-
vice; analyzer.

(10) If used, XRF readings taken for calibration and cal-
culations to demonstrate that the XRF is properly calibrated.
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{10) (11) Specific locations by room of each painted com-
ponent tested for the presence of |ead-based paint and the re-
sults for each component tested expressed in terms appropri-
ate to the sampling method used; .

{11) (12) All results of laboratory analysis of collected
paint, dust, and soil samples; . The results of dust sampling
shall bereported in micrograms of lead per square foot, and
the results of soil sampling shall be reported in parts per mil-
lion of lead. Results shall not be reported as “ not detect-
able”

{12) (13) Any other sampling resuilts; .

(14) A statement that all painted or finished components
that were not tested must be assumed to contain lead-based
paint.

{23) (15) Background information collected regarding
the physical characteristics of the residential dwelling or
child-occupied facility and occupant use patterns that may
cause lead-based paint exposure to at least one child under
the age of six years;-and .

{14} (16) Whether the residential dwelling or child-
occupied facility passed or failed the lead hazard screen and
recommendations, if warranted, for afollow-up lead inspec-
tion or risk assessment, and, as appropriate, any further ac-
tions.

(17) Information regarding the owner’s obligations to
disclose known lead-based paint and lead-based paint haz-
ards upon sale or lease of residential property asrequired by
Subpart H of 24 CFR Part 35 and Subpart | of 40 CFR Part
745.

(18) Information about the notification regarding lead-
based paint prior to renovation, remodeling, or repainting as
required by 641—Chapter 69.

70.6(5) A certified lead inspector/risk assessor or a certi-
fied elevated blood lead (EBL) inspector/risk assessor must
conduct risk assessments according to the following stan-
dards. Beginning March 1, 2000, risk assessments shall be
conducted only by a certified lead inspector/risk assessor or a
certified elevated blood lead (EBL) inspector/risk assessor.

a. to h. No change.

i. Dust samples; shall be collected by wipe samples us-
ing the documented methodologies specified in guidance
documents issued by the department. The minimum area for
a floor wipe sample shall be 0.50 square feet. The minimum
area for a windowsill wipe sample and for a window trough
wipe sample shall be 0.25 square feet. Soil soil; and paint
samples shall be collected using the documented methodol o-
gies specified in guidance documents issued by the depart-
ment. Dust and soil samples shall be analyzed by a recog-
nized laboratory to determine the level of lead. The results of
dust sampling shall be reported in micrograms of lead per
square foot, and the results of soil sampling shall be reported
in parts per million of lead. The results shall not be reported
as " not detectable.”

j- Paint shall be sampled tested using adequate quality
control by X-ray fluorescence or by laboratory analysis using
a recognized laboratory to determine the presence of lead-
based paint on asurface. If testing by laboratory analysis, the
certified lead inspector/risk assessor or elevated blood lead
(EBL) inspector/risk assessor shall collect paint samples us-
ing the documented methodologies specified in guidance
documents issued by the department. If testing by X-ray
fluorescence, the certified lead inspector/risk assessor or ele-
vated blood lead (EBL) inspector/risk assessor shall use the
following methodologies:

(1) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall use an X-ray
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fluorescence analyzer that has a performance characteristics
sheet and shall use the X-ray fluorescence analyzer accord-
ing to the performance characteristics sheet.

(2) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall use the NIST
1.02 standard film material or standards provided by the
manufacturer for calibration of the X-ray fluorescence ana-
lyzer. The certified lead inspector/risk assessor or €levated
blood lead (EBL) inspector/risk assessor shall not state that
any surface is free of lead-based paint unless the NIST 1.02
standard filmis used for calibration.

(3) Thecertified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall take calibra-
tion readings consisting of an average of three readings at
the beginning of the inspection.

(4) 1If required by the performance characteristics shest,
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall conduct substrate
correction for all XRF readings less than 4.0 milligrams of
lead per square centimeter. For each substrate that requires
substrate correction, the certified lead inspector/risk asses-
sor or elevated blood lead (EBL) inspector/risk assessor
shall completely remove all paint from an area of two differ-
ent testing combinations for that substrate. If possible, the
areas chosen for substrate correction should have initial
XRF readings of less than 2.5 milligrams of lead per square
centimeter. For each testing combination, the certified lead
inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall remove paint from an area that
isat least aslarge as the XRF probe faceplate. On each of the
two areas, the certified lead inspector/risk assessor or ele-
vated blood lead (EBL) inspector/risk assessor shall place
the NIST 1.02 standard film over the surface, and take three
XRF readings with the XRF used to conduct the inspection.
The certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall calculate the arith-
metic mean for these six readings and shall subtract 1.02
from this arithmetic mean to obtain the substrate correction
value. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall then subtract
the substrate correction value from each XRF reading for the
substrate requiring substrate correction to obtain the cor-
rected XRF reading. For example, if the six readings taken
on the NIST 1.02 standard filmwere 1.1, 1.3, 1.4, 1.0, 1.2,
and 1.1, the arithmetic mean is calculated by the equation
(11+13+14+ 10+ 12+ 11)/6andisequal to 1.18. The
substrate correction value is equal to 1.18 minus 1.02, or
0.16. If the certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor does not conduct
substrate correction where required by the performance
characteristics shest, then the certified lead inspector/risk
assessor or elevated blood lead (EBL) inspector/risk asses-
sor shall assumethat all of the readings are positive and shall
not state that a surface is free of lead-based paint.

(5) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall classify each
XRF reading that did not require substrate correction and
each corrected XRF reading for XRF readings that required
substrate correction as positive, negative, or inconclusive,
according to the performance characteristics sheet for the
XRF. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall not discard
XRF readings unless instructed to do so by the performance
characteristics sheet or the operating instructions from the
manufacturer. If the certified lead inspector/risk assessor or
elevated blood lead (EBL) inspector/risk assessor believes
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that a reading classified as positive isin error, the certified
lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall collect a paint sample for labo-
ratory analysis. The certified lead inspector/risk assessor or
elevated blood lead (EBL) inspector/risk assessor shall
change the positive classification to negative only if the re-
sults of the laboratory analysisindicate that the surface is not
painted with lead-based paint. The certified lead inspector/
risk assessor or elevated blood lead (EBL) inspector/risk as-
sessor may assume that all inconclusive readings are positive
and classify them as such.

(6) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall resolve incon-
clusive readings as defined by the performance characteris-
tics sheet for the XRF by collecting paint samples for labora-
tory analysis. If the certified lead inspector/risk assessor or
elevated blood lead (EBL) inspector/risk assessor does not
resolve inconclusive readings by laboratory analysis, then
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall assume that the in-
conclusive readings are positive.

k. When conducting a risk assessment in multifamily
housing, a certified lead inspector/risk assessor or certified
elevated blood lead (EBL) inspector/risk assessor may sam-
ple each residential dwelling or choose residential dwellings
for sampling by random selection, targeted selection, or
wor st-case selection.

(1) If built before 1960 or if the date of construction is un-
known, the multifamily housing shall contain at least 20 Simi-
larly constructed and maintained residential dwellingsin or-
der to use random selection. If built from 1960 to 1977, the
multifamily housing shall contain at least 10 similarly
constructed and maintained residential dwellingsin order to
use random selection. The certified lead inspector/risk as-
sessor or elevated blood lead (EBL) inspector/risk assessor
shall use Table 1 to determine the number of residential
dwellings to randomly select for testing.

(2) If the multifamily housing contains five or more simi-
lar residential dwellings, the certified lead inspector/risk as-
sessor or elevated blood lead (EBL) inspector/risk assessor
may use targeted selection. |If using targeted selection, the
certified lead inspector/risk assessor or elevated blood lead
(EBL) inspector/risk assessor shall use Table 2 to determine
the number of residential dwellingsto test. If the multifamily
housing has fewer than five similar dwellings, all residential
dwellings shall be tested. Residential dwellings chosen by
targeted selection shall meet as many of the following crite-
riaaspossible. If additional residential dwellings are need-
ed to meet the minimum number specified in Table 2, the cer-
tified lead inspector/risk assessor or elevated blood lead
(EBL) inspector/risk assessor shall select themrandomly. If
too many residential dwellings meet the criteria, residential
dwellings shall be eliminated randomly. Targeted selection
criteria are as follows:

1. Theresidential dwelling has been cited with a housing
or building code violation within the past year.

2. The property owner believes that the residential
dwelling isin poor condition.

3. Theresidential dwelling contains two or more chil-
dren between the ages of six months and six years. The certi-
fied lead inspector/risk assessor or elevated blood lead
(EBL) inspector/risk assessor shall give preference to resi-
dential dwellings that house the largest number of children.

4. Theresidential dwelling serves as a day care facility.

5. Theresidential dwelling has been prepared for reoc-
cupancy within the past three months.
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(3) If the multifamily housing contains five or more simi-
lar residential dwellings, the certified lead inspector/risk
assessor or elevated blood lead (EBL) inspector/risk asses-
sor may use worst case selection. If using wor st case selec-
tion, the certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall use Table 2 to
determine the number of residential dwellingsto test. If the
multifamily housing has fewer than five similar dwellings, all
residential dwellings shall be tested.

(4) Thefollowing standards shall be used to determine the
extent of lead-based paint hazards throughout multifamily
housing that is sampled by random selection, targeted selec-
tion, or wor st-case selection:

1. Thecertified lead inspector/risk assessor or €levated
blood lead (EBL) inspector/risk assessor shall calculate the
arithmetic mean of the dust lead levels for carpeted floors,
uncarpeted floors, interior windowsills, and window
troughs. If the arithmetic mean is greater than or equal to the
level defined as a dust lead hazard for the component, then
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall determine that a
dust lead hazard has been identified on the component
throughout the multifamily housing. If the arithmetic mean is
lessthan the level defined as a dust lead hazard for the com-
ponent, but some of the individual components have dust lead
levelsthat are greater than or equal to the level defined asa
dust lead hazard, then the certified lead inspector/risk asses-
sor or elevated blood lead (EBL) inspector/risk assessor
shall determine that a dust lead hazard has been identified on
the individual components and on all other similar compo-
nents throughout the multifamily housing.

2. Thecertified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall evaluate the
results of paint sampling by component and location. If all
components at a given location are determined to be painted
with lead-based paint or are determined to not be painted
with lead-based paint, the certified lead inspector/risk asses-
sor or elevated blood lead (EBL) inspector/risk assessor may
assume this condition istrue for all smilar residential dwell-
ings. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall not assume
that the multifamily housing is free of lead-based paint. If a
component at a given location is found to be painted with
lead-based paint in some residential dwellings and not
painted with lead-based paint in other residential dwellings,
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall assume that the
component is a lead-based paint hazard in all similar resi-
dential dwellings.

k1. A certified lead inspector/risk assessor or a certified
elevated blood lead (EBL) inspector/risk assessor shall pre-
pare a written report for each residential dwelling or child-
occupied facility where arisk assessment is conducted. No
later than three weeks after the receipt of laboratory resullts,
the certified lead inspector/risk assessor or certified el evated
blood lead (EBL) inspector/risk assessor and shall send a
copy of the report to the property owner and provide-a-copy

j to the person requesting the risk assessment, if
different. A certified lead inspector/risk assessor or a certi-
fied elevated blood lead (EBL) inspector/risk assessor shall
maintain a copy of the report for no fewer less than three
years. The report shall include, at least:

(1) to (5) No change.

(6) Name, signature, and certification number of each
certified lead inspector/risk assessor or certified elevated
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blood lead (EBL) inspector/risk assessor conducting the in-
vestigation;

(7) Name, address, and tel ephone number of each recog-
nized laboratory conducting an analysis of collected sam-
ples, including the identification number for each such labo-
ratory recognized by EPA under Section 405(b) of the Toxic
Substances Control Act (15 U.S.C. 2685(b));

(8) No change.

(9) Each testing method and device-and sampling proce-
dure employed for paint analysis, including quality control
data and, if used, the manufacturer, serial number, software,
and operating mode of any X-ray fluorescence (XRF) device
analyzer;

(10) If used, XRF readings taken for calibration and cal-
culations to demongtrate that the XRF is properly calibrated;

{10) (11) Specific locations by room of each painted com-
ponent tested for the presence of lead-based paint and the re-
sults for each component tested expressed in terms appropri-
ate to the sampling method used;

{11) (12) All results of laboratory analysis of collected
paint, dust, and soil samples;

{12) (13) Any other sampling resuilts;

(14) A statement that all painted or finished components
that were not tested must be assumed to contain lead-based
paint;

{23) (15) Background information collected regarding
the physical characteristics of the residential dwelling or
child-occupied facility and occupant use patterns that may
cause lead-based paint exposure to at least one child under
the age of six years;

{14} (16) To the extent that they are used as part of the
lead-based paint hazard determination, the results of any pre-
vious inspections or analyses for the presence of |ead-based
paint, or other assessments of |ead-based paint hazards;

{15) (17) A description of the location, type, and severity
of identified lead-based paint hazards, and any other poten-
tial lead hazards, including bare soil in the play area or in the
dripline of a home where lead-based paint is identified on ex-
terior components or lead-based paint previously existed on
exterior components, but has been removed, enclosed, or en-
capsulated; and

{a6) (18) A description of interim controls and lead
abatement options for each identified lead-based paint haz-
ard and a suggested prioritization for addressing each hazard.
If the use of an encapsulant or enclosure is recommended, the
report shall recommend a maintenance and monitoring
schedule for the encapsulant or enclosure;;

(19) Information regarding the owner’s obligations to
disclose known lead-based paint and lead-based paint haz-
ards upon sale or lease of residential property asrequired by
Subpart H of 24 CFR Part 35 and Subpart | of 40 CFR Part
745; and

(20) Information about the notification regarding lead-
based paint prior to renovation, remodeling, or repainting as
required by 641—Chapter 69.

70.6(6) A certified lead abatement contractor or certified
lead abatement worker must conduct lead abatement accord-
ing to the following standards. Beginning March 1, 2000,
lead abatement shall be conducted only by a certified lead
abatement contractor or a certified lead abatement worker.

a and b. No change.

c. A certified lead abatement contractor shall notify the
department in writing at least seven days prior to the com-
mencement of lead abatement in a residential dwelling or
child-occupied facility. The notification shall include the
following information:
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(1) The address, including apartment numbers, where
lead abatement will be conducted.

(2) The dates when lead abatement will be conducted.

(3) The name, address, telephone number, and lowa certi-
fication number, and the signature of the contact for of the
certified firm that will conduct the work.

(4) The name, address, telephone number, and lowa certi-
fication number, and the signature of for the certified lead
abatement contractor who will serve as the contact person for
the project.

(5) to (8) No change.

(9) A brief description of the lead abatement work to be
done.

d. A certified lead abatement contractor shall submit a
revised notification to the department if any information in
the original notification changes.

de. A certified lead abatement contractor or a certified
project designer shall develop an occupant protection plan
for al lead abatement projects prior to starting lead abate-
ment and shall implement the occupant protection plan dur-
ing the lead abatement project. The occupant protection plan
shall be unique to each residential dwelling or child-occupied
facility. The occupant protection plan shall describe the mea-
sures and management procedures that will be taken during
thelead abatement to protect the building occupants from ex-
posure to any lead-based paint hazards.

ef. Approved methods must be used to conduct lead
abatement and prohibited work practices must not be used to
conduct lead abatement. The following are prohibited work
practices:

(1) to (5) No change.

f g. Soil abatement shall be conducted using one of the
following methods:

(1) If soil isremoved, soil that is a soil-lead hazard shall
be replaced by soil with alead concentration as close to the
local background as practicable, but no-greater less than 400
parts per million. The soil that is removed shall not be used
as topsoil at another residential property or child-occupied
facility.

(2) If sail isnot removed, the il that is a soil-lead hazard
shall be remediated to meet the definition of “ permanently
covered soil.”

h. If lead-based paint is removed from a surface, the sur-
face shall be repainted or refinished prior to postabatement
clearance dust sampling. A certified lead inspector/risk as-
sessor or a certified elevated blood lead (EBL) inspector/risk
assessor shall visually verify that lead-based paint was re-
moved from a surface prior to repainting or refinishing.

i. If components painted with lead-based paint are re-
moved, the replacement components shall be installed prior
to postabatement clearance testing.

gj. Postabatement clearance procedures shall be con-
ducted by a certified lead inspector/risk assessor or a certified
elevated blood lead (EBL) inspector/risk assessor. Post-
abatement clearance testing shall be performed by persons
or entitiesindependent of those performing lead abatement,
unless the designated party uses qualified in-house em-
ployees to conduct postabatement clearance testing. Anin-
house employee shall not conduct both lead abatement and
the postabatement clearance testing for this work. Post-
abatement clearance testing shall be conducted using the fol-
lowing procedures:

(1) Following an a lead abatement, the certified lead
inspector/risk assessor or certified elevated blood lead
(EBL) inspector/risk assessor avi i ion shdl review
the report of the lead inspection, risk assessment, or visual
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assessment done prior to the lead abatement project and the
lead abatement specifications to determine the lead-based
paint hazards that were to be abated by the lead abatement
project. The certified lead inspector/risk assessor or certi-
fied elevated blood lead (EBL) inspector/risk assessor shall
perform a visual inspection be-performed to determine if all
lead-based paint hazards that were to be abated have been
abated and to determine if deteriorated paint surfaces or vis-
ible amounts of dust, debris, or residue are still present in the
rooms where lead abatement was conducted. If lead-based
paint hazards that were to be abated by the project or deterio-
rated paint surfaces or visible amounts of dust, debris, or resi-
due are present in the rooms where lead abatement was con-
ducted, these conditions must be eliminated prior to the con-
tinuation of the clearance procedures. However, elimination
of deteriorated paint is not required if it has been determined
through paint testing or a lead-based paint inspection that
the deteriorated paint is not lead-based paint. Following an
exterior lead abatement, a visual inspection shall be con-
ducted to determine if all lead-based paint hazards that were
to be abated have been abated and to determine if any visible
dust and debris remains on any horizontal surfaces in the
outdoor living areas close to the abated surface. 1n addition,
a visual inspection shall be conducted to determine the pres-
ence of paint chips on the dripline or next to the foundation
below any exterior surface that was abated. |f lead-based
paint hazards that were to be abated by the project are still
present, these conditions must be eliminated prior to the con-
tinuation of the clearance procedures. If visible dust, debris,
or paint chips are present, they must be removed fromthe site
and properly disposed of according to all applicable federal,
state, and local standards.

(2) Following the visua inspection and any required post-
abatement cleanup, the certified lead inspector/risk assessor
or certified elevated blood lead (EBL) inspector/risk asses-
sor shall conduct clearance sampling for lead in dust shall-be
conducted. Clearance sampling may be conducted by em-
ploying single-surface sampling or composite dust sampling.

(3) No change.

(4) Dust samples shall be collected by wipe samples using
the documented methodol ogies specified in guidance docu-
ments issued by the department. The minimum area for
a floor wipe sample shall be 0.50 square feet or 72 square
inches. The minimumarea for a windowsill wipe sample and
for a window trough wipe sample shall be 0.25 square feet or
36 squareinches. Dust samples shall be analyzed by arecog-
nized laboratory to determine the level of lead.

(5) The following postabatement clearance activities
shall be conducted as appropriate based upon the extent or
manner of lead abatement activities conducted in the residen-
tial dwelling or child-occupied facility:

1. After conducting an a lead abatement with contain-
ment between abated and unabated areas, three dust samples
shall be taken from each of no fewer than four rooms, hall-
ways, or stairwells within the containment area. Dust sam-
ples shall be taken from one interior windowsill and from one
window trough (if available), and one dust sample shall be
taken from the floor of each of no fewer than four rooms,
hallways, or stairwells within the containment area. In addi-
tion, one dust sample shall be taken from the floor outside the
of each individual containment area. If there are fewer than
four rooms, hallways, or stairwells within the containment
area, then all rooms, halways, and stairwells shal be
sampled.

2. After conducting an alead abatement with no contain-
ment between abated and unabated areas, three dust samples
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shall be taken from each of no fewer than four rooms,
hallways, or stairwells in the residential dwelling or child-
occupied facility. Dust samples shall be taken from oneinte-
rior windowsill and from one window trough (if available),
and one dust sample shall be taken from the floor of each
room, hallway, or stairwell selected. If there are fewer than
four rooms, hallways, or stairwellsin the residential dwelling
or child-occupied facility, then al rooms, hallways, and stair-
Wellsshall besampled

tractors and certified lead abatement workers who abate or
clean the dwellings shall not have any knowledge of which
rooms or surfaces will be selected for the dust samples.

- Reserved.

(7) The certified lead inspector/risk assessor or certified
elevated blood lead (EBL) inspector/risk assessor shall
compare the residual lead level as determined by the labora-
tory analysis from each single-surface dust sample with ap-
plicable single-surface clearance levels for lead in dust on
floors, interior windowsills, and window troughs. If the re-
sidual lead level in a single-surface dust sample exceedsis
greater than or equal to the applicable clearance level for a
floor, interior windowsill, or window trough, then all-the
components the failed component in each room with a repre-
sented-by-the failed single-surface dust sample and that type
of component in each room that Was not tested shall bere-
cleaned andretes . Addition-
al clearance samples shall be taken from the failed compo-
nent in each room where it failed and from enough additional
rooms that were not previously tested so that four rooms are
sampled. If four rooms are not available, then each available
room shall be retested. The certified lead inspector/risk
assessor or certified elevated blood lead (EBL) inspector/
risk assessor shall evaluate the results of thistesting to deter-
mine if the recleaned components meet the clearance level.
The components must be recleaned and retested until the
clearance level is met.

(8) The certified lead inspector/risk assessor or certified
elevated blood lead (EBL) inspector/risk assessor shall
compare the residual lead level as determined by the labora-
tory analysis from each composite dust sample with applica-
ble single-surface clearance levels for lead in dust on floors,
interior windowsills, and window troughs divided by half the
number of subsamplesin the composite sample. If theresid-
ual lead level in a composite dust sample exceeds is greater
than or equal to the applicable clearance level divided by half
the number of subsamplesin the composite sample, then all
the components represented by the failed composite dust
sample shall be recleaned and retested until clearance levels
are met.

h k. In amultifamily dwellingwith housing consisting of
at least 20 similarly constructed and maintained residential
dwellings, random sampling selection for the purpose of
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clearance testing may be conducted if the following condi-
tions are met:

(1) The certified lead inspector/risk assessor or certified
elevated blood lead (EBL) inspector/risk assessor shall ran-
domly select the residential dwellings that will be sampled.
The certified lead abatement contractors and certified lead
abatement workers who abate or clean the dwellings do not
know which residential dwellingswill be selected for the ran-
dom sampling selection or which rooms or surfaces will be
selected for the dust samples.

(2) The certified lead inspector/risk assessor or certified
elevated blood lead (EBL) inspector/risk assessor shall use
Table 1 to determine the minimum number of residential
dwel lings selected for dust &ampllng A—scmgrenpnumber—ei

shall prowde a 95 percent Ievel of confldence that no more
than 5 percent or 50 of theresidential dwellings (whichever is
smaller) in the randomly sampled population exceed are
greater than or egual to the appropriate clearance levels.

(3) The certified lead inspector/risk assessor or certified
elevated blood lead (EBL) inspector/risk assessor shall sam+
ple Fhe the randomly selected residential dwellings shall-be
sampled and evaluated evaluate them for clearance accord-
ing to the procedures found in paragraph-70.6(6)“g." para-
graphs 70.6(6)“ h” through “j.”

I.  No later than three weeks after the property passes
clearance, the certified lead inspector/risk assessor or certi-
fied elevated blood lead (EBL) inspector/risk assessor shall
send a report to the lead abatement contractor that contains
the items required by subparagraphs 70.6(6)“ m” (7) through
(9).

i m.The certified lead abatement contractor or a certified
project designer shall prepare an a lead abatement report
containing the following information:

(1) A copy of the original and any revised lead abatement
notifications.

@) (2) Starting and completion dates of the lead abate-
ment project.

(3) The name, address, and telephone number of the prop-
erty owner(s).

{2 (4) The name, and address, and signature of each the
certified lead abatement contractor and certified lead abate-
ment worker and of the certified firm contact for the firm con-
ducting the lead abatement.

(5) Whether or not containment was used and, if contain-
ment was used, the locations of the containment.

{3) (6) The occupant protection plan required by para-

raph 70.6(6)“d.” 70.6(6)" e.”

{4) (7) The name, address, and signature of each certified
lead inspector/risk assessor or certified elevated blood lead
(EBL) inspector/risk assessor conducting clearance sam-
pling, the date on which the clearance testing was conducted,
the results of the visual inspection for the presence of lead
hazards that were not abated as specified, deteriorated paint
and visible dust, debris, residue, or paint chipsintheinterior
rooms and exterior areas where lead abatement was con-
ducted, and the results of all postabatement clearance testing
and all soil analyses, if applicable. The results of dust sam-
pling shall be reported in micrograms of lead per square foot
by location of sample, and the results of soil sampling shall
be reported in parts per million of lead. The results shall not
be reported as “ not detectable.” If random selection was
used to select the residential dwellings that were sampled, the
report shall state that random selection was used, the number
of residential dwellings that were sampled, and how this
number was deter mined.
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(8) A statement that the lead abatement was or was not
done as specified and that the rooms and exterior areas
where lead abatement was conducted did or did not passthe
visual clearance and the clearance dust testing. If the certi-
fied lead inspector/risk assessor or certified elevated blood
lead (EBL) inspector/risk assessor conducting the clearance
testing cannot verify that all lead-based paint hazards have
been abated, the report shall contain the following state-
ment:

“ The purpose of this clearance report is to verify that the
lead abatement project was done according to the project
specifications. This residential dwelling may still contain
hazardous |ead-based paint, soil-lead hazards, or dust-lead
hazards in the rooms or exterior areas that were not included
in the lead abatement project.”

{5) (9) The name, and address, and telephone number of
each recognized laboratory that-conducted-the conducting an
analysis of clearance samples and soil samples, including the
identification number for each such laboratory recognized
by EPA under Section 405(b) of the Toxic Substances Control
Act (15 U.S.C. 2685(b)).

{6) (10) A detailed written description of the lead abate-
ment project, including lead abatement methods used, loca
tions of rooms and components where lead abatement oc-
curred, reasons for selecting particular lead abatement meth-
ods, and any suggested monitoring of encapsulants or enclo-
sures.

(11) Information regarding the owner’s obligations to
disclose known lead-based paint and lead-based paint haz-
ards upon sale or lease of residential property asrequired by
Subpart H of 24 CFR Part 35 and Subpart | of 40 CFR Part
745,

(12) Information about the notification regarding lead-
based paint prior to renovation, remodeling, or repainting as
required by 641—Chapter 69.

(13) If applicable, a copy of the written consent or waiv-
er required by subrule 70.6(11).

} n. Thelead abatement report shall be completed no later
than 30 days after the lead abatement project passes clear-
ance testing.

k 0. The certified lead abatement contractor shall maintain
all reports and plans required in this subrule for aminimum
of three years.

I p. The certified lead abatement contractor shall provide
acopy of al reports required by this subrule to the building
owner and to the person who contracted for the lead abate-
ment, if different.

70.6(7) A certified lead inspector/risk assessor, a certified
elevated blood lead (EBL) inspector/risk assessor, or a certi-
fied sampling technician must conduct visual risk assess-
ments according to the following standards. Beginning
March 1, 2000, visua risk assessments shall be conducted
only by acertified lead inspector/risk assessor, a certified ele-
vated blood lead (EBL) inspector/risk assessor, or a certified
sampling technician.

a. No change.

b. A visua inspection for risk assessment shall be under-
taken to locate the existence of deteriorated paint and other
potential lead-based paint hazards and to assess the extent
and causes of the paint deterioration. A certified lead
inspector/risk assessor, a certified elevated blood lead (EBL)
inspector/risk assessor, or a certified sampling technician
shall assess each component in each room, including each
exterior side.

c. A certified lead inspector/risk assessor, a certified ele-
vated blood lead (EBL) inspector/risk assessor, or a certified
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sampling technician shall prepare a written report for each
residential dwelling or child-occupied facility where avisual
risk assessment is conducted. No later than three weeks after
completing the visual risk assessment, the certified lead
inspector/risk assessor, certified elevated blood lead (EBL)
inspector/risk assessor, or certified sampling technician and
shall send a copy of the report to the property owner and pro-

report to the person requesting the visual
risk assessment, if different. A certified lead inspector/risk
assessor, a certified elevated blood lead (EBL) inspector/risk
assessor, or a certified sampling technician shall maintain a
copy of the report for no fewer lessthan three years. There-
port shall include, at least:

(2) to (6) No change.

(7) A statement that all painted or finished components
must be assumed to contain |ead-based paint;

D (8) Specific locations of painted or finished compo-
nents identified aslikely to contain lead-based paint and like-
ly to be lead-based paint hazards; and

{8) (9) Information for the owner and occupants on how
to reduce lead hazards in the residential dwelling or child-
occupied facility:;

(10) Information regarding the owner’s obligations to
disclose known |ead-based paint and lead-based paint haz-
ards upon sale or lease of residential property asrequired by
Subpart H of 24 CFR Part 35 and Subpart | of 40 CFR Part
745; and

(11) Information about the notification regarding lead-
based paint prior to renovation, remodeling, or repainting as
required by 641—Chapter 69.

70.6(8) A certified lead inspector/risk assessor, a certified
elevated blood lead (EBL) inspector/risk assessor, or a certi-
fied sampling technician must conduct clearance testing ac-
cording to the following standards. Beginning March 1,
2000, clearance testing following lead abatement shall be
conducted only by a certified lead inspector/risk assessor or a
certified elevated blood lead (EBL) inspector/risk assessor.
Beginning September 15, 2000, clearance testing after inter-
im controls, paint stabilization, standard treatments, ongoing
lead-based paint maintenance, and rehabilitation pursuant to
24 CFR 35.1340 shall be conducted only by certified sam-
pling technicians, certified lead inspector/risk assessors, or
certified elevated blood lead (EBL) inspector/risk assessors.

a. Clearance testing following lead abatement shall be
conducted according to paragraph70.6(6)“g.~ paragraphs
70.6(6)"“ h" through “1.”

b. Clearance testing after interim controls, paint stabi-
lization, standard treatments, ongoing lead-based paint main-
tenance, and rehabilitation pursuant to 24 CFR 35.1340 shall
be conducted according to the following standards:

(1) A certified sampling technician shall perform clear-
ance testing only for a single-family property or for individu-
a dwelling-units residential dwellings and associated com-

mon areas in a multiunit-property multifamily housing. A
certified sampling technician shall not perform clearance

testing using random sampling selection of dwelling-units

residential dwelllngs or common areasin mult|fam|Iy hous-

2 A certlf ed Iead mspector/rlsk assessor, a certified ele-
vated blood lead (EBL) inspector/risk assessor, or a certified
sampling technician shall review the report of the lead in-
spection, risk assessment, or visual assessment done prior to
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interim controls, paint stabilization, standard treatments, on-
going lead-based paint maintenance, or rehabilitation con-
ducted pursuant to 24 CFR Part 35 and the project specifica-
tions to determine the lead-based paint hazards that were to
be controlled by the project. A certified lead inspector/risk
assessor, a certified elevated blood lead (EBL) inspector/risk
assessor, or a certified sampling technician

tion shall performa visual inspection to deter-

mine if all lead-based paint hazards that were to be con-
trolled by the project have been controlled and to determine
if deteriorated paint surfaces or visible amounts of dust, de-
bris, or residue are still present in the rooms where interim
controls, paint stabilization, standard treatments, ongoing
lead-based paint maintenance, or rehabilitation were con-
ducted pursuant to 24 CFRPart 35.

If Iead based pal nt hazardsthat were to be
controlled by the project, deteriorated paint surfaces or vis-
ible amounts of dust, debris, or residue are present in these
rooms, these conditions must be eliminated prior to the con-
tinuation of the clearance testing. However, elimination of
deteriorated paint is not required if it has been determined
through a lead-based paint inspection that the deteriorated
paint is not lead-based paint. If exterior painted surfaces
have been disturbed by the interim controls, paint stabiliza-
tion, standard treatments, ongoing lead-based paint mainte-
nance, or rehabilitation conducted pursuant to 24 CFR Part
35, the visual inspection shall include an assessment to deter-
mine if all exterior lead-based paint hazards that were to be
controlled by the project have been controlled and to deter-
mine if any visible dust or debris remains on any horizontal
surfaces in the outdoor living areas

closeto the affected exterior painted sur-
faces. In addition, a visual inspection shall be conducted to
determine if paint chi ps are present on the dripline or next to
the foundation below any exterior painted surface that was
treated. If lead-based paint hazards that were to be con-
trolled by the project are still present, these conditions must
be eliminated prior to the continuation of the clearance pro-
cedures. lAsuaL If VISl ble dust or debrls or pal nt chips are

chmsenmegqudsqau they must be removed from the ste
and properly disposed of according to all applicable federal,
state, and local standards.

(3) and (4) No change.

(5) Dust samples shall be collected by wipe samples using
the documented methodol ogies specified in guidance docu-
ments issued by the department. The minimum area for
a floor wipe sample shall be 0.50 square feet or 72 square
inches. The minimumarea for a windowsill wipe sample and
for a window trough wipe sample shall be 0.25 square feet or
36 squareinches. Dust samples shall be analyzed by arecog-
nized laboratory to determine the level of lead.

(6) Thefollowing clearance activities shall be conducted
as appropriate based upon the extent or manner of interim
controls, paint stabilization, standard treatments, ongoing
lead-based paint maintenance, or rehabilitation conducted
pursuant to 24 CFR Part 35 in the residential dwelling or
child-occupied facility:

1. After conducting interim controls, paint stabilization,
standard treatments, ongoing lead-based paint maintenance,
or rehabilitation pursuant to 24 CFR Part 35, with contain-
ment between treated and untreated areas, three dust samples
shall be taken from each of no fewer than four rooms, hall-
ways, or stairwells within the containment area. Dust sam-
ples shal be taken from oneinterior windowsill and from one
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window trough (if available), and one dust sample shall be
taken from the floor of each of no fewer than four rooms,
hallways, or stairwells within the containment area. In addi-
tion, one dust sample shall be taken from the floor outside the
of each individual containment area. If there are fewer than
four rooms, hallways, or stairwells within the containment
area, then all rooms, halways, and stairwells shal be
sampled.

2. After conducting interim controls, paint stabilization,
standard treatments, ongoing lead-based paint maintenance,
or rehabilitation pursuant to 24 CFR Part 35, with no con-
tainment between treated and untreated areas, three dust
samples shall be taken from each of no fewer than four
rooms, hallways, or stairwellsin the residential dwelling or
child-occupied facility. Dust samples shall be taken from
one interior windowsill and window trough (if available),
and one dust sample shall be taken from the floor of each
room, hallway, or stairwell selected. If there are fewer than
four rooms, hallways, or stairwellsin the residential dwelling
or child-occupied facility, then al rooms, halways, and stair-
wells shall besampled

con uctl ng the work or cI eanl ng the dwellings shall not know
which rooms or surfaces will be selected for the dust samples.

(8) The certified lead inspector/risk assessor, certified
elevated blood lead (EBL) inspector/risk assessor, or certi-
fied sampling technician shall compare the residual lead lev-
el as determined by the laboratory analysis from each single-
surface dust sample with applicable single-surface clearance
levels for lead in dust on floors, interior windowsills, and
window troughs. If theresidual lead level in asingle-surface
dust sample-exceedsis greater than or equal to the applicable
clearance level for a floor, interior windowsill, or window

trough, then all-the componentsthe failed component in each
room with a represented-by the failed single-surface dust

sample and that type of component in each room that was not
tested shall be recleaned and-retested-until-clearance levels
aremet. Additional clearance samples shall be taken from
the failed component in each room where it failed and from
enough additional rooms that were not previously tested so
that four rooms are sampled. If four rooms are not available,
then each available room shall beretested. The certified lead
inspector/risk assessor, certified elevated blood lead (EBL)
inspector/risk assessor, or certified sampling technician
shall evaluate the results of thistesting to determine if the re-
cleaned components meet the clearance level. The compo-
nents must be recleaned and retested until the clearance level
ismet.

(9) The certified lead inspector/risk assessor, certified
elevated blood lead (EBL) inspector/risk assessor, or certi-
fied sampling technician shall compare the residual lead lev-
el as determined by the laboratory analysis from each com-
posite dust sample with applicable single-surface clearance
levels for lead in dust on floors, interior windowsills, and
window troughs divided by half the number of subsamplesin
the composite sample. If the residua lead level in acompos-
ite dust sample-exceedsis greater than or equal to the appli-
cable clearance level divided by half the number of subsam-
plesin the composite sample, then all the components repre-
sented by the failed composite dust sample shall be recleaned
and retested until clearance levels are met.
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c. In a multifamily dwelling housing consisting of at
least 20 with similarly constructed and maintained residen-
tia dwellings, random sampling selection for the purpose of
clearance testing may be conducted if the following condi-
tions are met:

(1) Thecertified lead inspector/risk assessor, or certified
elevated blood lead (EBL) inspector/risk assessor shall ran-
domly select the dwellings that will be sampled. The contrac-
tors and the workers who conducted the lead abatement, in-
terim controls, paint stabilization, standard treatments, ongo-
ing lead-based paint maintenance, or rehabilitation do not
know which residential dwellingswill be selected for the ran-
dom sampling selection.

(2) Thecertified lead inspector/risk assessor, or certified
elevated blood lead (EBL) inspector/risk assessor shall use
Table 1 to determine the minimum number of dwellings se-
Iected for dust samplmg This shaII A—satﬂepent—number—et

V|de a95 peroent Ievel of confldencethat no more than 5 per-
cent or 50 of the residential dwellings (whichever is smaller)
in the randomly sampled population exceed are greater than
or egual to the appropriate clearance levels.

(3) Thecertified lead inspector/risk assessor, or certified
elevated blood lead (EBL) inspector/risk assessor shall sam-
ple the randomly selected residential dwellings shall—be
sampled and evaluated evaluate them for clearance accord-
ing to the procedures found in paragraph-70.6(6)“g-" para-
graphs 70.6(6)" h” through *j.”

(4) Theclearancetesting is conducted by a certified lead
inspector/risk assessor or a certified elevated blood lead
(EBL) inspector/risk assessor.

d. A clearance report must be prepared that provides
documentation of the lead abatement, interim controls, paint
stabilization, standard treatments, ongoing lead-based paint
maintenance, or rehabilitation conducted pursuant to 24
CFR Part 35 as well as the clearance testing. When lead
abatement is performed, the report shall be an a lead abate-
ment report in accordance with paragraph z
70.7(6)*m.”  When interim controls, paint stab|I|zar[|on
standard treatments, ongoing lead-based paint maintenance,
or rehabilitation pursuant to 24 CFR Part 35 are performed,
the certified lead inspector/risk assessor, certified elevated
blood lead (EBL) inspector/risk assessor, or certified sam-
pling technician shall prepare a written report for each resi-
dential dwelling or child-occupied facility where clearance
testing is conducted. No later than 30 days after the property
passes clearance, the certified lead inspector/risk assessor,
certified elevated blood lead (EBL) inspector/risk assessor,
or certified sampling technician shall send a copy of the re-
port to the property owner and to the person requesting the
clearancetesting, if different. The clearance report shall in-
clude the following information:

(1) No change.

(2) The following information regarding the clearance
testing:

1. and 2. No change.

3. Whether or not containment was used and, if contain-
ment was used, the locations of the containment.

4. If random selection was used to select the residential
dwellings that were sampled, the report shall state that ran-
dom selection was used, the number of residential dwellings
that were sampled, and how this number was deter mined.

3 5. The results of the visua inspection for the presence of
deteriorated paint and visible dust, debris, residue, or paint
chipsin the rooms where interim controls, paint stabilization,
standard treatments, ongoing lead-based paint maintenance,
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or rehabilitation were conducted pursuant to 24 CFR Part
35.

4 6. The results of the analysis of dust samples, in mi-
crograms per square foot, by location of sample. Theresults
shall not be reported as “ not detectable.”

7. A statement that the interim controls, paint stabiliza-
tion, standard treatments, ongoing lead-based paint mainte-
nance, or rehabilitation conducted pursuant to 24 CFR Part
35 were or were not done as specified and that the rooms and
exterior areas where these activities were conducted did or
did not passthe visual clearance and the clearance dust test-
ing. If the certified lead inspector/risk assessor, certified ele-
vated blood lead (EBL) inspector/risk assessor, or certified
sampling technician conducting the clearance testing cannot
verify that all lead-based paint hazards have been controlled,
the report shall contain the following statement:

“ The purpose of this clearance report isto verify that this
lead hazard control project was done according to the project
specifications. This residential dwelling may still contain
hazardous |ead-based paint, soil-lead hazards, or dust-lead
hazards in the rooms or exterior areas that were not included
in the lead hazard control project.”

5 8. The name, -and address, and telephone number of each
recognized laboratory that-conducted-theconducting an anal-
ysis of the dust samples, including the identification number
for each such laboratory recognized by EPA under Section
405(b) of the Toxic Substances Control Act (15 U.S.C.
2685(b)).

(3) The following information on the interim controls,
paint stabilization, standard treatments, ongoing |lead-based
paint maintenance, or rehabilitation for which clearance test-
ing was performed:

1. and 2. No change.

3. A detailed written description of the interim controls,
paint stabilization, standard treatments, ongoing |lead-based
paint maintenance, or rehabilitation, including the methods
used, locations of exterior surfaces, interior rooms, common
areas, and components where the hazard reductlon act|V|ty

4. No change.

5. Information regarding the owner’s obligations to dis-
close known |ead-based paint and lead-based paint hazards
upon sale or lease of residential property asrequired by Sub-
part H of 24 CFR Part 35 and Subpart | of 40 CFR Part 745.

6. Information about the notification regarding lead-
based paint prior to renovation, remodeling, or repainting as
required by 641—Chapter 69.

e. A certified lead inspector/risk assessor or a certified
elevated blood lead (EBL) inspector/risk assessor or a certi-
fied sampling technician shall maintain a copy of the clear-
ance testing information included in the lead abatement re-
port specified in paragraph 70-6(6)“h” 70.6(6)" m”’ for no
fewer than three years. A certified lead inspector/risk asses-
sor, a certified elevated blood lead (EBL) inspector/risk
assessor, or a certified sampling technician shall maintain a
copy of the clearance testing report specified in paragraph
70.6(8)“d” for no fewer than three years.

f. Clearancetesting shal be performed by persons or en-
tities independent of those performing lead abatement, inter-
im controls, paint stabilization, standard treatments, ongoing
lead-based paint maintenance, or rehabilitation, unless the
designated party uses qualified in-house employees to con-
duct clearance testing. An in-house employee shall not con-
duct both lead abatement, interim controls, paint stabiliza-
tion, standard treatments, ongoing lead-based paint mainte-
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nance, or rehabilitation and the clearance examination for
this work.

ITEM 12. Renumber subrules 70.6(9) to 70.6(12) as
70.6(10) to 70.6(13) and adopt the following new subrule
70.6(9):

70.6(9) A certified lead inspector/risk assessor or a certi-
fied elevated blood lead (EBL) inspector/risk assessor shall
conduct paint testing pursuant to 24 CFR Part 35 according to
the following standards. Beginning March 1, 2000, paint
testing pursuant to 24 CFR Part 35 shall be conducted only by
a certified lead inspector/risk assessor or a certified elevated
blood lead (EBL) inspector/risk assessor.

a.  When conducting paint testing in aresidential dwell-
ing or child-occupied facility, the certified lead inspector/risk
assessor or elevated blood lead (EBL) inspector/risk assessor
shall use the following procedures:

(1) The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall test paint on
each deteriorated paint surface and on each painted surface
that will be disturbed or replaced. On windows, the window
frame, interior windowsill, window sash, and window trough
shall each be tested.

(2) Paint shall be tested using adequate quality control by
X-ray fluorescence or by laboratory analysis using a recog-
nized laboratory to determine the presence of lead-based
paint on asurface. If testing by laboratory analysis, the certi-
fied lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall collect paint samples using the
documented methodol ogies specified in guidance documents
issued by the department. If testing by X-ray fluorescence,
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall use the following
methodologies:

1. The certified lead inspector/risk assessor or €levated
blood lead (EBL) inspector/risk assessor shall use an X-ray
fluorescence analyzer that has a performance characteristics
sheet and shall use the X-ray fluorescence analyzer accord-
ing to the performance characteristics sheet.

2. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall use the NIST
1.02 standard film or standards provided by the manufacturer
for calibration of the X-ray fluorescence analyzer. The certi-
fied lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall not state that any surfaceisfree
of lead-based paint unless the NIST 1.02 standard film is
used for calibration.

3. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall take calibra-
tion readings consisting of an average of three readings at the
beginning of the inspection.

4. If required by the performance characteristics sheet,
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall conduct substrate
correction for all XRF readings less than 4.0 milligrams of
lead per square centimeter. For each substrate that requires
substrate correction, the certified lead inspector/risk assessor
or elevated blood lead (EBL) inspector/risk assessor shall
completely remove al paint from an area of two different
testing combinations for that substrate. If possible, the areas
chosen for substrate correction should have initial XRF read-
ings of lessthan 2.5 milligrams of lead per square centimeter.
For each testing combination, the certified lead inspector/
risk assessor or elevated blood lead (EBL) inspector/risk as-
sessor shall remove paint from an areathat is at least aslarge
as the XRF probe faceplate. On each of the two areas, the
certified lead inspector/risk assessor or elevated blood lead
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(EBL) inspector/risk assessor shall place the NIST 1.02 stan-
dard film over the surface, and take three X RF readings with
the XRF used to conduct the inspection. The certified
lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall calculate the arithmetic mean for
these six readings and shall subtract 1.02 from this arithmetic
mean to obtain the substrate correction value. The certified
lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall then subtract the substrate
correction value from each XRF reading for the substrate re-
quiring substrate correction to obtain the corrected XRF
reading. For example, if the six readings taken on the NIST
1.02 standard film were 1.1, 1.3, 1.4, 1.0, 1.2, and 1.1, the
arithmetic mean is calculated by the equation (1.1 + 1.3+ 1.4
+1.0+12+1.1)/6 andisequa to 1.18. The substrate correc-
tion valueisequal to 1.18 minus 1.02, or 0.16. If the certified
lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor does not conduct substrate correction
where required by the performance characteristics shest,
then the certified lead inspector/risk assessor or elevated
blood lead (EBL ) inspector/risk assessor shall assumethat all
of the readings are positive and shall not state that a surfaceis
free of lead-based paint.

5. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall classify each
XRF reading that did not require substrate correction and
each corrected XRF reading for XRF readings that required
substrate correction as positive, negative, or inconclusive,
according to the performance characteristics sheet for the
XRF. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall not discard
XRF readings unless instructed to do so by the performance
characteristics sheet or the operating instructions from the
manufacturer. If the certified lead inspector/risk assessor or
elevated blood lead (EBL) inspector/risk assessor believes
that a reading classified as positive is in error, the certified
lead inspector/risk assessor or elevated blood lead (EBL)
inspector/risk assessor shall collect a paint sample for labora
tory analysis. The certified lead inspector/risk assessor or
elevated blood lead (EBL) inspector/risk assessor shall
change the positive classification to negative only if the re-
sults of the laboratory analysis indicate that the surfaceis not
painted with lead-based paint. The certified lead inspector/
risk assessor or elevated blood lead (EBL) inspector/risk as-
sessor may assume that all inconclusive readings are positive
and classify them as such.

6. The certified lead inspector/risk assessor or elevated
blood lead (EBL) inspector/risk assessor shall resolve incon-
clusive readings as defined by the performance characteris-
tics sheet for the XRF by collecting paint samples for labora-
tory analysis. If the certified lead inspector/risk assessor or
elevated blood lead (EBL) inspector/risk assessor does not
resolve inconclusive readings by laboratory analysis, then
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor shall assume that the in-
conclusive readings are positive.

b. If lead-based paint isidentified through paint testing,
the certified lead inspector/risk assessor or elevated blood
lead (EBL) inspector/risk assessor must conduct avisual in-
spection to determine the presence of |ead-based paint haz-
ards and any other potential lead hazards, including bare soil
in the dripline of ahome where lead-based paint is identified
on exterior components or lead-based paint previously ex-
isted on exterior components, but has been removed, en-
closed, or encapsulated.
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c. A certified lead inspector/risk assessor or a certified
elevated blood lead (EBL) inspector/risk assessor shall pre-
pare a written report for each residential dwelling or child-
occupied facility where paint testing is conducted. No later
than three weeks after the receipt of laboratory results, the
certified lead inspector/risk assessor or certified elevated
blood lead (EBL) inspector/risk assessor shall send a copy of
the report to the property owner and to the person requesting
the inspection, if different. A certified lead inspector/risk as-
sessor or acertified elevated blood lead (EBL) inspector/risk
assessor shall maintain a copy of each written report for no
lessthan three years. The report shall include, at least:

(1) A statement that the inspection was conducted to de-
termine whether lead-based paint is present on deteriorated
paint surfaces and on painted surfaces that will be disturbed
or replaced;

(2) Date of thetesting;

(3) Address of building;

(4) Date of construction;

(5) Apartment numbers (if applicable);

(6) The name, address, and telephone number of the own-
er or owners of each residential dwelling or child-occupied
facility;

(7) Name, signature, and certification number of each
certified lead inspector/risk assessor or certified elevated
blood lead (EBL) inspector/risk assessor conducting the
paint testing;

(8) Name, address, and telephone number of each labora-
tory conducting an analysis of collected samples;

(9) Each testing method and sampling procedure
employed for paint analysis, including quality control data
and, if used, the manufacturer, serial number, software, and
operating mode of any X-ray fluorescence (XRF) analyzer;

(10) XRF readings taken for calibration and calculations
to demonstrate that the XRF is properly calibrated;

(11) Specific locations by room of each painted compo-
nent tested for the presence of lead-based paint and the re-
sults for each component expressed in terms appropriate to
the sampling method used;

(12) A statement that all painted or finished components
that were not tested must be assumed to contain |ead-based
paint;

(13) A description of the location, type, and severity of
identified lead-based paint hazards, including the classifica-
tion of each tested surface as to whether it is a lead-based
paint hazard, and any other potential lead hazards, including
bare soil in the dripline of a home where lead-based paint is
identified on exterior components or lead-based paint pre-
viously existed on exterior components, but has been re-
moved, enclosed, or encapsul ated;

(14) A description of interim controls and lead abate-
ment options for each identified lead-based paint hazard and
asuggested prioritization for addressing each hazard. If the
use of an encapsulant or enclosure is recommended, the re-
port shall recommend a maintenance and monitoring sched-
ule for the encapsulant or enclosure;

(15) Information regarding the owner’s abligations to
disclose known lead-based paint and lead-based paint haz-
ards upon sale or lease of residential property as required by
Subpart H of 24 CFR Part 35 and Subpart | of 40 CFR Part
745; and

(16) Information about the notification regarding lead-
based paint prior to renovation, remodeling, or repainting as
required by 641—Chapter 69.

ITEMm 13. Amend renumbered subrules 70.6(10) to
70.6(12) asfollows:
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70.6(10) A certified elevated blood lead (EBL) inspection
agency shall maintain for a period of at least 10 years the
written records for all elevated blood lead (EBL ) inspections
conducted by persons that the agency employs or contracts
with to provide elevated blood lead (EBL) inspections in the
agency’s service area.

70.6(11) A person may be certified as a lead
inspector/risk assessor, sampling technician, or elevated
blood lead (EBL) inspector/risk assessor and as alead abate-
ment contractor or lead abatement worker. Except as speci-
fied by paragraph 70.6(6)"j” and paragraph 70.6(8)"f,” a
person who is certified both as alead inspector/risk assessor,
sampling technician, or elevated blood lead (EBL) inspector/
risk assessor and as alead abatement contractor or lead abate-
ment worker shall not provide both lead inspection or visual
risk assessment and lead abatement services at the same site
unless awritten consent or waiver, following full disclosure
by the person, is obtained from the owner or manager of the
site.

70.6(12) Any paint chip, dust, or soil samples collected
pursuant to thework practice standards contained in subrules
70.6(2) 70.6(1) to 70.6(6) and 70.6(9) shall be collected by
persons certified as a lead inspector/risk assessor or an ele-
vated blood lead (EBL) inspector/risk assessor. Any paint
chip, dust, or soil samples collected pursuant to the work
practice standards contained in subrule 70.6(8) for clearance
testing following lead abatement shall be collected by per-
sons certified as alead inspector/risk assessor or an elevated
blood lead (EBL) inspector/risk assessor. Any paint-chip;
dust; or soil samples collected pursuant to the work practice
standards contained in subrule 70. 6(8) for clearance testing
after interim controls, paint stabilization, standard treat-
ments, ongoing lead-based paint maintenance, and rehabi-
litation pursuant to 24 CFR 35.1340 shall be conducted col-
lected only by certified sampling technicians, certified lead
inspector/risk assessors, or certified elevated blood lead
(EBL) inspectors inspector/risk assessors. Any paint chip,
dust, or soil samples collected pursuant to the work practice
standards contained inrule 641—70.6(135) shall be analyzed
by arecognized laboratory.

ITEM 14. Amend rule 641—70.7(135) as follows:

641—70.7(135) Firms. All firms that perform or offer to
perform lead-based paint activities otherthan-elevated-blood

after September 15, 2000, must be
certified by the department. Firms shall empI oy only appro-
priately certified employees to conduct lead-based paint ac-
tivities, and the firm and its employees shall follow the work
practice standards in 641—70.6(135) for conducting lead-
based paint activities.

70.7(1) A firm wishing to be certified shall apply on
forms supplied by the department. The firm must submit:

a. and b. No change.

c. Thecertified firm must maintain al records required
by rule 641—70.6(135), with the exception of elevated blood
lead (EBL) inspection reports, for three years. Certified
firmsthat are also certified as elevated blood lead (EBL) in-
spection agencies must maintain elevated blood lead (EBL)
inspection reports for at least 10 years.

70.7(2) Reserved.

ITEm 15. Renumber rules 641—70.8(135) to 641—
70.10(135) as 641—70.9(135) to 641—70.11(135) and
adopt the following new rule:
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641—70.8(135) Lead-safe work practices training pro-
gram approval and lead-safe work practices contractor
registration.

70.8(1) Training program approval. Beginning July 1,
2004, any lead-safe work practices training program offered
in the state of lowa shall be approved by the department. A
|ead-safe work practices training program shall not state that
it has been approved by the state of lowa unlessit has met the
reguirements of 641—70.8(135) and has been issued aletter
of approval by the department.

a. Lead-safe work practices training courses shall mest
the following requirements:

(1) The instructor shall have successfully completed
a 20-hour sampling technician course, a 40-hour lead
inspector/risk assessor course, or a 40-hour lead abatement
contractor course.

(2) Theinstructor shall have demonstrated experience in
training.

(3) The course shall be 8 hoursin length. Each training
hour shall include at least 50 minutes of instruction. Instruc-
tors shall follow the curriculum provided by the department,
including the hands-on exercises and course test. Instructors
may also add additional pertinent material.

(4) The instructor shall provide a copy of the student
training manual to each person taking the course.

(5) Theinstructor shall ensure that each courseis 8 hours
in length. The instructor shall ensure that any student who
misses more than 15 minutes of class time makes up thetime
before taking the course test. In order to receive credit for the
course, attendees must be in attendance for the entire course.

(6) The instructor shall administer the course test that is
included in the training materials provided by the depart-
ment. A person shall receive ascore of at least 80 percent on
the course test to successfully complete the course.

(7) Theingtructor shall issue a signed course certificate to
each successful participant.

(8) Theinstructor shall evaluate the course each time that
it is offered using the form provided by the department. The
instructor shall ensure that each participant completes a
course evaluation.

(9) Theinstructor shall keep all records of the course for
at least six years or until astate of lowa/EPA requirement for
the certification of lead-safe work practices contractorsisim-
plemented, whichever is longer.

(10) At aminimum, the instructor shall keep the follow-
ing records for each course:

1. A copy of the student training manual given to the stu-
dents.

2. The dates and place that the course was held.

3. Theactual sign-in sheets for the course.

4. Thetest and answer sheet for the course.

5. Theevaluation forms for the course.

(11) Theinstructor shall keep the following recordsin a
separate file for each participant:

1. The participant’s name, address, and tel ephone num-
ber.

2. The participant’s answer sheet.

3. A copy of the course certificate issued to the partici-
pant.

(12) Theinstructor shall notify the department in writing
at least seven days in advance of planned training courses and
shall alow the department to sit in on the course and to audit
the records that the training program is required by this rule
to maintain.

(13) The instructor shall report to the department the
number of people who successfully complete the course each
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guarter. Reports shall be due on January 15, April 15, July
15, and October 15 of each year.

b. The instructor shall ensure that the training program
complies at all timeswith all requirementsin thisrule.

70.8(2) If atraining program desires approval of a course
by the department, the training program shall apply to the de-
partment on forms supplied by the department at least 30
days before theinitial offering of the course. Programs that
were voluntarily approved by the department prior to July 1,
2004, shall remain approved.

70.8(3) Voluntary contractor registration.

a. Beginning Jduly 1, 2004, a person who has successfully
completed an approved lead-safe work practices training
course may register with the department after the date of
course completion. The applicant must submit:

(1) A completed application form;

(2) Documentation of successful completion of an ap-
proved lead-safe work practices training course;

(3) A nonrefundable fee of $10.

b. Registered lead-safe work practices contractors must
complete renewal registration each year. To receive renewal
registration, aregistered lead-safe work practices contractor
shall submit:

(1) A completed application form;

(2) A nonrefundable fee of $10.

c. A person shal not claim to be aregistered |ead-safe
work practices contractor in the state of lowawhen they are
not.

ITEM 16. Amend renumbered rules 641—70.9(135) and
641—70.10(135) asfollows:

641—70.9(135) Compliance inspections.

70.9(1) The department may enter premises or facilities
where violations of the provisions regarding lead-based paint
activities may occur for the purpose of conducting com-
pliance inspections.

70.9(2) The department may enter premises or facilities
where training programs conduct business.

70.9(3) The department may take samples and review rec-
ords as part of the lead-based paint activities compliance in-
spection process.

641—70.10(135) Denial, suspension, or revocation of cer-
tification; and denial, suspension, revocation, or modifi-
cation of course approval; and application of penalties.

70.10(1) Miolators are subject to civil penalties pursuant
to lowa Code section 135.105A and 641—70.10(135) or to
criminal penalties pursuant to lowa Code section 135.38.
The following are considered to be in violation of this chap-
ter:
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a. Failureor refusal to comply with any requirements of
this chapter.

b. Failure or refusal to establish, maintain, provide,
copy, or permit access to records or reports as required by
rules 70.3(135) to 70.7(135).

c. Failureor refusal to permit entry or inspection as de-
scribed in subrules 70.9(1) to 70.9(3).

d. Obtaining certification through fraudulent represen-
tation.

e. Failure to obtain certification from the department
and performing work requiring certification.

f.  Fraudulently obtaining certification and engaging in
any lead-based paint activities requiring certification.

7010(2) 70.10(2) The department may deny an applica-
tion for certification, er may suspend or revoke a certifica-
tion, or may impose a civil penalty or may refer the case to
the office of the county attorney for possible criminal penal-
ties pursuant to lowa Code section 135.38 when it finds that
the applicant, certified lead professional, certified elevated
blood lead (EBL) inspection agency, or certified firm has
committed any of the following acts:

a.  No change.

b. Gained admission to and-completed an accredited
training program through misrepresentation of admission re-
quirements.

c. Obtained certification through misrepresentation of
certification requirements or related documents dealing-with
pertaining to education, training, professional registration,
or experience.

d. Performed work requiring certification at a job site
without having proof of current certification.

e. Permitted the duplication or use of the individua’s or
firm's own certificate by another.

f.  Performed work for which certification is required,
but for which appropriate certification has had not been re-
celved.

g. Failedto follow the standards of conduct required by
rule 641—70.6(135).

h. Failed to comply with federal, state, or local lead-
based paint statutes and regulations, including the require-
ments of this chapter.

i. For certified elevated blood lead (EBL) inspection
agencies and certified firms, performed work for which certi-
fication is required with individuals employees or persons
under the control of the certified elevated blood lead (EBL)
inspection agency or certified firm who are were not appro-
priately certified.

j. Knowingly made misleading, deceptive, untrue, or
fraudulent representations in the practice of lead profession-
al activities or engaged in unethical conduct or practice
harmful or detrimental to the public. Proof of actual injury
need not be established.

k. Used untruthful or improbable statements in adver-
tisements. Thisincludes, but is not limited to, an action by a
lead professional making information or intention known to
the public that is false, deceptive, misleading, or promoted
through fraud or misrepresentation.

|. Falsified reports and records required by this chapter.

m. Accepted any fee by fraud or misrepresentation.

n. Negligence by the firm or individual in the practice of
the lead professional activities. Thisincludes a failureto ex-
ercise due care, including negligent delegation of duties or
supervision of employees or other individuals, whether or not
injury results; or any conduct, practice, or conditions that
impair the ability of the firmor individual to safely and skill-
fully practice the profession.
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0. Revocation, suspension, or other disciplinary action
taken by a certification or licensing authority of this state,
another state, territory, or country; or failure by the firmor
individual to report such action in writing within 30 days of
the final action by such certification or licensing authority. A
stay by an appellate court shall not negate this requirement;
however, if such disciplinary action is overturned or reversed
by a court of last resort, the report shall be expunged fromthe
records of the board.

p. Failed to comply with the terms of a department order
or the terms of a settlement agreement or consent order.

g. Representation by afirmor individual that the firmor
individual is certified when the certification has been sus-
pended or revoked or has not been renewed.

r. Failed to respond within 30 days of receipt of commu-
nication from the department that was sent by registered or
certified mail.

s. Engaged in any conduct that subverts or attempts to
subvert a department investigation.

t. Failed to comply with a subpoena issued by the de-
partment or failure to cooperate with a department investiga-
tion.

u. Failed to pay costs assessed in any disciplinary ac-
tion.

v. Been convicted of a felony related to lead professional
activities or the conviction of any felony that would affect the
ability of the firm or individual to performlead professional
activities. A copy of therecord of conviction or plea of guilty
shall be conclusive evidence.

w. Unethical conduct. Thisincludes, but isnot limited to,
the following:

(1) Verbally or physically abusing a client or coworker.

(2) Improper sexual conduct with or making suggestive,
lewd, lascivious, or improper remarks or advancesto a client
or coworker.

(3) Engaging in a professional conflict of interest.

(4) Mental or physical inability reasonably related to and
adversely affecting the ability of the firm or individual to
practice in a safe and competent manner.

(5) Being adjudged mentally incompetent by a court of
competent jurisdiction.

7010(2) 70.10(3) The department may deny, suspend, re-
voke, or modify the approval for a course, or may impose a
civil penalty or may refer the case to the office of the county
attorney for possible criminal penalties pursuant to lowa
Code section 135.38 when it finds that the training program,
training manager, or other person with supervisory authority
over the course has committed any of the following acts:

a. tof. No change.

g. Failed to comply with federal, state, or local lead-
based paint statutes and regulations, including the require-
ments of this chapter.

h. Knowingly made misleading, deceptive, untrue, or
fraudulent representations in the practice of conducting a
training program or engaged in unethical conduct or prac-
tice harmful or detrimental to the public. Proof of actual in-
jury need not be established.

i. Used untruthful or improbable statements in adver-
tisements. Thisincludes, but isnot limited to, an action by a
training program making information or intention known to
the public that is false, deceptive, misleading, or promoted
through fraud or misrepresentation.

j. Falsified reports and records required by this chapter.

k. Accepted any fee by fraud or misrepresentation.

I.  Revocation, suspension, or other disciplinary action
taken by a certification or licensing authority of this state,
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another state, territory, or country; or failure by the firm or
individual to report such action in writing within 30 days of
the final action by such certification or licensing authority. A
stay by an appellate court shall not negate this requirement;
however, if such disciplinary action is overturned or reversed
by a court of last resort, the report shall be expunged fromthe
records of the board.

m. Failed to comply with the terms of a department order
or the terms of a settlement agreement or consent order.

n. Representation by a firmor individual that the firm or
individual is certified when the certification has been sus-
pended or revoked or has not been renewed.

0. Failed torespond within 30 days of receipt of commu-
nication from the department that was sent by registered or
certified mail.

p. Engaged in any conduct that subverts or attempts to
subvert a department investigation.

g. Failed to comply with a subpoena issued by the de-
partment or failure to cooperate with a department investiga-
tion.

r. Failed to pay costs assessed in any disciplinary ac-

70.10(4) Complaints and other requests for action under
thisrule. Complaintsregarding a certified lead professional,
a certified elevated blood lead (EBL) inspection agency, a
certified firm, or an approved course shall be submitted in
writing to the lowa Department of Public Health, Lead Poi-
soning Prevention Program, 321 East 12th Sreet, Des
Moines, lowa 50319-0075. The complainant shall provide:

a. The name of the certified lead professional, certified
elevated blood lead (EBL) inspection agency, or certified
firm and the specific details of the action(s) by the certified
lead professional, certified elevated blood lead (EBL) in-
spection agency, or certified firmthat did not comply with the
rules; or

b. The name of the lead professional or firm that con-
ducted lead professional activities without the appropriate
certification or approval asrequired by therules; or

c. The name of the sponsoring person or organization of
an approved course and the specific way(s) that an approved
course did not comply with the rules; or

d. The name of the sponsoring person or organization
that provided a course without the approval required by these
rules.

70.10(5) Civil penalties.

a. Before instituting any proceeding to impose a civil
penalty under lowa Code section 135.105A, the department
shall serve a written notice of violation upon the person
charged. The notice of violation shall specify the date or
dates, facts, and the nature of the alleged act or omission with
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which the person is charged and shall identify specifically the
particular provision or provisions of the law, rule, regula-
tion, certification, approval, or cease and desist order in-
volved in the alleged violation and must state the amount of
each proposed penalty. The notice of violation shall also ad-
vise the person charged that the civil penalty may be paid in
the amount specified therein, or the proposed imposition of
the civil penalty may be protested in its entirety or in part, by
a written answer, either denying the violation or showing
extenuating circumstances. The notice of violation shall ad-
vise the person charged that upon failure to pay a civil penal-
ty subsequently determined by the department, if any, unless
compromised, remitted, or mitigated, the fee shall be col-
lected by civil action, pursuant to lowa Code section
135.105A.

b. Wthin 20 days of the date of a notice of violation or
other time specified in the notice, the person charged may ei-
ther pay the penalty in the amount proposed or answer the
notice of violation. The answer to the notice of violation
shall state any facts, explanations, and arguments denying
the charges of violation, or demonstrating any extenuating
circumstances, error in the notice of violation, or other rea-
son why the penalty should not be imposed and may request
remission or mitigation of the penalty.

c. If the person charged with violation fails to answer
within the time specified in paragraph 70.10(5)" b,” an order
may be issued imposing the civil penalty in the amount set
forth in the notice of violation described in paragraph
70.10(5)“ a.”

d. [f the person charged with violation files an answer to
the notice of violation, the department, upon consideration of
the answer, will issue an order dismissing the proceeding or
imposing, mitigating, or remitting the civil penalty. The per-
son charged may, within 20 days of the date of the order or
other time specified in the order, request a hearing.

e. |f the person charged with violation requests a hear-
ing, the department will issue an order designating the time
and place of hearing. The hearing shall be conducted ac-
cording to the procedural rules of the department of inspec-
tions and appeals found in 481—Chapter 10, lowa Adminis-
trative Code.

f. If ahearingisheld, an order will be issued after the
hearing by the presiding officer or the department dismissing
the proceeding or imposing, mitigating, or remitting the civil
penalty.

g. Thedepartment may compromise any civil penalty. If
the civil penalty is not compromised, or is not remitted by the
presiding officer or the department, and if payment is not
made within ten days following either the service of the order
described in paragraphs 70.10(5)“ c” or “f,” or the expira-
tion of the time for requesting a hearing described in para-
graph 70.10(5)“ d,” the department may refer the matter to
the attorney general for collection.

h. Except when payment is made after compromise or
mitigation by the department of justice or as ordered by a
court of the state, following reference of the matter to the at-
torney general for collection, payment of civil penaltiesim-
posed under lowa Code section 135.105A shall be made by
check, draft, or money order payable to the |owa Department
of Public Health.

70.10(4) 70.10(6) Appeals.

a. tod. No change.

e. When the administrative law judge makes a proposed
decision and order, it shall be served by restricted certified
mail, return receipt requested, or delivered by personal ser-
vice. The proposed decision and order then becomes the de-
partment’s final agency action without further proceedings
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ten days after it is received by the aggrieved party unless an
appeal to the director is taken as provided in paragraph
70.9(4) 70.10(6)“f.”

f.tok. No change.

70-10(5) 70.10(7) Public notification.

a and b. No change.

These rules are intended to implement |owa Code section
135.105A.

ARC 3130B

RACING AND GAMING
COMMI SSION[49]]

Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 99D.7 and
99F.4, the Racing and Gaming Commission hereby gives
Notice of Intended Action to amend Chapter 3, “Fair Infor-
mation Practices,” Chapter 4, “Contested Cases and Other
Proceedings,” Chapter 5, “Track and Excursion Boat Licen-
sees' Responsibilities,” Chapter 6, “Occupational and Ven-
dor Licensing,” Chapter 8, “Wagering and Simulcasting,”
and Chapter 12, “ Accounting and Cash Control,” lowa Ad-
ministrative Code.

Item 1 allowsfor security plans, surveillance plans and in-
ternal controls of the licensees to remain confidential.

Item 2 alows for the appointment by the administrator of
an employee to assist and advise the board of stewards.

Item 3 alows the Commission access to licensed em-
ployees' drug testing results.

Item 4 removes the rule that would not alow afarrier to be
licensed in more than one capacity.

Item 5 requires a hearing to be held on any individua
whose license would still be effective after a 365-day suspen-
sion.

Item 6 clarifies when a kennel/stable name license is re-
quired.

Item 7 reflects current practice regarding close of wager-
ing.

Items 8 and 9 establish rules for credit and ticket payouts.

Any person may make written suggestions or comments
on the proposed amendments on or before February 24, 2004.
Written material should be directed to the Racing and Gam-
ing Commission, 717 E. Court Avenue, Suite B, Des Moines,
lowa 50309. Personswho wish to convey their views orally
should contact the Commission office at (515)281-7352.

Also, there will be a public hearing on February 24, 2004,
at 9 am. in the office of the Racing and Gaming Commis-
sion, 717 E. Court Avenue, Suite B, DesMoines, lowa. Per-
sons may present their views at the public hearing either oral-
ly or in writing.

These amendments are intended to implement lowa Code
chapters 99D and 99F.

The following amendments are proposed.

ITEm 1. Amend subrule 3.13(2) by adding a new para-

graph “j” asfollows:
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j-  Security plans, surveillance system plans, and interna
controls of the licensees that are made available to the com-
mission that would enable law violators to avoid detection
and give a clearly improper advantage to personswho arein
an adverse position to the agency. (See lowa Code sections
17A.2, 17A.3 and 22.7(18).)

ITEMm 2. Amend subrule 4.6(5), paragraph “c,”
lows:

c. The board has complete and total authority to decide
the process of the hearing. The administrator may designate
an employee to assist and advise the board of stewards
through all aspects of the hearing process. The board shall
recognize witnesses and either question the witnesses or a-
low them to give a narrative account of the facts relevant to
the case. The board may request additional documents or
witnesses before making a decision. The licensee has no
right to present testimony, cross-examine witnesses, make
objections, or present argument, unless specifically autho-
rized by the board.

ITEm 3. Amend subrule 5.4(14), paragraph “b,” as fol-
lows:

b. For the purpose of this subrule, “books, records, and
documents” shall be defined as any book, record, or docu-
ment pertaining to or prepared or generated by the licensee
including, but not limited to, all forms, reports, accounting
records, ledgers, subsidiary records, computer-generated
data, internal audit records, correspondence, contracts, and
personnel records, including information concerning test re-
sults conducted pursuant to lowa Code section 730.5.

as fol-

ITEM 4. Amend subrule 6.2(3), paragraph “b,” subpara-
graph (1), asfollows:

(1) A person licensed asajockey; or veterinarian,-orfarri-
er may not be licensed in another capacity.

ITEM 5. Amend subrule 6.6(2) as follows:

6.6(2) Any person whose license was suspended for 365
days may file anew application for alicense upon the expira-
tion of the period of suspension but must satisfy all of the
conditions set aut forth in 6.6(1)“ a,” “b,” and“c” above. If
a person’s license has not expired after the 365-day suspen-
sion, the person must have a hearing before a board to deter-
mine if the person has satisfied all of the conditions set forth
in6.6(1)“a,” “b,” and“c” above prior to that individual's
participating in racing or gaming.

ITEM 6. Amend subrule 6.17(2) as follows:

6.17(2) A kennel/stable namelicenseis only necessary if
the kennel/stable name is a name other than the licensed own-
er'slegal name (ful first and last name ,
the owner’s full name followed by the word “kennel” or
“stable,” or alicensed partnership or corporation.

ITEM 7. Amend subrule 8.2(15), paragraph “a,”
lows:

a. A commission representative shall close wagering for
each contest after which time no pari-mutuel tickets shall be
sold for that contest. All wagering shall stop and all pari-
mutuel machines shall be locked at post time or at the actual
start of the rac i ' . Machines shall be
automatically locked by the stewards, unless unusual cir-
cumstances dictate the stewards to act differently.

ITEM 8. Amend the catchwords to rule 491—12.14(99F)
asfollows:
491—12.14(99F) Jackpot, credit, and ticket payouts.

as fol-
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ITEM 9. Amend rule 491—12.14(99F) by adding the fol-
lowing new subrules:

12.14(6) Under thisrule, unless otherwise subject to lowa
Code chapter 556, jackpots and accumulated credits paid by
adlip that are unpaid or unclaimed at the close of afacility’s
fiscal year shall be disallowed as a deduction from gross re-
ceipts for the calculation of adjusted gross revenue for the
wagering tax. A facility shall make this adjustment to reve-
nue within 90 days of the close of the facility’s fiscal year.

12.14(7) Payouts dispensed by a ticket issued directly
from a slot machine must have a minimum redemption peri-
od of 90 days from the date of issue.

a. Notwithstanding 491—subrule 5.4(14), an issued
ticket redeemed for cash or deposited in a slot machine for
machine credits shall be retained for a minimum of 90 days
from the redemption date. The ticket may be subsequently
destroyed, if record of the transaction is retrievable by other
means.

b. At theclose of afacility’s fiscal year, tickets that re-
main outstanding and unredeemed after the redemption peri-
od has expired are subject to the requirements of 12.14(6)
above.
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Notice of Intended Action

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 307.10,
307.12, 321.449 and 321.450, the Department of Transporta-
tion hereby gives Notice of Intended Action to amend Chap-
ter 520, “Regulations Applicable to Carriers,” lowa Admin-
istrative Code.

lowa Code section 321.449 as amended by 2003 lowa
Acts, chapter 8, section 17, requires the Department to adopt
rules consistent with the Federal Motor Carrier Safety Regu-
lations promulgated under United States Code, Title 49, and
found in 49 Code of Federal Regulations (CFR), Parts 385
and 390 to 399. lowa Code section 321.450 requires the De-
partment to adopt rules consistent with the Federal Hazard-
ous Materials Regulations promul gated under United States
Code, Title 49, and found in 49 CFR Parts 107, 171 to 173,
177, 178 and 180. To ensure the consistency required by stat-
ute, the Department annually adopts the specified parts of 49
CFR as adopted by the United States Department of Trans-
portation.

Commercial vehicles transporting goods in interstate
commerce are subject to the Federal Motor Carrier Safety
Regulations on the effective dates specified in the Federal
Register. Commercial vehicles transporting hazardous mate-
rialsin interstate commerce or transporting certain hazardous
materials intrastate are subject to the Federal Hazardous Ma
terials Regulations on the effective dates specified in the Fed-
era Register. The adoption of the federa regulations by the
Department will extend the enforcement of the regulations to
commercial vehicles operated intrastate unless exempted by
statute.

Proposed federal regulations are published in the Federal
Register to allow a period for public comment, and, after
adoption, the fina regulations are again published in the Fed-
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eral Register. Each year arevised edition of 49 CFR is pub-
lished, incorporating al of the final regulations adopted dur-
ing the year. Although revised editions of 49 CFR are usualy
dated Octaober or November, the publication is not actually
available in lowafor several months after that date.

The amendments to the Federal Motor Carrier Safety Reg-
ulations and Federal Hazardous Materials Regulations that
have become final and effective since the 2002 edition of the
CFR arelisted in the information below. The parts affected
are followed by Federal Register (FR) citations.

Amendments to the Federal Motor Carrier Safety
Regulations and Federal Hazardous Materials Regul ations

Parts 390, 391 and 393 (FR Vol. 67, No. 191, Page 61818,
10-02-02)

Thisfinal rule makestechnical corrections throughout 49
CFR to various rules containing outdated references, gram-
matical corrections for clarity and correction of an error in
the final rule on brake performance requirements for com-
mercial motor vehicles published on August 9, 2002, in the
Federal Register.

Part 397 (FR Vol. 67, No. 193, Page 62191, 10-04-02)

Thisfina rule eliminates an outdated requirement for cer-
tain motor vehicle operators to stop periodically to check
their tires. Eliminating this requirement enhances the securi-
ty of hazardous materials shipments.

Part 390 (FR Val. 67, No. 196, Page 63019, 10-09-02)

This rule makes a technical correction to the regulations.
Part 393 (FR Val. 67, No. 200, Page 63966, 10-16-02)

This final rule makes a technical correction to the stan-
dards for protection against shifting and falling cargo.

Parts 172, 174, 175, 176 and 177 (FR Val. 67, No. 212, Pege
66571, 11-01-02)

Thisfinal rule makes changes to the hazardous materials
regulations to require shippers and carriersto retain a copy of
each hazardous material shipping paper, or an electronic
image thereof, for a period of 375 days after the date of the
hazardous material being accepted by a carrier.

Part 171 (FR Vol. 68, No. 5, Page 1013, 01-08-03)

This fina rule amends the hazardous material s regulations
by updating incorporation by reference materials to include
the most recent amendments to the International Maritime
Dangerous Goods Code, the International Civil Aviation Or-
ganization's Technical Instructions for the Safe Transport of
Dangerous Goods by Air and the United Nations Recom-
mendations on the Transport of Dangerous Goods.

Part 107 (FR Vol. 68, No. 6, Page 1342, 01-09-03)

This final rule reduces the registration fees paid by per-
sons who transport or offer for transportation in commerce
certain categories and quantities of hazardous materials, in
order to eliminate the unexpended balance in the Hazardous
Materials Emergency Preparedness Grants Fund. The Re-
search and Specia Programs Administration (RSPA) is also
revising its regulations to provide that a not-for-profit orga-
nization will pay the same registration fee as a small busi-
ness.

Part 107 (FR Vol. 68, No. 48, Page 11748, 03-12-03)

This final rule adds the definition of “administrator” in
several sections of the Code of Federal Regulations for clari-
fication purposes.

Part 172 (FR Vol. 68, No. 57, Page 14510, 03-25-03)

This final rule establishes new requirements to enhance
the security of hazardous materials transported in commerce.
Shippers and carriers of certain highly hazardous materials
must develop and implement security plans. In addition, all
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shippers and carriers of hazardous materials must ensure that
their employee training includes a security component.
Parts 107, 171, 172, 173, 177, 178 and 180 (FR Vol. 68, No.
75, Page 19258, 04-18-03)

Thisfina rule adopts a number of revisionsto the hazard-
ous materials regulations to update and clarify the regula-
tions on the construction and maintenance of cargo tank mo-
tor vehicles. The rule also addresses three National Trans-
portation Safety Board recommendations and several peti-
tions for rule making to increase the safety of cargo tanks
transporting hazardous materials. These changes will pro-
vide greater flexibility in design and construction of cargo
tanks, and reduce operating burdens for owners, operators
and manufacturers of cargo tank motor vehicles.

Parts 107, 171, 176 and 177 (FR Vol. 68, No. 86, Page 23832,
05-05-03)

Thisinterim final rule incorporates into the hazardous ma
terials regulations a requirement that shippers and transport-
ers of certain hazardous materials comply with federal secu-
rity regulations that apply to motor carrier and vessel trans-
portation. In addition, thisinterim final rule revises the pro-
cedures for applying for an exemption from the hazardous
materials regulations to require applicants to certify com-
pliance with applicable federal transportation security laws
and regulations. Thisinterim final rule will ensure that ship-
pers and transporters are aware of and comply with their se-
curity obligations.

Parts 107, 171, 173, 177 and 180 (FR Val. 68, No. 89, Page
24653, 05-08-03)

Thisfinal rule amends certain requirements, extends cer-
tain compliance dates and makes minor editorial corrections
to the hazardous material s regul ations applicable to the main-
tenance, requalification, repair and use of U.S. Department
of Transportation specification cylinders.

Part 171 (FR Val. 68, No. 102, Page 31627, 05-28-03)

Thisfinal rule announces the Office of Management and
Budget's (OMB) approval of information collection request
“Hazardous Materials Security Plans.” The OMB approved
this information collection until April 30, 2006. This fina
rule also makes appropriate revisions to regulations concern-
ing the Paperwork Reduction Act to incorporate this new in-
formation collection approval.

Parts 171, 173, 177 and 178 (FR Vol. 68, No. 104, Page
32409, 05-30-03)

Thisfina rule amends the hazardous materials regulations
to permit, for an interim period and subject to certain unload-
ing conditions, the unloading of intermodal and United Na-
tions portable tanks transporting certain liquid hazardous
materials when those tanks are not equipped with a thermal
means of remote activation of the internal self-closing stop
valves fitted on the bottom discharge outlets. Permitting
such unloading for an interim period affords operators time
to bring the portable tanks into conformance with the regula-
tions.

Parts 107, 171, 173, 177 and 180 (FR Vol. 68, No. 105, Page
32679, 06-02-03)

This correction to a final rule makes changes to several
compliance datesin afinal rule published May 8, 2003. That
rule made revisions to certain cylinder requirements. The
compliance date for the final ruleis corrected to permit im-
mediate voluntary compliance. The delayed compliance
dates for two other requirementsin thefina rule are also cor-
rected.

Parts 171, 172, 173, 178 and 180 (FR Vol. 68, No. 147, Page
44992, 07-31-03)

This rule amends the hazardous materials regulations to

maintain alignment with international standards by incorpo-
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rating various amendments, including changes to proper
shipping names, hazard classes, packaging groups, specia
provisions, packaging authorizations, air transport quantity
limitations and vessel stowage requirements. These revi-
sions are necessary to facilitate the transport of hazardous
materiasin international commerce.

Parts 390 and 398 (FR Vol. 68, No. 155, Page 47860,
08-12-03)

Thisfinal rule requires motor carriers operating commer-
cial motor vehicles (CMVs), designed or used to transport
between 9 and 15 passengers (including the driver) in inter-
state commerce, to comply with the applicable safety regula-
tions when they are directly compensated for such services
and the vehicleis operated beyond a 75-air-mile radius from
the driver's normal work-reporting location. The Federal
Motor Carrier Safety Administration has revised its proposed
distance threshold to focus on the distance that the driver op-
erates the vehicle, as opposed to the distance that the passen-
gersaretransported. Through thisrule, these motor carriers,
drivers, and vehicles are now subject to the same safety re-
guirements as motor coach operators, except for the commer-
cial driver’s license, and controlled substances and alcohol
testing regulations.

Parts 171, 172, 173, 177, 178, 179 and 180 (FR Vol. 68, No.
157, Page 48562, 08-14-03)

This fina rule amends the hazardous material s regulations
by incorporating miscellaneous changes based on petitions
for rule making and Research and Special Programs Admin-
istration’s initiatives. The intended effect of these regulatory
changes is to update, clarify or provide relief from certain
regulatory requirements.

Parts 172, 178 and 180 (FR Vol. 68, No. 170, Page 52363,
09-03-03)

In response to appeals submitted by persons affected by a
final rule published on April 18, 2003, to update and clarify
requirements in the hazardous material s regulations applica-
ble to construction and maintenance of cargo tank motor ve-
hicles, thisfinal rule amends certain requirements and makes
minor editorial corrections.

Parts 107 and 171 (FR Vol. 68, No. 173, Page 52844,
09-08-03)

This fina rule increases Research and Special Programs
Administration’s (RSPA) maximum and minimum civil pen-
alties for a known violation of federal hazardous materials
transportation law or aregulation issued under that law. In
addition, RSPA is updating the address to which civil penalty
payments must be sent as well as making editorial changesto
the procedural regulations for issuing an administrative de-
termination of preemption.

Parts 107 and 180 (FR Vol. 68, No. 187, Page 55542,
09-26-03)

Thisfinal rule extends the compliance date of the regula-
tions contained in 49 CFR 107.805(f) and 180.209(g) of the
hazardous materials regulations that require persons who
perform visual requalification of U.S. Department of Trans-
portation specification cylinders to obtain approval from the
RSPA and to mark the requalifier identification number as-
signed by RSPA on cylinders successfully requalified after
September 30, 2003. This September 30, 2003, date is ex-
tended to May 31, 2004.

Parts 391, 393, and 396 (FR Vol. 68, No. 189, Page 56196,
09-30-03)

This rule makes technical amendments to the Federal Mo-
tor Carrier Safety Regulations (FMCSRs). These technical
amendments were needed to correct inadvertent errors and
omissions, update mailing addresses, remove obsolete refer-
ences, and make minor editorial changes to improve clarity
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and consistency. No substantive changes have been made to
the FMCSRs.
Part 395 (FR Val. 68, No. 189, Page 56208, 09-30-03)

This rule makes technical amendmentsto the hours of ser-
viceregulations. These technical amendments are needed to
correct inadvertent errors and omissions, and make minor
editorial changes to improve clarity and consistency. The
amendments do not make substantive changes.

Various portions of the federal regulations and lowa stat-
utes allow some exceptions when the exceptions will not ad-
versely impact the safe transportation of commodities on the
nation’s highways. Granting additional exceptions for driv-
ers and the motor carrier industry in lowa would adversely
impact the safety of the traveling public in lowa.

Any person or agency may submit written comments con-
cerning these proposed amendments or may submit awritten
reguest to make an oral presentation. The comments or re-
quest shall:

1. Include the name, address, and telephone number of
the person or agency authoring the comments or request.

2. Reference the number and title of the proposed rule, as
given in this Notice, that is the subject of the comments or
request.

3. Indicate the general content of arequested oral pres-
entation.

4. Be addressed to the Department of Transportation, Di-
rector’'s Staff Division, 800 Lincoln Way, Ames, lowa
50010; fax (515)239-1639; Internet E-mail address: tracy.
george@dot.state.iaus.

5. Bereceived by the Director’s Staff Division no later
than February 24, 2004.

A meeting to hear requested oral presentations is sched-
uled for Thursday, February 26, 2004, at 10 am. inthe DOT
conference room at Park Fair Mall, 100 Euclid Avenue, Des
Moines, lowa.

The meeting will be canceled without further notice if no
oral presentation is requested.

The proposed amendments may have an impact on small
business. A request for a regulatory analysis pursuant to
lowa Code section 17A.4A must be received by the Direc-
tor’'s Staff Division at the address listed in this Notice no later
than March 8, 2004.

These amendments are intended to implement lowa Code
chapter 321.

Proposed rule-making actions:

ITEM 1. Amend paragraph 520.1(1)“a” asfollows:

a. Motor carrier safety regulations. The lowa depart-
ment of transportation adopts the Federa Motor Carrier
Safety Regulations, 49 CFR Parts 385 and 390-399 (October
1, 2002 2003). Fhe-department-also-adopts“Hours-of Ser-
eor D ers:

2003 (68-FR 22455).

ITEM 2. Amend paragraph 520.1(1)“b” asfollows:

b. Hazardous materials regulations. The lowa depart-
ment of transportation adopts the Federal Hazardous M ateri-
als Regulations, 49 CFR Parts 107, 171-173, 177, 178, and
180 (October 1, 2002 2003).
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Notice is also given to the public that the Administrative Rules Review
Committeemay, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of lowa Code sections 307.10,
307.12 and 321.178, the Department of Transportation here-
by gives Notice of Intended Action to amend Chapter 600,
“General Information,” adopt new Chapter 634, “Driver
Education,” amend Chapter 635, “Motorcycle Rider Educa-
tion (MRE),” and adopt new Chapter 636, “Motorized Bi-
cycle Rider Education,” lowa Administrative Code.

2002 lowa Acts, chapter 1140, sections 32 and 33, (lowa
Code section 321.178) transferred the responsibilities for
administering the driver education program from the Depart-
ment of Education to the Department of Transportation and
required the Department of Transportation to adopt rules.
The Department of Transportation is adopting two new chap-
ters. Chapter 634, “Driver Education,” and Chapter 636,
“Motorized Bicycle Rider Education.” These amendments
also make the following changes to Chapters 600 and 635:

e Rescind three rulesin Chapter 600. The information
in these three rulesisincluded as appropriate in Chapter 634,
635 or 636.

e Add acontact office for Chapter 635.

These rules do not provide for waivers. Any person who
believes that the person’s circumstances meet the statutory
criteriafor awaiver may petition the Department for awaiver
under 761—Chapter 11.

Any person or agency may submit written comments con-
cerning these proposed rules or may submit awritten request
to make an oral presentation. The comments or request shall:

1. Include the name, address, and telephone number of
the person or agency authoring the comments or request.

2. Reference the number and title of the proposed rule, as
given in this Notice, that is the subject of the comments or
request.

3. Indicate the general content of a requested oral pre-
sentation.

4. Beaddressed to the Department of Transportation, Di-
rector’'s Staff Division, 800 Lincoln Way, Ames, lowa
50010; fax (515)239-1639; Internet E-mail address tracy.
george@dot.state.iaus.

5. Bereceived by the Director’s Staff Division no later
than February 24, 2004.

A meeting to hear requested oral presentations is sched-
uled for Thursday, February 26, 2004, at 1 p.m. in the DOT
conference room at Park Fair Mall, 100 Euclid Avenue, Des
Moines, lowa.

The meeting will be canceled without further notice if no
oral presentation is requested.

The proposed rules may have an impact on small business.
A request for a regulatory analysis pursuant to lowa Code
section 17A.4A must be submitted to the Director’s Staff Di-
vision at the address listed in this Notice no later than March
8, 2004.

These rules are intended to implement 1owa Code chapter
321.

Proposed rule-making actions:
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ITEM 1. Rescind and reserve rules 761—600.12(321),
761—600.13(321) and 761—600.14(321).

ITEM 2. Adopt new 761—Chapter 634 as follows:

CHAPTER 634
DRIVER EDUCATION

761—634.1(321) Information and forms. Information and
forms regarding this chapter may be obtained by mail from
the Office of Driver Services, lowa Department of Trans-
portation, PO. Box 9204, Des Moines, |owa 50306-9204, or
in person at itslocation in Park Fair Mall, 100 Euclid Avenue,
Des Moines; telephone (515)237-3153.

761—634.2(321) Definition.

“Laboratory instruction” includes instruction received by
a student while the student isin the driver education vehicle
or adjacent to it asreferred to in paragraphs 634.4(2)“¢” and
634.4(2)"d” and may aso include range or simulation as re-
ferred to in paragraphs 634.4(2)“h” and 634.4(2)"i.”

761—634.3 Reserved.

761—634.4(321) Driver education course standards and
requirements.

634.4(1) Course approva. Any school district, area
education agency, merged area school, other agency or indi-
vidual planning to offer a driver education course must re-
ceive course approva from the department prior to the begin-
ning of the first classthat is offered and annually thereafter.
The agency or institution or individual shall complete aform
provided by the department to apply for course approval.
Course approval will beissued for a calendar year or remain-
der of acalendar year. The approval expires on December 31
and must be renewed annually.

634.4(2) Course requirements. Driver education courses
must comply with the following:

a. Schools shall provide for each student a minimum of
1800 minutes in classroom instruction, plus 360 minutesin
supervised laboratory instruction, exclusive of observation
time, in a dual-control motor vehicle.

b. Each student shall be scheduled to receive classroom
and laboratory instruction each week of the course but in no
case shall laboratory instruction conclude later than 30 days
after classroom instruction is completed.

¢. Behind-the-whedl instruction shall be limited to a
maximum of 30 minutes per student per session and a maxi-
mum of 60 minutesin asingle day.

d. Two or more students shall be scheduled for al
behind-the-wheel instruction to ensure that appropriate ob-
servation time is experienced.

e. Routine maintenance of motor vehicles to maximize
energy efficiency and safety shall be included in classroom
instruction.

f.  Operation of motor vehicles to maximize energy effi-
ciency and safety shall be included in classroom instruction.

g. Each school digtrict shall provide students who are ab-
sent from instruction an opportunity to make up areasonable
amount of time and coursework.

h. When driving simulators are used for part of the
behind-the-wheel driving experience, four hours of simula-
tor experience shall be considered equal to one hour of be-
hind-the-wheel driving in the car. However, in addition to
simulator time, a minimum of three hours of on-street, be-
hind-the-wheel driving must be completed.

i. When driving ranges are used in driver education
courses, two hours of range experience shall be considered
equal to one hour of on-street, behind-the-wheel driving.
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However, in addition to range time, a minimum of three
hours of on-street, behind-the-wheel driving must be com-
pleted.

j- Motor vehicles which are designed primarily for car-
rying nine or fewer occupants, excluding motorcycles and
mopeds, are the only motor vehicles approved for usein driv-
er education courses, and each shall be equipped with adual
control. In addition, all driver education vehicles shall have
an inside rearview mirror and an outside rearview mirror
mounted on each side of the vehicle.

k. Thedriver education teacher shall verify at the begin-
ning of each course that each student possesses a valid in-
struction permit or driver’slicense. Each student shall be re-
sponsible for possessing an instruction permit or driver’sli-
cense throughout all laboratory instruction and report any
suspension, revocation or cancellation of the instruction per-
mit or driver’slicense to the driver education teacher prior to
attending laboratory instruction.

634.4(3) Experimental program. Approval of an experi-
mental program may be granted by the department if based
on student or school district need for improved instruction.
The maximum duration of an experimental program shall be
three years. Annua documentation of the effectiveness of
instruction is required and must be submitted to the depart-
ment subsequent to program compl etion.

761—634.5 Reserved.

761—634.6(321) Teacher qualifications. To qudify tobea
driver education teacher, the teacher must:

634.6(1) Hold avalid lowa driver’'s license that permits
unaccompanied driving, other than a motorized bicycle li-
cense or atemporary restricted license.

634.6(2) Have aclear driving record for the previous two
years. A clear driving record means the individual has:

a.  Not been identified as a candidate for driver’slicense
suspension under the habitual violator provisions of rule
761—615.13(321) or the serious violation provisions of rule
761—615.17(321).

b. No driver’slicense suspensions, revocations, denials,
cancellations, disqualifications or bars.

c. Not committed an offense that would result in driver's
license suspension, revocation, denial, cancellation, disgual-
ification or bar.

d. Norecord of an accident for which the individua was
convicted of amoving traffic violation.

761—634.7(321) Behind-the-wheel instructor’s certifica-
tion. Thefollowing appliesto departmental certification of a
person who is qudified to provide the street or highway driv-
ing component of an approved driver education course.

634.7(1) Qualifications. To qualify for the behind-the-
wheel driving instructor certification, the applicant must:

a. Beat least 25 years of age.

b. Hold avalid lowadriver’s license that permits unac-
companied driving, other than a motorized bicycle license or
atemporary restricted license.

c. Haveaclear driving record for the previous two years.
A clear driving record means the individual has:

(1) Not been identified as a candidate for driver’slicense
suspension under the habitual violator provisions of rule
761—615.13(321) or the serious violation provisions of rule
761—615.17(321).

(2) No driver’slicense suspensions, revocations, denials,
cancellations, disqualifications or bars.

(3) Not committed an offense that would result in driver’s
license suspension, revocation, denial, cancellation, disgual-
ification or bar.
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(4) No record of an accident for which the individual was
convicted of amoving traffic violation.

d. Have successfully completed the instructor prepara-
tion requirements of this rule, as evidenced by written at-
testations on a form provided by the department from both
the classroom instructor and behind-the-wheel observer.

634.7(2) Disqudifications. An individual shall be dis-
qualified for the behind-the-wheel driving instructor certifi-
cation for any of the following reasons:

a. Theindividual has been convicted of child abuse or
sexual abuse of a child.

b. Theindividual has been convicted of afelony.

c. Theindividual's application is fraudulent.

d. Theindividua’steaching license or behind-the-wheel
instructor’s certification from another state is suspended or
revoked.

634.7(3) Investigation. The department may investigate
an applicant for a behind-the-wheel instructor’s certification
to determine if the applicant meets the requirements for certi-
fication. Theinvestigation may include but is not limited to
an inquiry into the applicant’s crimina history from the de-
partment of public safety.

634.7(4) Certification.

a. To obtain a behind-the-wheel instructor’s certifica-
tion, an individual meeting the qualifications shall apply to
the department on aform provided by the department. The
certification shall beissued for a calendar year or remainder
of acalendar year. The certification expires on December 31
but remains valid for an additional 30 days after the expira
tion date. The certification shall be renewed within 30 days
of the expiration date.

b. To renew a behind-the-wheel instructor’s certifica-
tion, a person meeting the qualifications must:

(1) Provide behind-the-wheel instruction for a minimum
of 12 clock hours during the previous calendar year.

(2) Participate in at least one state-sponsored or state-
approved behind-the-wheel instructor refresher course.

634.7(5) Instructor preparation requirements. The de-
partment shall develop the curriculum in consultation with
the lowa driver education teacher preparation programs ap-
proved by the board of educational examiners and in con-
sultation with the American Driver and Traffic Safety Educa
tion Association. Instructor preparation shall meet the fol-
lowing requirements:

a. Instructor preparation shall consist of 24 clock hours
of classroom instruction and 12 clock hours of observed
behind-the-wheel instruction.

b. At a minimum, classroom instruction shall focus on
topics such as the psychology of the young driver, behind-
the-wheel teaching techniques, and route selection. Class-
room instruction shall be delivered by staff from a driver
education teacher preparation program approved by the
board of educational examiners. The duration of aclassroom
session shall not exceed four hours. Video conferencing may
be used for course delivery.

c. Observation of behind-the-wheel instruction shall be
provided by a person licensed to teach driver education who
is specially trained by adriver education teacher preparation
program approved by the board of educational examinersto
observe, coach, and evaluate behind-the-wheel instructor
candidates. The duration of a behind-the-wheel session shall
not exceed four hours. A dual-control motor vehicle must be
used.

d. Theindividua seeking a behind-the-wheel certifica-
tion must apply to the department within 12 months of the
completion of the course.



IAB 2/4/04

TRANSPORTATION DEPARTMENT[761](cont’ d)

634.7(6) Cancellation. The department shall cancel the
behind-the-wheel instructor’s certification of an individual
who no longer qualifies under paragraph 634.7(1)“c” or who
no longer meets the qualifications for a behind-the-wheel
instructor’s certification.

634.7(7) Approved driver education course. To provide
the street or highway driving component of an approved
driver education course, an individual holding a behind-the-
wheel instructor’s certification must be employed by apublic
or licensed commercial or private provider of the approved
driver education course and work under the supervision of a
person licensed to teach driver education.

761—634.8(321) Private and commercial driver educa-
tion schools. The department licenses private and commer-
cial driver education schools as follows:

634.8(1) Instructor and course approval. Prior to licens-
ing a driver education school, the department shall approve
the school’s course, classroom instructors and laboratory
instructors. Street or highway driving instruction must be
provided by a person qualified as a classroom driver educa-
tion ingtructor or a person certified by the department and au-
thorized by the board of educational examiners. Written evi-
dence of these approvals and certifications must be submitted
to the department upon application for alicense, upon renew-
al of alicense, and upon reinstatement of alicense following
cancellation.

634.8(2) Application and fees. Application for licenseis-
suance or renewal shall be made to the department on forms
provided by the department. The feefor alicense or the re-
newal of alicense is $25. The fee must be paid by cash,
money order or check. A money order or check must be for
the exact amount and should be made payabl e to the Treasur-
er, State of lowa, or the Department of Transportation.

634.8(3) Issuance and renewal. A licenseto teach driver
education shall be issued for a calendar year or remainder of a
calendar year. The license expires on December 31 but re-
mains valid for an additional 30 days after the expiration
date. Thelicense shall be renewed within 30 days of the ex-
piration date.

634.8(4) Cancellation. A license to teach driver educa-
tion shall be canceled if the course or instructor is no longer
approved or the person providing only behind-the-wheel in-
struction for driver education is no longer certified by the de-
partment and authorized by the board of educational examin-
ers.

These rules are intended to implement |owa Code sections
321.178, 321.180B and 321.194.

ITEM 3. Amend subrule 635.2(2) as follows:

635.2(2) A sponsor must receive approval from the de-
partment prior to the beginning of the first class offered and
annually thereafter. Private or commercial sponsors must
aso be licensed by the department under—rule761—
600.12(321) prior to the beginning of thefirst classthat is of-
fered and annually thereafter. Application for license is-
suance or renewal shall be made to the department on forms
provided by the department. The fee for a license or there-
newal of alicenseis $25 for a private or a commercial spon-
sor. The fee must be paid by cash, money order or check. A
money order or check must be for the exact amount and
should be made payable to the Treasurer, Sate of lowa, or the
Department of Transportation.

ITEM 4. Adopt the following new rules:

761—635.6(321) Information and forms. Information and
forms regarding this chapter may be obtained by mail from
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the Office of Driver Services, lowa Department of Trans-
portation, PO. Box 9204, Des Moines, |owa 50306-9204, or
in person at itslocation in Park Fair Mall, 100 Euclid Avenue,
Des Moines; telephone (515)237-3153.

761—635.7(321) Licenseissuance. To belicensed to teach
MRE, the sponsor’s course and instructors must be approved
by the department in accordance with this chapter.

635.7(1) Issuance and renewal. A licenseto teach MRE
shall beissued for a calendar year or remainder of a calendar
year. The license expires on December 31 and must be re-
newed annualy.

635.7(2) Cancdllation. A license to teach MRE shall be
canceled if the course or instructors are no longer approved.
Also, alicense to teach MRE shall be canceled if the sponsor
does not comply with this chapter.

ITEM 5. Adopt new 761—Chapter 636 as follows:

CHAPTER 636
MOTORIZED BICYCLE RIDER EDUCATION

761—636.1(321) Information and forms. Information and
forms regarding this chapter may be obtained by mail from
the Office of Driver Services, lowa Department of Trans-
portation, PO. Box 9204, Des Moines, |owa 50306-9204, or
in person at its location in Park Fair Mall, 100 Euclid Avenue,
Des Moines; telephone (515)237-3153.

761—636.2(321) Definitions.

“Approved course” means the motorized bicycle rider
education course approved by the department.

“Sponsor” means an entity that delivers the approved
course.

761—636.3 Reserved.

761—636.4(321) Agenciesor ingtitutions. Any school dis-
trict, area education agency, merged area school, other
agency or individual planning to offer a motorized bicycle
rider education course must receive course approval from the
department prior to the beginning of the first classthat is of -
fered and annually thereafter. The agency or ingtitution or in-
dividua shall complete aform provided by the department to
apply for course approval. Course approva will beissued for
acalendar year or remainder of acalendar year. The approva
expires on December 31 and must be renewed annually.

761—636.5(321) Private or commercial sponsors. Thede
partment licenses private and commercia sponsors offering
motorized bicycle rider education.

636.5(1) Instructor and course approval. The department
must approve the sponsor’s course and instructors prior to the
beginning of thefirst class that is offered and annually there-
after.

636.5(2) Application and fees. Application for authoriza-
tion or renewal shall be made to the department on forms pro-
vided by the department. The fee for an authorization or a
renewa is$25 for a private or acommercid sponsor. Thefee
must be paid by cash, money order or check. A money order
or check must be for the exact amount and should be made
payable to the Treasurer, State of 1owa, or the Department of
Transportation.

636.5(3) Issuance and renewal. Authorization to offer
motorized bicycle rider education shall be issued for a calen-
dar year or remainder of a calendar year. The authorization
expires on December 31 and must be renewed annually.
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636.5(4) Cancellation. The authorization to teach motor-
ized bicyclerider education shall be canceled if the course or
instructors are no longer approved.

761—636.6 Reserved.

761—636.7(321) Courserequirements.

636.7(1) Classroom instruction. An approved course
shall consist of aminimum of six clock hours of classroom
instruction which includes the instructional components con-
tained in subrule 636.7(3).

636.7(2) Driving instruction. Motorized bicycle rider
driving experiences in addition to classroom instruction are
permissible, but not required.

636.7(3) Course content. The following instructional
components shall be incorporated in every motorized bicycle
rider education course.

a. Operator and motorized bicycle preparation.

(1) Knowledge of lowadriving laws.

(2) Knowledge of vehicle registration requirements.

(3) Vehicleinspection.

(4) Protective clothing and devices.

(5) Risk assessment.

(6) Route selection.

b. Basic control skills.

(1) Starting procedures.

(2) Speed control.

(3) Turning.

(4) Stopping.

c. Safedriving practices.

(1) Useof lights and warning devices.

(2) Signaling.

(3) Maintaining directiona control.

(4) Perception skills and observation.

(5) Use of mirrors.

(6) Recognition of hazards.

(7) Speed control.

(8) Lane positioning.

(9) Concerns and conflicts regarding intersections.

(10)Following distances.

(11)Latera separation.

d. Complex situations.

(1) Limited visibility.

(2) Adverse weather.

(3) Critical situations.

(4) Mafunctions.

e. Motorized bicycle care.

(1) Inspection.

(2) Maintenance.

761—636.8(321) Teacher qualifications. A teacher of an
approved motorized bicycle rider education course shall pos-
sess a valid license allowing unaccompanied driving other
than atemporary restricted license and shall be able to operate
amotorized bicycle. A teacher must also have aclear driving
record for the previous two years. A clear driving record
means the teacher has:

636.8(1) Not been identified as a candidate for driver’sli-
cense suspension under the habitual violator provisions of
rule 761—615.13(321) or the serious violation provisions of
rule 761—615.17(321).

636.8(2) No driver'slicense suspensions, revocations, de-
nials, cancellations, disqualifications or bars.

636.8(3) Not committed an offense that would result in
driver’slicense suspension, revocation, denial, cancellation,
disqualification or bar.
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636.8(4) No record of an accident for which the individu-
al was convicted of a moving traffic violation.

761—636.9(321) Evaluation. Each student shall be evaluat-
ed to determine successful completion of the course.

These rules are intended to implement |owa Code section
321.189.

NOTICE—USURY

In accordance with the provisions of lowa Code section
535.2, subsection 3, paragraph “a,” the Superintendent of
Banking has determined that the maximum lawful rate of in-
terest shall be:

February 1, 2003 — February 28, 2003 6.00%
March 1, 2003 — March 31, 2003 6.00%
April 1, 2003 — April 30, 2003 6.00%
May 1, 2003 — May 31, 2003 5.75%
June 1, 2003 — June 30, 2003 6.00%
July 1, 2003 — July 31, 2003 5.50%
August 1, 2003 — August 31, 2003 5.25%
September 1, 2003 — September 30, 2003 6.00%
October 1, 2003 — October 31, 2003 6.50%
November 1, 2003 — November 30, 2003 6.25%
December 1, 2003 — December 31, 2003 6.25%
January 1, 2004 — January 31, 2004 6.25%
February 1, 2004 — February 29, 2004 6.25%

ARC 3135B

UTILITIES DIVISION[199]

Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to lowa Code sections 17A.4, 476.1, and
476.6(11), the Utilities Board (Board) gives notice that on
January 16, 2004, the Board issued an order in Docket No.
RMU-03-17, Inre:_Electric Energy Adjustment Clause, “ Or-
der Granting Petition and Commencing Rule Making.” The
Board is publishing proposed amendments to 199 IAC
20.9(476), the energy adjustment clause (EAC) rule, in re-
sponse to a petition for rule making filed with the Board by
the Consumer Advocate Division of the Department of Jus-
tice (Consumer Advocate).

Currently, only identified energy costs are permitted to be
recovered through the EAC. Consumer Advocate proposes
that the rules be revised to require that all demand charges ex-
plicitly identified in current and future purchase power con-
tracts, less the demand charges included in base rates, be re-
covered through the EAC. Any demand charges would then
be removed from base rates in an electric utility’s next rate
case proceeding. Consumer Advocate states this approach
would alow autility with an EAC the opportunity to fully re-
cover al of its reasonably incurred purchased power costs
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while at the same time prevent the overrecovery of such
Costs.

Interstate Power and Light Company (IPL) filed a re-
sponse to the petition for rule making on January 2, 2004.
IPL did not take a position on Consumer Advocate's pro-
posed rule changes at this time, but disagreed with Consumer
Advocate's arguments in support of the changes. IPL aso
pointed out that it intends to file a petition for additional
changes to the EAC rules when firm information about the
Midwest Independent System Operator’s (MISO's) “Day 2"
market is available. IPL expects to file arule-making peti-
tionin April and suggested that the Board may want to con-
sider addressing Consumer Advocate’s proposed changes at
the sametime.

The Large Energy Group (LEG) filed aresponse on Janu-
ary 9, 2004. The LEG noted that there have been ongoing
concerns with the EAC and that an inquiry should be opened
to examine whether the EAC should be eliminated entirely or
restructured to exclude any demand components.

Whileit is possible that it would be more efficient to con-
sider IPL's and Consumer Advocate's changes to the EAC
rule at the same time, the Board does not want to delay initial
consideration of Consumer Advocate's proposed changes
until April (or later, if MISO's actions are delayed). Con-
sumer Advocate's proposed changes should be addressed
now, not on atime schedule that is dependent on M1SO and
its “Day 2" market rules and procedures. The concerns
raised by the LEG can be addressed in the rule-making com-
ments. |f necessary, the Board can subsequently terminate
this rule making and open an inquiry, or adopt something
similar to Consumer Advocate's proposal as a stopgap mea-
sure while wholesal e changes to the EAC are examined.

Pursuant to lowa Code sections 17A.4(1)“a’ and “b,” any
interested person may file awritten statement of position per-
taining to the proposed amendments. The statement may be
filed on or before February 24, 2004, by filing an original and
ten copies in a form substantially complying with 199 IAC
2.2(2). All written statements should clearly state the au-
thor’s name and address and should make specific reference
to thisdocket. All communications should be directed to the
Executive Secretary, Utilities Board, 350 Maple Street, Des
Moines, lowa 50319-0069.

A public hearing to receive comments on the proposed
amendments will be held at 10 am. on March 3, 2004, in the
Board's hearing room at the address listed above.
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The Board does not find it necessary to propose a separate
waiver provision in this rule making. The Board's genera
waiver provision in 199 IAC 1.3(17A,474,476,78GA,
HF2206) would be applicable to thisrule.

These amendments are intended to implement lowa Code
section 476.6(11).

The following amendments are proposed.

ITEM 1. Amend rule 199—20.9(476), introductory para-
graph, as follows:
199—20.9(476) Electric energy diding scale or automatic
adjustment. A rate-regulated utility’s sliding scale or auto-
matic adjustment of the unit charge for electric energy shall be
an energy clause. For purposes of thisrule:

Capacity revenues recorded in Uniform System of Ac-
counts for Electric Utilities account 447 are treated the same
as energy revenues recorded in account 447; and

Capacity expenses recorded in account 555 are treated the
same as energy expenses recorded in account 555.

ITEM 2. Amend paragraph 20.9(2)“a,” fourth and fifth
unnumbered paragraphs, as follows:

EQq isthe estimated el ectric energy to be consumed or de-
livered and entered in accounts 440, 442 444 76, eededmg

eeunt—447—and includi ng |ntraut|l|ty energy serV|ce as |n-
cluded in accounts 448 and 929 of the Uniform System of
Accounts during the month in which Eo will be used.

- EQq isthe estimated electric energy to be consumed or de-

eeunt—44—7—and includi ng |ntraut|I|ty energy serV|ce as |n—
cluded in accounts 448 and 929 of the Uniform System of
Accounts during the month prior to EQq.

ITEM 3. Amend subparagraph 20.9(2)" b” (5) asfollows:
(5) The energy costs pald for energy and capacrty pur—
ased u ,

eaki ,asenteredlnto account
555 of the Unlform &/stem of Accounts Iessthe energy and
capacity revenuesto-bere
as entered in account 447 of the Unlform System of Ac-
counts.
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AGRICULTURE AND LAND
STEWARDSHIP DEPARTMENT[21]

Adopted and Filed

Pursuant to the authority of lowa Code sections 99D.22
and 159.5(11), the Department of Agriculture and Land
Stewardship hereby amends Chapter 62, “Registration of
lowa-Foaled Horses and lowa-Whelped Dogs,” lowa Ad-
ministrative Code.

The purpose of these new rules and amendmentsisto reor-
ganize the Department’s disciplinary and premises access
rules for participants in the lowa-whelped dog program.
These rules are also expanded to apply to participantsin the
lowa-foaled horse program. Finaly, they impose new disci-
plinary rulesfor personswho are disqualified from licensure
by the lowa Racing and Gaming Commission.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on October 15, 2003, as ARC 2873B.
The Department received public comments from a represen-
tative of the standardbred and quarter horse breeding indus-
tries. These comments sought clarification of the amend-
ments. As aresult of the comments, the following changes
were made to rule 21—62.4(99D):

1. Thewords"“deny, temporarily suspend, or permanent-
ly suspend” were substituted for the words “deny, suspend, or
revoke.”

2. Thephrase“animal welfare laws and regulations’ was
removed, and in lieu thereof reference was made to specific
chapters of the lowa Code relating to animal welfare laws.

3. New subrule 62.4(4) was added to clarify the circum-
stances under which disciplinary action does not apply.

These amendments will become effective on March 10,
2004,

These amendments are intended to implement lowa Code
section 99D.22.

The following amendments are adopted.

ITEM 1. Rescind rule 21—62.4(99D) and adopt the fol-
lowing new rulein lieu thereof:

21—62.4(99D) Disciplinary actions.

62.4(1) A person shall not knowingly provide false infor-
mation to the department. If the department finds that a per-
son knowingly furnished false information to the department
relating to the registration of ahorse or dog under these rules,
then the department may deny, temporarily suspend, or per-
manently suspend al registrations and eligibility certificates
by or on behalf of the person. The department may withhold
payment of breeder’s awards to a breeder if the breeder is not
in compliance with lowa Code chapter 162, 717, or 717B or
rules adopted pursuant to those chapters. If a breeder does
not come into compliance, the department may deny the reg-
istration of abreeder’slitters, dogs or foals. In addition, the
department may temporarily or permanently suspend pre-
viously approved registrations.

62.4(2) Upon receipt of information from the lowaracing
and gaming commission that a person has been disqualified
from licensure (suspended for 365 days or denied), the de-
partment shall deny, temporarily suspend, or permanently
suspend all registrations and eligibility certificates by or on
behalf of the person. The department may determine horses
certified as lowa-foaled horses or dogs certified as lowa-
whelped dogs prior to commission action are eligible to race
as lowa-foaled or lowa-whelped; however, the disqualified
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person is denied receipt of moneys from the lowa horse and
dog breeders’ fund. If the lowaracing and gaming commis-
sion subsequently grants licensing privilegesto a previously
disqualified person, the department shall make an indepen-
dent determination asto the person’s digibility to have regis-
trations and eligibility certificates by or on behalf of the per-
son reinstated or granted.

62.4(3) Whenever action is taken under thisrule, the de-
partment shall remit the withheld breakage to the breakage
pool at the track where the money was generated. In such
cases, the money shall instead be retained by the racetrack
and distributed in the manner as provided in lowa Code sec-
tion 99D.12.

62.4(4) The registration of an lowa-foaled horse or an
lowa-whelped dog shall not be denied or suspended under
thisruleif either of the following applies:

a. The horse or dog had previously been owned by the
person subject to discipline, but the horse or dog had been, in
good faith, transferred to another person prior to the imposi-
tion of discipline by the department. The department, how-
ever, may still impose the discipline if the department deter-
mines that the purpose of the transfer was to circumvent the
discipline.

b. The horse or dog is in the possession of or under the
control of a person subject to discipline but the person has
never had an ownership interest in the horse or dog.

ITEM 2. Adopt the following new rule:

21—62.5(99D) Accessto premisesand records. The de-
partment inspectors shall have access to records and to the
premises on which qualified lowa-whelped dogs and lowa
foaled horses are kept.

ITEMm 3. Rescind rules 21—62.43(99D) and 21—

62.44(99D).

[Filed 1/16/04, effective 3/10/04]
[Published 2/4/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 2/4/04.

ARC 3129B

ATTORNEY GENERAL[6]]
Adopted and Filed

Pursuant to the authority of lowa Code Supplement sec-
tion 453D.5(5), the Attorney Genera hereby adopts new
Chapter 5, “Quarterly Escrow Installments from Particular
Nonparticipating Manufacturers,” lowa Administrative
Code.

The purpose of this chapter is to help ensure that nonpar-
ticipating tobacco product manufacturers whose products are
sold in lowa comply with lowa Code section 453C.2, which
reguires such manufacturers to establish and fund escrow ac-
counts based on the sale of their cigarettes and roll-your-own
tobacco productsin the state.

The Notice of Intended Action was published in the lowa
Administrative Bulletin on December 10, 2003, as ARC
2993B. No comments regarding these proposed rules have
been received from the public.

The only change in these rules presented in the Notice of
Intended Action isfound in rule 61—5.5(453D). Numbered
paragraph “2,” which formerly read “ The attorney general is
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not timely notified that quarterly escrow payments have not
been madein full” has been changed to read asfollows. “The
attorney general is not timely notified that quarterly pay-
ments have been madein full.” This change more accurately
reflects the requirement that a nonparticipating manufacturer
must notify the Attorney General that it has made a timely,
full payment of its escrow obligation.

These rules are intended to implement owa Code Supple-
ment chapter 453D.

These rules will become effective on March 10, 2004.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these rules [Ch 5] is being omitted. With the exception of the
change noted above, these rules are identical to those pub-
lished under Notice as ARC 2993B, |AB 12/10/03.

[Filed 1/15/04, effective 3/10/04]
[Published 2/4/04]

[For replacement pages for IAC, see IAC Supplement
2/4/04.]

ARC 3139B

DENTAL EXAMINERS BOARDI[650]
Adopted and Filed

Pursuant to the authority of lowa Code section 147.76, the
Board of Dental Examiners hereby amends Chapter 11, “Li-
censure to Practice Dentistry or Dental Hygiene,” lowa Ad-
ministrative Code.

These amendments allow a dentist who is a graduate of a
foreign dental school to apply for licensure in lowa provided
certain requirements are met. Currently, all applicants for
dental licensure in lowa must graduate from an accredited
dental school approved by the Board. Only schools in the
United States and Canada are currently accredited.

A graduate of aforeign dental school may be eligible for
licensure if the graduate completes a full-time, supplemental
dental education program of at |east two academic yearsat an
accredited dental college. The supplemental dental educa-
tion program must provide didactic and clinical education to
thelevel of aDDS or DMD graduate of the dental college. A
graduate of aforeign dental school must also provide atran-
script from the foreign dental school, verification of licen-
sure from the country where the applicant graduated from
dental school, and proof of English proficiency. An applicant
who is a graduate of aforeign dental school must also meet
all other requirements for licensure by examination or licen-
sure by credentials.

These amendments are subject to waiver at the sole discre-
tion of the Board in accordance with 650—Chapter 7.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on November 12, 2003, as ARC
2919B. A public hearing on the amendments was held on
December 9, 2003. Written comments on the proposed
amendments were received. The lowa Dental Association
expressed support for the amendments.

Minor changes from the Notice have been made in subrule
11.4(1) and in subrule 11.4(3), paragraph “a,” by adding the
word “undergraduate” to clarify that the Board is referring to
undergraduate education and not postgraduate specialty
training. In addition, clarification was made to paragraph “¢”
in subrule 11.4(3) to state that verification of the foreign den-
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ta license should a so include a statement that no adverse ac-
tion was taken against the license.

These amendments were approved at the January 15,
2004, regular meeting of the Board of Dental Examiners.

These amendments are intended to implement lowa Code
chapter 153.

These amendments will become effective on March 10,
2004.

The following amendments are adopted.

ITEM 1. Amend subrule 11.2(2), paragraphs “a” and
“g" asfollows:

a. Satisfactory evidence of graduation with a DDS or
DMD from an accredited dental college approved by the
board or satisfactory evidence of meeting the requirements
specified in rule 11.4(153).

e. Evidence of successful completion of the examination
taken in the last five years, with resulting scores, adminis-
tered by the Central Regional Dental Testing Service, Inc., or
the Western Regiona Examining Board, Inc.-taken-after Jan-

; (WREB). The WREB examination must also be
taken after January 1, 2001.

ITEM 2. Amend subrule 11.3(2), paragraph “a,” as fol-
lows:

a. Satisfactory evidence of graduation with a DDS or
DMD from an accredited dental college approved by the
board or satisfactory evidence of meeting the requirements

specified in rule 11.4(153).
ITEM 3. Adopt the following new rule:

650—11.4(153) Graduates of foreign dental schools. In
addition to meeting the other requirements for licensure spec-
ified in rule 11.2(147,153) or 11.3(153), an applicant for den-
tal licensure who did not graduate with aDDS or DMD from
an accredited dental college approved by the board must pro-
vide satisfactory evidence of meeting the following require-
ments.

11.4(1) The applicant must complete a full-time, under-
graduate supplemental dental education program of at |least
two academic years at an accredited dental college. The un-
dergraduate supplemental dental education program must
provide didactic and clinical education to the level of aDDS
or DMD graduate of the dental college.

11.4(2) The applicant must receive adental diploma, de-
gree or certificate from the accredited dental college upon
successful completion of the program.

11.4(3) The applicant must present to the board the fol-
lowing documents:

a. An official transcript issued by the accredited dental
college that verifies completion of all coursework require-
ments of the undergraduate supplemental dental education
program;

b. A denta diploma, degree or certificate issued by the
accredited dental college or a certified copy thereof;

c. A letter addressed to the board from the dean of the ac-
credited dental college verifying that the applicant has suc-
cessfully completed the requirements set forth in 11.4(1);

d. A final, officia transcript verifying graduation from
the foreign dental school at which the applicant originally ob-
tained a dental degree. If the transcript is written in a lan-
guage other than English, an original, official trandation
shall also be submitted; and

e. Verification from the appropriate governmental au-
thority that the applicant was licensed or otherwise autho-
rized by law to practice dentistry in the country in which the



1358 FILED

DENTAL EXAMINERS BOARD[650](cont’d)

applicant received foreign dental school training and that no
adverse action was taken against the license.

11.4(4) The applicant must demonstrate to the satisfaction
of the board an ability to read, write, speak, understand, and
be understood in the English language. The applicant may
demonstrate English proficiency by submitting to the board
proof of a passing score on one of the following examina-
tions:

a. Test of English as a Foreign Language (TOEFL)
administered by the Educational Testing Service. A passing
score on TOEFL is a minimum overall score of 550 on the
paper-based TOEFL or a minimum overall score of 213 on
the computer-administered TOEFL.

b. Test of Spoken English (TSE) administered by the Ed-
ucational Testing Service. A passing score on TSE isamini-
mum of 50.

Thisruleisintended to implement lowa Code chapter 153.

[Filed 1/16/04, effective 3/10/04]
[Published 2/4/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 2/4/04.

ARC 3140B

DENTAL EXAMINERS BOARD[650]
Adopted and Filed

Pursuant to the authority of lowa Code section 147.76, the
Board of Dental Examiners hereby amends Chapter 29,
“Deep Sedation/General Anesthesia, Conscious Sedation
and Nitrous Oxide Inhaation Analgesia,” lowa Administra-
tive Code.

Item 1 of the amendments adds a new definition of “moni-
toring nitrous oxide inhalation analgesia.” Item 2 of the
amendments establishes minimum training standards for a
dental hygienist or dental assistant who monitors a patient
under nitrous oxide inhaation analgesia. A dentist must del-
egate the task, provide direct supervision, and dismissthe pa-
tient following completion of the procedure. The hygienist
or assistant must also immediately report any adverse reac-
tions to the supervising dentist.

These amendments are not subject to waiver or variance as
the rules establish minimum training standards and supervi-
sion requirements that must be followed in order to protect
public health, safety, and welfare.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on September 17, 2003, as ARC
2785B. A public hearing on the amendments was held on
October 7, 2003. Three written comments on the proposed
amendments were received. These comments expressed sup-
port for the Board's definition of monitoring. The lowa Den-
tal Association expressed support overal for the amend-
ments, but suggested that the Board allow dentiststo provide
the training to their own staff. A comment from the lowa
Dental Hygienists Association and another written com-
ment objected to having a different training standard for den-
tal hygienists who only monitor, but do not administer, ni-
trous oxide inhalation analgesia.

Minor changes have been made to the amendments pub-
lished under Notice. In subrule 29.6(5), the amendments
now refer to both dental hygienists and registered dental as-
sistants. In October 2003, the Board approved expanded
functions for registered dental assistants, including the moni-
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toring of nitrous oxide inhalation analgesia. References to
dental assistants have been added to these amendments for
clarification and consistency with the expanded function pro-
visions. In addition, subrule 29.6(6) has been changed to
eliminate an incorrect cross reference to direct supervision.

These amendments were approved at the January 15,
2004, regular meeting of the Board of Dental Examiners.

These amendments are intended to implement lowa Code
chapters 147 and 153.

These amendments will become effective on March 10,
2004.

The following amendments are adopted.

ITEMm 1. Amend rule 650—29.1(153) by adopting the
following new definition:

“Monitoring nitrous oxide inhalation analgesia’ means
continually observing the patient receiving nitrous oxide and
recognizing and notifying the dentist of any adverse reac-
tions or complications.

ITEM 2. Adopt new subrule 29.6(5) and amend existing
subrules 29.6(5) and 29.6(6) as follows:

29.6(5) A dental hygienist or registered dental assistant
may monitor a patient under nitrous oxide inhalation analge-
sia provided all of the following requirements are met:

a. Thehygienist or registered dental assistant has com-
pleted a board-approved course of training or has received
equivalent training while a student in an accredited school of
dental hygiene or dental assisting;

b. The task has been delegated by a dentist and is per-
formed under the direct supervision of a dentist;

c. Any adversereactions are reported to the supervising
dentist immediately; and

d. Thedentist dismisses the patient following completion
of the procedure.

29.6(5 6) A dentist who delegates the administration of
nitrous oxide inhalation analgesia in accordance with 29.6(4)
shall provide direct supervision :
and establish awritten office protocol for taking vital signs,
adjusting anesthetic concentrations, and addressing emer-
gency situations that may arise.

29.6(6 7) If the dentist intends to achieve a state of con-
scious sedation from the administration of nitrous oxide in-
halation analgesia, the rules for conscious sedation apply.

[Filed 1/16/04, effective 3/10/04]
[Published 2/4/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 2/4/04.

ARC 3138B

DENTAL EXAMINERS BOARD[650]
Adopted and Filed

Pursuant to the authority of lowa Code section 147.76, the
Board of Dental Examiners hereby amends Chapter 35, “Im-
paired Practitioner Review Committee,” lowa Administra
tive Code.

This amendment changes the name of the Impaired Practi-
tioner Review Committee to the lowa Practitioner Review
Committee (IPRC). The amendment also clarifies criteria
for eligibility in the program. The amendment gives the
Committee additional discretion in allowing practitioners
into the program if there is an unrelated complaint pending
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before the Board. The amendment clarifies that information
reported on a license or registration application or renewal
form may be considered a self-report at the request of the
practitioner.

This amendment also clarifies that the term “impairment”
does not include various sexual problems. The purpose of
the Committee is also revised to reflect that the Committee
serves practitioners impaired by chronic health conditions, in
addition to substance abuse, and that maintenance may be a
more realistic goal than recovery or rehabilitation. The
amendment also makesit clear that the Committee advocates
both for the health of the practitioner and for the public health
and safety.

In addition, the amendment clarifies Committee member-
ship, IPRC palicies, terms and length of participation, confi-
dentiality provisions, and when information related to partic-
ipation in the program may be shared. A new subrule related
to monitoring costs has also been added. This subrule clari-
fies that participants may be responsible for paying the cost
of monitoring compliance with contract terms. This provi-
sion was previously spelled out in individual recovery con-
tracts.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on November 12, 2003, as ARC
2918B. A public hearing on the amendment was held on De-
cember 9, 2003. Written comments in support of the amend-
ment were received from the lowa Dental Association. The
amendment isidentical to that published under Notice.

This amendment was approved at the January 15, 2004,
regular meeting of the Board of Dental Examiners.

This amendment is intended to implement lowa Code
chapters 147 and 153.

This amendment will become effective on March 10,
2004.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
this amendment [Ch 35 title, 35.1] is being omitted. This
amendment is identical to that published under Notice as
ARC 2918B, IAB 11/12/03.

[Filed 1/16/04, effective 3/10/04]
[Published 2/4/04]

[For replacement pages for IAC, see IAC Supplement
2/4/04.]

ARC 3137B

EDUCATION DEPARTMENT[281]
Adopted and Filed

Pursuant to the authority of lowa Code section 256.7(5),
the State Board of Education hereby amends Chapter 83,
“Teacher Quality Program,” lowa Administrative Code.

The amendment aligns Chapter 83 with teacher quality
program expectations for school district professional devel-
opment, including professional development standards, dis-
trict career development plan expectations and professional
development provider regquirements.

A public hearing was held on January 7, 2004. Three writ-
ten comments were received that were supportive and no
changes were made. This amendment isidentical to the one
published on December 10, 2003, in the lowa Administrative
Bulletin as ARC 2999B.
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This amendment isintended to implement |owa Code sec-
tion 284.6.

This amendment will become effective on March 10,
2004.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
this amendment [83.6(2) to 83.6(4)] is being omitted. This
amendment is identical to that published under Notice as
ARC 2999B, IAB 12/10/03.

[Filed 1/16/04, effective 3/10/04]
[Published 2/4/04]

[For replacement pages for IAC, see IAC Supplement
2/4/04.]

ARC 3143B

ELDER AFFAIRS
DEPARTMENT[321]

Adopted and Filed

Pursuant to the authority of lowa Code section 231.23, the
Elder Affairs Department hereby amends Chapter 8, “Long-
Term Care Resident’'s Advocate/Ombudsman,” lowa Ad-
ministrative Code.

The purpose of thisrule making isto establish a Volunteer
Long-Term Care Ombudsman program within the Office of
the Long-Term Care Ombudsman.

Notice of Intended Action was published in the October
29, 2003, lowa Administrative Bulletin as ARC 2904B.

A public hearing was held on November 19, 2003, from 9
to 11 am. in the Director’s Conference Room at the Depart-
ment of Elder Affairs, Clemens Building, 200 Tenth Street,
DesMoines, lowa50309. The lowaHealth Care Association
presented oral and written comments. The lowa Association
of Homes and Services for the Aging supplied written com-
ment.

Changes were made as requested when possible. Public
comments generally reflected confusion between the duties
of the resident’s advocate/ombudsman (state long-term care
ombudsman), the resident advocate committees and the vol-
unteer long-term care ombudsman. One |etter from an asso-
ciation was received stating “...(the association) does not
support the implementation of the Volunteer Long-Term
Care Ombudsman until further research is established.” Fol-
lowing both an in-depth reply to the concerns by Department
staff and a meeting held January 12, 2004, where issues of
contention were discussed in detail, this associationisnow in
support of this program asis the other association.

These amendments were adopted by the Commission for
the Department of Elder Affairs on January 14, 2004.

These amendments will become effective March 10, 2004.

These amendments are intended to implement |owa Code
chapter 231.

The following amendments are adopted.

Amend 321—Chapter 8 asfollows:

321—8.1(231) Definitions.
“Designee’” means an employeewho isdesignated asare-
gional long-term care ombudsman.
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“ Resident advocate committee member” means a volun-
teer appointed by the director or the director’s designee pur-
suant to lowa Code section 135C.25.

“ Resident’s advocate/ombudsman” means the state long-
term care ombudsman.

“\Volunteer long-term care ombudsman” means a volun-
teer who has successfully completed all requirements and
has received certification from the resident's advocate/
ombudsman.

321—8.2(231) Purpose.

8—1&}8 2(1) General rule. The department shall operate a
statewide long-term care resident’s advocate/ombudsman
program in cooperation with appropriate state and local
agencies such astheoffice of the citizen's aide/ombudsman;
the lowa department of public-health; the department of in-
spections and appeals, the lowa department of human ser-
vices, and the AAAs.

8.1(2) 8.2(2) Carereview Resident advocate committee
and volunteer long-term care ombudsman program adminis-
tration. The program shall include the administration of the
carereview resident advocate committee program identified
in lowa Code section 249D.4 231.4 and the volunteer long-
term care ombudsman program identified in Section 712(5)
of the Older Americans Act.

321—8.3(231) Long-term careresident’s
advocatelombudsman duties,

8.2(1) 8.3(1) Program administration. The department
shall employ an individual (hereinafter called the resident’s
advocate/ombudsman) to administer the long-term care resi-
dent’s advocate/ombudsman program in accordance with the
requirements of the Act and lowa Code chapter 249D 231.

8.3(2) Duties of the resident’'s advocate/
ombudsman (also known as the state long-term care ombuds-
man). The In accordance with the Older Americans Act, the
resident’s advocate/ombudsman shall perform the following
duties:

a. lnvestigate ldentify, investigate and resolve com-
plaints and grievances that are made by or on behalf of resi-
dents that may adversely affect the health, safety, welfare or
rights of residents;

b. Administer the carereview resident advocate com-
mittee system pursuant to these rules and assist the commit-
tees in the performance of their duties through training and
technical assistance;

c. Monitor the development and implementation of fed-
erd, state and local laws, rules, regulations and policies that
relate to long-term care facilities;

d. Provide information to the public and to state and lo-
cal agencies about problems of personsin long-term care fa-
cilities;

e. Trainlong-term care facility staff in conjunction with
training provided to care review resident advocate commit-
tee members;

f.  Administer the volunteer long-term care ombudsman
program;

f g. Assist in the development of organizations to partici-
pate in the long-term care resident’s-advocate/ombudsman
program; and

g h. Comment and make recommendations on administra-
tive actions under consideration by an agency or authority
which may affect residentsin long-term care facilities. ;

i. Designateregional long-term care ombudsmen (here-
inafter called designees) to perform any of the above duties;
and
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j.  Approve certification for volunteer long-term care
ombudsmen.

. 321—8.4(231) Accessrequirements. The
resident’s advocate/ombudsman or designee shall have ac-
cess to long-term care facilities, private access to residents,
accesstoresidents’ personal and medical records-of residents
and access to other records maintained by the facilities or
governmental agencies or-theiragents, pertaining only to the
complaint(s) person on whose behalf a complaint is being in-
vestigated.

8.3(1) 8.4(1) Visitsto facilities. The resident’s advocate/
ombudsman or designee may enter any long-term care facili-
ty without prior notice. After notifying the person in charge
of the facility of the resident’s advocate/ombudsman’s or
designee’s presence, the resident’s advocate/ombudsman or
designee may communicate privately and without restriction
with any resident who consents to the communication.

8.3(2) 8.4(2) Visitsto resident’s living area. The resi-
dent’s advocate/ombudsman or designee shall not observe
the private living area of any resident who objects to the ob-
servation.

8.3(3) 8.4(3) Redtrictions on visits. The facility staff
member in charge may refuse or terminate a resident’s
advocate/ombudsman’s or designee’s visit with a resident
only when written documentation is provided to the resi-
dent’s advocate/ombudsman or designee that the visit is a
threat to the health and safety of the resident. The restriction
shall be ordered by the resident’s physician, and the order
shall be documented in the resident’s medical record.

8.3(4) 8.4(4) Request agency assistance.

a. Theresident's advocate/ombudsman or designee may
reguest cooperation, assistance and data that will enable the
resident’s advocate/ombudsman or designee to execute any
of the resident’s advocate/ombudsman’sor designee’s duties
and powers under the Older Americans Act from any govern-
mental agency or its agent or AAA.

b. Only the state long-term care ombudsman shall have
access to adult abuse case mfor mation.

8.4(5) Facility records. Copiesof a resident’s medical or
personal records maintained by the facility, or other records
of a long-term care facility, may be made with the permission
of the resident, the resident’s responsible party, or the legal
representative of the resident.

a. The office of the long-term care ombudsman will pay
for copies as requested.

b. All medical and personal records shall be made avail-
able to a volunteer long-term care ombudsman for review if:

(1) The volunteer long-term care ombudsman has the per-
mission of the resident, the legal representative of the resi-
dent or the responsible party; or



IAB 2/4/04

ELDER AFFAIRS DEPARTMENT[321](cont’ d)

(2) Accessto therecordsis necessary to investigate a com-
plaint; and

(3) The volunteer long-term care ombudsman obtains ap-
proval of the resident’s advocate/ombudsman or designes; or

(4) Theinformation is sought by court order.

c. The resident's advocate/ombudsman program shall
keep all records and information confidential according to
the Older Amerlcans Act.

321—8.5(231) Authority and responsi-
bilities of the department.

84(1) 85(1) Confidentiality and disclosure. The
complaint files maintained by the resident's advocate/
ombudsman program shall be maintained as confidential
information and may not be disclosed unless the resident’s
advocate/ombudsman authorizes disclosure.

a  Theresident’s-advocate/ombudsman No member of
the resident’s advocate/ombudsman program shall net dis-
close theidentity of any complainant or resident, or any iden-
tifying information obtained from a resident’s personal or
medical records unless the complainant or resident, or the le-
gal representative of either, consents in writing to the disclo-
sure and specifies to whom the information may be dis-
closed.

b. The resident’s advocate/ombudsman may use materi-
alsinthefilesfor the preparation and disclosure of statistical,
case study and other pertinent reports provided that the
means of discovering the identity of particular personsis not
disclosed.

8.4(2) 8.5(2) Referral of complaints or grievances.

a.  When the resident’s advocate/ombudsman or desig-
nee encounters facts which may indicate the failure to com-
ply with state or federal laws, rules or regulations, the resi-
dent’s advocate/ombudsman or designee shall refer the case
to the appropriate agency.

b. When the resident’s advocate/ombudsman or desig-
nee encounters facts that may warrant the institution of civil
proceedings, the resident’s advocate/ombudsman or desig-
nee shall refer the case appropriately for administrative and
legal assistance.

c. When the resident’s advocate/ombudsman or desig-
nee encounters facts which may indicate the misconduct or
breach of duty of any officer or employee of along-term care
facility or government agency, the resident’s advocate/
ombudsman shall refer the case to the appropriate authori-
ties.

d. Theresident’s advocate/ombudsman or designee shall
initiate follow-up activities on all referred complaints and
grievances.

84(3) 85(3) Reporting. The resident's advocate/
ombudsman program shall maintain a statewide, uniform re-
porting system to collect and analyze information on com-
plaints and grievances in regarding long-term care facilities
in accordance with reguirements of the Act and lowa Code
section 249D-4 231.42.

a. Information provided by the department of inspec-
tions and appeals, individuals and agencies to whom cases
were referred, and-carereview resident advocate committees
and the volunteer long-term care ombudsman program shall
be used in the reporting system.
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b. No information from this reporting system that threat-
ens the confidentiality of residents or complainants shall be
made public without the written permission of the affected
residents or complainants.

c. Any information from this reporting system which
identifies a specific facility shall state that problems identi-
fied in that facility have been corrected, if problems identi-
fled have been corrected to the satlsfact|on of the resident's

resident or complalnant or pursuant to 321—
9.13(231).

d. No change.

e. The resident’'s advocate/ombudsman program shall
prepare an annual report analyzing the complaint and statis-
tics collected and provide this report, by January 15 of each
year, to the following agencies and others as deemed ap-
propriate, including but not limited to: AOA, the office of the
governor, the genera assembly of lowa, thelowa department
of inspections and appeals, the lowa department of human
services, and AAAs.

321—8.6(231) Volunteer long-term care ombudsman pro-
gram.

8.6(1) Application. Any individual may apply to theresi-
dent’s advocate/ombudsman program to become a volunteer
long-term care ombudsman. A resident advocate committee
member shall be given priority in the selection process and
may become a certified volunteer long-term care ombuds-
man pending successful completion of the required training
and background checks.

a. Application forms. Application forms may be ob-
tained from the resident’s advocate/ombudsman program at
the department of elder affairs address listed in rule 321—
2.1(231) or from other organizations designated by the de-
partment.

b. Submission of forms. Each applicant shall complete
an application and submit it to the department address listed
inrule 321—2.1(231).

8.6(2) Conflict of interest.

a. Prior to certification, applicants for the volunteer
long-term care ombudsman program must not have a conflict
of interest or have had a conflict of interest within the past
two years in accordance with the Older Americans Act. A
conflict of interest shall be defined as:

(1) Employment of the applicant or a member of the ap-
plicant’s immediate family within the previous year by a
long-term care facility or by the owner or operator of any
long-term care facility;

(2) Current participation in the management of a long-
term care facility by the applicant or a member of the appli-
cant’'simmediate family;,

(3) Current ownership or investment interest (represented
by equity, debt, or other financial relationship) in an existing
or proposed long-term care facility or long-term care service
by the applicant or a member of the applicant’s immediate
family;,

(4) Current involvement in the licensing or certification
of a long-term care facility or provision of a long-term care
service by the applicant or a member of the applicant’simme-
diate family;

(5) Receipt of remuneration (in cash or in kind) under a
compensation arrangement with an owner or operator of a
long-term care facility by the applicant or a member of the
applicant’s immediate family;,

(6) Acceptance of any giftsor gratuitiesfrom a long-term
carefacility or aresident or a resident’s representative;
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(7) Acceptance of money or any other consideration from
anyone other than the office of the state long-term care resi-
dent’s advocate/ombudsman for the performance of an act in
the regular course of long-term care;

(8) Provision of services while employed in a position
with duties that conflict with the duties of a volunteer long-
term care ombudsman;

(9) Provision of servicesto residents of a facility in which
a member of the applicant’s immediate family resides; or

(10) Participation in activities which negatively affect
the applicant’s ahility to serve residents or which are likely to
create a perception that the applicant’s primary interest is
other than as an advocate for the residents.

b. Immediate family shall be defined as father, mother,
son, daughter, brother, sister, aunt, uncle, first cousin, neph-
ew, niece, wife, husband, father-in-law, mother-in-law, son-
in-law, daughter-in-law, brother-in-law, sister-in-law, step-
parent, stepbrother, stepchild, stepsister, half sister, half
brother, grandparent or grandchild.

8.6(3) Applicants shall not be accepted into the program
if:

a. Itisdetermined that the applicant has a conflict of in-
terest aslisted in subrule 8.6(2); or

b. Theapplicant has unfavorable references, which shall
include a DCI criminal background check and abuse check;
or

c. The applicant lives in any part of a continuing care
retirement community, or any housing owned by the long-
term care facility in which the volunteer would function.

8.6(4) Training. Prior to certification, applicants must
successfully complete the required training as approved by
the resident’s advocate/ombudsman. Successful completion
shall be defined as completion of all assignments and tasks
during training, demonstration of proper techniques and
skills, and an under standing of the role of the volunteer long-
term care ombudsman in the long-term care setting. The ap-
plicant shall complete a minimum of 24 hours of approved
training, which shall include, but not be limited to:

a. History and overview of resident’'s advocate/
ombudsman program;

b. Terminology;

c. Resident rights;

d. Sate and federal law, rules and regulations regarding
long-term care facilities;

e. Regulatory processin long-term care facilities;

f.  Aging process, common medical conditions and ter-
minology;

g. Lifeinalong-term care facility and culture change;

h.  Communication skills;

i. Confidentiality;

j- Problem solving and documentation, and follow-up of

complaints;
k. Dynamics of abuse and neglect;
[. Ethics; and

m. Resources for volunteer long-term care ombudsmen.

8.6(5) Approval for certification. Final approval for cer-
tification as a volunteer long-term care ombudsman shall be
made by the resident’s advocate/ombudsman and shall be
subject to the applicant’s successful completion of the re-
quired training and to a favorable report from the instructor.
The resident’s advocate/ombudsman has the right to require
that the applicant receive additional personal training prior
to certification and has the right to deny certification to ap-
plicants not meeting the above training criteria.

8.6(6) Certification.
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a. Notification. A volunteer long-term care ombudsman
shall be notified in writing within 14 days following the con-
clusion of the training program if certification has been con-
tinued or revoked.

b. Certification shall initially be for one year, with recer-
tification available following the volunteer’s completion of a
minimum of ten hours of approved continuing education in
the first year and completion of a progressreview by the resi-
dents of the facility, the facility administrator and staff, and
the resident’s advocate/ombudsman or a representative from
the office of the state long-term care resident’s advocate/
ombudsman program.

c. After the volunteer’s successful completion of one
year as a volunteer long-term care ombudsman, the resi-
dent’s advocate/ombudsman may recertify the volunteer for a
two-year period.

8.6(7) Continuing education.

a. All certified volunteer long-term care ombudsmen
shall complete a minimum of ten hours of continuing educa-
tion thefirst year and a minimum of six hours of continuing
education each year thereafter. Continuing education may
include, but is not limited to:

(1) Scheduled telephone conference calls with represen-
tatives from the office of the state long-term care resident’s
advocate/ombudsman program;

(2) Governor’s conference on aging;

(3) Area Alzheimer’s disease conferences,

(4) Elder abuse conferences,

(5) Coursesrdated to aging conducted by a local commu-
nity college or university or via the Internet;

(6) Other events as approved in advance by the resident’s
advocate/ombudsman.

b. Volunteer long-term care ombudsmen areresponsible
for reporting continuing education hours to the resident’s
advocate/ombudsman or designee within 30 days following
the compl etion of the continuing education event.

8.6(8) Contesting an appointment. A provider who wishes
to contest the appointment of a volunteer shall do so in
writing to the resident’s advocate/ombudsman. The final
determination shall be made by the resident’s advocate/
ombudsman within 30 days after receipt of notification from
the provider.

8.6(9) Certification revocation.

a. Reasons for revocation. A volunteer long-term care
ombudsman’s certification may be revoked by the resident’s
advocate/ombudsman for any of the following reasons: falsi-
fication of information on the application, breach of confi-
dentiality, acting as a volunteer long-term care ombudsman
without proper certification, attending less than the required
continuing education training, voluntary termination, un-
professional conduct, failure to carry out the duties as as-
signed, or actionswhich are found by the resident’s advocate/
ombudsman to violate the rules or intent of the program.

b. Notice of revocation. The resident's advocate/
ombudsman shall notify the volunteer and the facility in writ-
ing of a revocation of certification.

¢. Request for reconsideration. A request for reconsid-
eration or reinstatement of certification may be madein writ-
ing to the resident’s advocate/ombudsman. The request must
be filed within 14 days after receipt of the notice of revoca-
tion.

d. Responsetime. The resident’s advocate/ombudsman
shall investigate and consider the request and notify the re-
questing party and the facility of the decision within 30 days
of receipt of the written request.

8.6(10) Access.
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a. Migits to facilities. A volunteer long-term care om-
budsman may enter any long-term care facility without prior
notice. After notifying the person in charge of the facility of
the volunteer long-term care ombudsman’s presence, the vol-
unteer long-term care ombudsman may communicate pri-
vately and without restriction with any resident who consents
to the communication.

b. Msitsto resident’s living area. The volunteer long-
term care ombudsman shall not observe the private living
area of any resident who objects to the observation.

c. Redtrictions on visits. The facility staff member in
charge may refuse or terminate a volunteer long-term care
ombudsman visit with a resident only when written documen-
tation is provided to the volunteer long-term care ombuds-
man that the visits are a threat to the health and safety of the
resident. The restriction shall be ordered by the resident’s
physician, and the order shall be documented in the resi-
dent’s medical record.

8.6(11) Duties. The volunteer long-term care ombudsman
shall assist the resident’s advocate/ombudsman or designee
in carrying out the duties described in the Older Americans
Act. Primary responsibilities of a volunteer long-term care
ombudsman shall include:

a. Conducting initial inquiries regarding complaints
registered with the long-term care resident’'s advocate/
ombudsman;

b. At the request of the resident’s advocate/ombudsman
or designee, providing follow-up visits on cases investigated
by the resident’s advocate/ombudsman or designee;

c. Attending, assisting with, or providing technical as-
sistance to resident and family council meetings as needed,;

d. At therequest of the resident’s advocate/ombudsman
or designee, making follow-up visits to a facility after a de-
partment of inspections and appeals survey or complaint in-
vestigation to monitor the progress and changes listed in the
plan of correction or to monitor the correction of deficien-
cies;

e. Tracking, monitoring and following up on publicly
available information regarding facility performance;

f. Identifying concernsin afacility. Concernsidentified
should be discussed with the chair of the resident advocate
committee to determine an appropriate course of action to
reach resolution;

g. Completing all reports and submitting themto theres-
ident’s advocate/ombudsman in a timely manner; and

h. Completing exit interviews when the volunteer om-
budsman resigns.

These rules are intended to implement 1owa Code chapter
231.

[Filed 1/16/04, effective 3/10/04]
[Published 2/4/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 2/4/04.

ARC 3144B

ELDER AFFAIRS
DEPARTMENT[321]

Adopted and Filed

Pursuant to the authority of lowa Code section 231.23, the
Elder Affairs Department hereby amends Chapter 9, “Resi-
dent Advocate Committees,” lowa Administrative Code.
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The purpose of this rule making isto clarify the definition
of what constitutes a Resident Advocate Committee by es-
tablishing minimum standards.

Notice of Intended Action was published in the October
29, 2003, lowa Administrative Bulletin as ARC 2905B.

A public hearing was held on November 19, 2003, from 9
to 11 am. in the Director’s Conference Room at the Depart-
ment of Elder Affairs, Clemens Building, 200 Tenth Street,
Des Moines, lowa50309. The lowa Health Care Association
presented oral and written comments in support of the
amendments.

The lowa Association of Homes and Services for the Ag-
ing supplied written comments stating their concern with re-
moving the ratio of residents per advocate. After the Depart-
ment provided awritten response to the association’s concern
and shared information about the events leading to the
proposed amendment, the concern was addressed and the
IAHSA supports the rules as modified. The modification to
subrule 9.1(2) will reinstate the original rule language that a
committee “shall consist of two members or a number suffi-
cient to meet the needs of the residents.” A clause has been
added to clarify that in facilities licensed to serve fewer than
15 residents, one volunteer is sufficient to comprise a Resi-
dent Advocate Committee for purposes of facility com-
pliance with lowa Code section 135C.25.

These amendments were adopted by the Commission for
the Department of Elder Affairs on January 14, 2004.

These amendments are intended to implement |owa Code
chapters 17A, 22 and 231.

These amendments will become effective March 10, 2004.

The following amendments are adopted.

ITEM 1. Amend subrule 9.1(2) as follows:

9.1(2) Committee membership. The committee shall con-
sist of at least two members or a number sufficient to meet the
needs of the residents: except in facilities licensed to serve
fewer than 15 residents. In such facilities, the minimum num-
ber of members shall be one.

ITEM 2. Amend subrule 9.2(4) asfollows:

9.2(4) Waiver of membership restriction. The waiver of
membership restriction for relatives in subrule 9.2(3) may be
reviewed and approved by the executive director and
granted, if it can be documented to the department that efforts
have been made individually or jointly by the resident advo-
cate committee-AAA; or the department to contact and re-
cruit alternative applicants.

ITEM 3. Amend subrule 9.3(1) asfollows:

9.3(1) Notification. Members of the resident advocate
committee shall be appointed from individuals whose ap-
plications for membership have been accepted according to
this rule. Appointments shall be made by letter within 45
days of receipt of applications by the executive director or
designee. Appropriate AAAs-and facilities shall be notified
of the appointments.

ITEM 4. Amend subrule 9.4(3) as follows:

9.4(3) Notification of cancellation. The executive direc-
tor shall notify, in writing, the remaining committee mem-
bers-the-appropriate AAA; and the facility of the cancella
tion of resident advocate committee members appoint-
ments.

ITEM 5. Amend subrule 9.6(2), paragraph “c,” as fol-
lows:

c. The secretary shall complete areport on the commit-
tee meeting on the report form designated by the department.

Copies of the report shall be submitted to the administrator
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and to-the resident-advocate-coord

care resident advocate/ombudsman.

ITEM 6. Amend subrule 9.8(2) asfollows:
9.8(2) Assistance to the committee. The committee may
request information, advice and counsdl from the facility ad-
ministrator, medical or health professionals or specialists,
AAAs; the department or from other state and local agencies.

¢ Upon contacting anyone on behalf of residentsin the
performance of duties, the resident advocate committee
member shall clearly be identified as a resident advocate
committee member who is a volunteer advocate and shall
clearly state the purpose and justification for this contact.

ITEM 7. Amend subrule 9.10(1) as follows:

9.10(1) Resident reviews. To evaluate the degree of satis-
faction that residents have with the quality of life experi-
enced in the facility in which they reside, the followingpro-
cedures shall-be used:

a— Resident resident reviews shall be recorded, including
responses to questions asked of residents or their representa-
tives.

ITEM 8. Rescind and reserve subrule 9.11(2), paragraph
" b.”

ITEM 9. Rescind rules 321—9.13(231) and 9.14(231) as
follows:

IAB 2/4/04

[Filed 1/16/04, effective 3/10/04]
[Published 2/4/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 2/4/04.

ARC 3120B

ETHICSAND CAMPAIGN
DISCLOSURE BOARD, IOWA[35]]

Adopted and Filed

Pursuant to the authority of lowa Code section 68B.32A,
the lowa Ethics and Campaign Disclosure Board hereby
amends Chapter 4, “Campaign Disclosure Procedures,” lowa
Administrative Code.

These amendments clarify the definitions of “committee,”
“candidate,” and “ballot issue” asthose terms are used in the
campaign laws of lowa.

These amendments were published under Notice of In-
tended Action in the lowa Administrative Bulletin on No-
vember 26, 2003, as ARC 2971B. No ora or written com-
ments on the amendments were received. The amendments
areidentical to those published under Notice.

The Board adopted these amendments on January 13,
2004,

These amendments are intended to implement lowa Code
Supplement section 68A.102.

These amendments will become effective on March 10,
2004.

The following amendments are adopted.

ITEM 1. Rescind subrule 4.1(1), paragraph “a,” and
adopt the following new paragraph in lieu thereof:

a Committee defined. “Committee” includes the fol-
lowing:

(1) A “candidate’'s committee” that isthe committee, even
if the committee consists only of the candidate, designated by
acandidate for a state or local office to receive contributions,
make expenditures, or incur debts in excess of $750.

(2) A “palitical committee” (PAC) that isa committee ex-
ceeding the $750 organizational threshold to expressly advo-
cate the nomination, election, or defeat of candidates or to ex-
pressly advocate the passage or defeat of a ballot issue.

(3) A “state statutory political committee” (state party),
“county statutory political party” (county central commit-
tee), or “city statutory political committee” (city central com-
mittee).

ITEM 2. Adopt new subrules 4.1(4) and 4.1(5) as fol-
lows:;

4.1(4) Candidate defined. For purposes of lowa Code
Supplement chapter 68A and |owa Code chapter 68B, and
therules of the board, “ candidate” means an individual who
takes affirmative action to seek nomination or election to a
state or local public office. “Takes affirmative action” in-
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cludes making a public announcement of intention to seek
nomination or election, making any expenditure or accepting
any contribution for nomination or election, distributing peti-
tionsfor signatures for nomination, filing nomination papers
or an affidavit of candidacy, or being nominated by any con-
vention process set out by law.

4.1(5) Ballot issue defined. “Ballot issue” means a ques-
tion that has been approved by a political subdivision or the
general assembly to be placed before the voters or is other-
wiserequired by law to be placed before the voters. “Ballot
issue” does not include the nomination, election, or defeat of
a candidate.

[Filed 1/14/04, effective 3/10/04]
[Published 2/4/04]

EDITOR'Ss NOTE: For replacement pages for IAC, see IAC
Supplement 2/4/04.

ARC 3119B

ETHICSAND CAMPAIGN
DISCLOSURE BOARD, IOWA[351]

Adopted and Filed

Pursuant to the authority of lowa Code section 68B.32A,
the lowa Ethics and Campaign Disclosure Board hereby
amends Chapter 4, “Campaign Disclosure Procedures,” lowa
Administrative Code.

The amendments consolidate current rules involving the
requirement to place a“ paid for by” attribution statement on
political materials and political advertisements. The amend-
ments reflect federal court decisions, state law, and Board ad-
visory opinions. The most significant change from the cur-
rent rules would exempt ayard sign of 32 square feet or less
(the current rule exempts yard signs of 16 square feet or less)
from the requirement to place a “paid for by” attribution
statement on the sign. This change isto reflect the fact that
many people use hand-painted 4-foot by 8-foot plywood
boards as yard signs.

The amendments were published under Notice of In-
tended Action in the lowa Administrative Bulletin on No-
vember 26, 2003, as ARC 2970B. No oral or written com-
ments on the amendments were received. The amendments
are identical to those published under Notice.

The Board adopted these amendments on January 14,
2004,

These amendments are intended to implement lowa Code
Supplement section 68A.405 and lowa Code section
68B.32A(8).

These amendments will become effective on March 10,
2004,

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [4.38(2), 4.39, 4.41 to 4.43] is being

omitted. These amendments areidentical to those published
under Notice as ARC 2970B, IAB 11/26/03.

[Filed 1/14/04, effective 3/10/04]
[Published 2/4/04]

[For replacement pages for IAC, see IAC Supplement
2/4/04.]

ARC 3154B

HUMAN SERVICES
DEPARTM ENT[441]

Adopted and Filed

Pursuant to the authority of lowa Code section 249A.4 and
lowa Code Supplement section 249A.20A, the Department
of Human Services amends Chapter 78, “Amount, Duration,
and Scope of Medical and Remedial Services,” lowa Admin-
istrative Code.

These amendments change Medicaid coverage limitations
for drugs by expanding prior authorization requirements and
implementing a preferred drug list. The preferred drug list
will be developed and recommended to the Department by
the Governor-appointed Pharmaceutical and Therapeutics
Committee. The Department will publish the approved list to
al Medicaid providers.

The preferred drug list will be acomprehensive list of all
lowa Medicai d-payable drugs, considering clinical efficacy,
safety, and cost-effectiveness. Within therapeutic categories
of medications where there is little therapeutic variation
within the class, thelist will designate the most cost-effective
drug as the “preferred” drug for lowa Medicaid. Nonpre-
ferred drugs will require prior authorization for Medicaid
payment. Thelist will specify the conditions for prior autho-
rization of all nonpreferred drugs and any conditions for cov-
erage of preferred drugs. Existing criteriafor drug prior au-
thorization will remain in effect until that category of drugsis
phased into the preferred drug list.

Pursuant to lowa Code Supplement section 249A.20A(4),
the following drug categories are exempt from prior authori-
zation:

e Drugs prescribed for treatment of human immunode-
ficiency virus or acquired immune deficiency syndrome,
transplantation, or cancer; and

e Drugs prescribed for mental illness, with the excep-
tion of drugs and drug compounds that do not have a signifi-
cant variation in therapeutic profile or side effect profile
within a therapeutic class.

Further exceptions may be pursued under the Depart-
ment’s general rule on exceptions at 441—1.8(17A,217).

The Department may negotiate supplemental rebates from
drug manufacturers and labelers for the Medicaid program
over and above those required under federal regulations,
which would affect the determination of cost-effectiveness.
Coverage of nonprescription drugs may aso be expanded if
nonprescription drugs are found to be preferred.

Notice of Intended Action on these amendments was pub-
lished in the lowa Administrative Bulletin on September 17,
2003, assARC 2789B. In addition, an Amended Notice of In-
tended Action was published in the October 29, 2003, lowa
Administrative Bulletin as ARC 2906B to allow for apublic
hearing, which was held on November 24, 2003.

Six people participated in the hearing. Comments related
to the time allowed for implementation, the burden of mak-
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ing prior authorization the responsibility of the prescriber,
whether the Department should have quoted the legidation in
the rules, whether patient rights have been adequately pro-
tected, and whether the process for devel oping the preferred
drug list is open to the public.

These amendments were also Adopted and Filed Emer-
gency and were published in the lowa Administrative Bulle-
tin on December 10, 2003, as ARC 3020B. However, the
Department has postponed the date for implementation of the
preferred drug list (previously expected to be January 5,
2004). The postponement is necessary in order for the De-
partment to select a new contractor to assist in devel opment
and implementation of thisimportant program.

These amendments are identical to the Notice of Intended
Action and the Adopted and Filed Emergency amendments
except for replacing referencesto “House File 619" with ref-
erences to the lowa Code Supplement.

The Council on Human Services adopted these amend-
ments on January 14, 2004.

These amendments are intended to implement lowa Code
Supplement section 249A.20A.

These amendments shall become effective on March 10,
2004, at which time the Adopted and Filed Emergency
amendments are hereby rescinded.

The following amendments are adopted.

ITEm 1. Amend subrule 78.1(2) asfollows:

Amend paragraph “a,” subparagraph (3), introductory
paragraph, as follows:

(3) Prior authorization isrequired as specified in the pre-
ferred drug list published by the department pursuant to lowa
Code Supplement section 249A.20A. Until the implementa-
tion date designated in the preferred drug list, Payment pay-
ment will be made for certain the drugs listed below only
when prior approval is obtained from the fiscal agent and
when prescribed for treatment of specified conditions as fol-
lows. Prior authorization will be granted for 12-month peri-
ods per recipient as needed unless otherwise specified.

Amend paragraph “f” asfollows:

f.  Nonprescription drugs.

(1) The following nonprescription drugs are payable, and
may be subject to the prior authorization requirements stated
below and as specified in the preferred drug list published by
the department pursuant to lowa Code Supplement section
249A.20A:

Acetaminophen tablets 325 mg, 500 mg

Acetaminophen elixir 120 mg/5 ml

Acetaminophen elixir 160 mg/5 ml

Acetaminophen solution 100 mg/ml

Acetaminophen suppositories 120 mg

Aspirin tablets 325 mg, 650 mg, 81 mg (chewable)

Aspirin tablets, enteric coated 325 mg, 650 mg, 81 mg

Aspirin tablets, buffered 325 mg

Bacitracin ointment 500 units/gm

Benzoy! peroxide 5%, cleanser, lotion, cream, gel

Benzoy! peroxide 10%, cleanser, lotion, cream, gel

Chlorpheniramine maleate tablets 4 mg

Diphenhydramine hydrochloride capsules 25 mg

Diphenhydramine hydrochloride liquid 6.25 mg/5 ml,
12.5 mg/5ml

Ferrous sulfate tablets 300 mg, 325 mg

Ferrous sulfate eixir 220 mg/5 ml

Ferrous sulfate drops 75 mg/0.6 ml

Ferrous gluconate tablets 300 mg, 325 mg

Ferrous gluconate eixir 300 mg/5 ml

Ferrous fumarate tablets 300 mg, 325 mg
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Guaifenesin 100 mg/5 ml with dextromethorphan 10 mg/5
ml liquid

Insulin

Meclizine hydrochloride tablets 12.5 mg, 25 mg

Miconazole nitrate cream 2% topical and vagina

Miconazole nitrate vaginal suppositories, 100 mg

Multiple vitamin and mineral products specifically formu-
lated and recommended for use as a dietary supplement dur-
ing pregnancy and lactation

Multiple vitamin and mineral productswith prior authori-
zation under the conditions specified in subparagraph
78.1(2)" a” (3)

Niacin (nicotinic acid) tablets 25 mg, 50 mg, 100 mg, 250
mg, 500 mg

Pediatric oral electrolyte solutions

Permethrin liquid 1%

Pseudoephedrine hydrochloride tablets 30 mg, 60 mg

Pseudoephedrine hydrochloride liquid 30 mg/5 ml

Sdlicylic acid liquid 17%

Senokot granules, 326 mg/tsp for children aged 20 and un-
der

Senokot tablets, 187 mg for children aged 20 and under

Sodium chloride solution 0.9% for inhalation with me-
tered dispensing valve 90 ml, 240 ml

Tolnaftate 1% cream, solution, powd

Insulin.

Other nonprescription drugs listed as preferred in the pre-
ferred drug list published by the department pursuant to lowa
Code Supplement section 249A.20A.

(2) Oral solid forms of the-above-covered items shall be
prescribed and dispensed in a minimum quantity of 100 units
per prescription or the currently available consumer package
size except when dispensed via a unit dose system. When
used for maintenance therapy, al of the-above-listed covered
items may be prescribed and dispensed in 90-day quantities.

ITEM 2. Amend subrule 78.28(1), introductory para-
graph, asfollows:;

78.28(1) Services, procedures, and medications pre-
scribed by a physician (M.D. or D.O.) which are subject to
prior approval or preprocedure review are as follows or as
specified in the preferred drug list published by the depart-
ment pursuant to lowa Code Supplement section 249A.20A:

[Filed 1/16/04, effective 3/10/04]
[Published 2/4/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 2/4/04.

ARC 3153B
HUMAN SERVICES
DEPARTMENT[441]
Adopted and Filed

Pursuant to the authority of lowa Code section 234.6, the
Department of Human Services amends Chapter 153, “ So-
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cia Services Block Grant and Funding for Local Services,”
lowa Administrative Code.

These amendments change service management provi-
sions under the State Payment Program by:

¢ Removing State Payment Program members who re-
ceive only non-managed services of protective payee, trans-
portation, or rent subsidy from the lowa Plan, for a projected
four-month savings of $27,585 in administrative fees. There
is no value added to the consumer or the Department by hav-
ing these services included in the lowa Plan.

e Requiring waiting lists for services in counties that
have waiting lists for services to county residents.

e Removing references to counties without approved
county management plans, since all counties now have ap-
proved plans.

Notice of Intended Action on these amendments was pub-
lished in the lowa Administrative Bulletin on November 26,
2003, as ARC 2977B. The Department received one com-
ment on the Notice of Intended Action, suggesting that all
services offered in the State Payment Program be removed
from the lowa Plan and be managed by the counties. That is
not afiscally or politically feasible alternative at thistime.

The Department is deferring action on the portions of pro-
posed Item 5 in the Notice of Intended Action that would re-
duce the payment to providers by an across-the-board per-
centage, for action at alater date. Specificaly, the Depart-
ment is not adopting the changes proposed for subrule
153.57(3), paragraph “b,” introductory paragraph and sub-
paragraphs (1) and (2), at thistime.

These amendments do not provide for waiversin specified
situations because necessary savings would not be achieved
if waivers were granted. Individuals may request a waiver
under the Department’s general rule on exceptions, 441—
1.8(17A,217).

The Council on Human Services adopted these amend-
ments on January 14, 2004.

These amendments are intended to implement lowa Code
section 234.6(6).

These amendments shall become effective on March 10,
2004,

The following amendments are adopted.

ITEM 1. Amend subrule 153.52(1) as follows:
153. 52(1) EI|g|b|I|ty criteria. Whemeﬂdmgmacounty

the digi b|| |t crrterlaestabl |shed in thelaet approved county
management plan for the county where the appl icant resides.

ITEM 2. Amend subrule 153.53(2) as follows:
153 53(2) Elrgr bility for serwc& An appllcant reordrng

be determmed e||g|ble based on the |g|b|||ty gwdehn%
contained in the approved county management plan for the
county Where the appI icant res des

ment ssarvi ce Worker is reﬁponsr bI e for the deC| son made on
eligibility based on the approved county management plan.
a. A personeligiblefor the state payment program as of
June 30, 1996, shall remain digible aslong asthe dligibility
requirements in effect on June 30, 1996, are met.
b. The department may institute a waiting list for appli-
cantsresiding in a county that institutes a waiting list for ser-
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vices funded through the county mental health, mental re-
tardation and developmental disabilities services fund.

ITEM 3. Amend rule 441—153.54(234), introductory
paragraph, as follows:
441—153.54(234) Eligible services. Services dligible for
rei mbursement pursuant to thls leISl on of the rules are—tor

? the sennc&deflned
in the approved county management plan of the applicant’s
county of residence.

ITEM 4. Amend subrule 153.55(1) asfollows:
Amend paragraph subparagraph (2) asfoIIows
) es )

serV|ce is provrded under the approved county management
plan of the member’s county of residence, and payment for
the service for other residents would be made from the
county mental health, mental retardation and developmental
disabilities services fund.

Amend paragraph “b,” subparagraphs (2) and (3), asfol-
lows:

¢

The lowa PI an contrac-
or has verified the member’s state payment program eligibil-
with the department andthe serviceisinthe county’slast

The serV|ce is prowded under the ap-
proved county management plan of the member’s county of
residence, and payment for the service for other residentsis
made from the county mental health, mental retardation and
developmental disabilities services fund.

Adopt the following new paragraph:

c. The department may exclude from the lowa Plan
members who are enrolled in the program for only non-
managed services such as protective payee, transportation,
and rent subsidy. For these members, payment for services
will be made through the department aslong asthe personis
eligible and the following criteria are met:

(1) The department has accepted the provider for a special
mental health-mental retardation county contract agreement.

(2) The service is in the approved county management
plan of the member’s county of residence.

(3) The member’s county of residence provides or pays
for the service for persons who have legal settlement there.

(4) Payment for the service for other residents would be
made from the county mental health, mental retardation and
developmental disabilities fund.

(5) Service providers have accessed the other payment
systems for which the member is eligible before billing the
state payment program.

ITEM 5. Amend rule 441—153.57(234) as follows:
Rescind and reserve subrule 153.57(1), paragraph “d.”
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Amend subrule 153.57(3) asfollows:

Amend paragraph “b” by rescinding subparagraph (3).
Amend paragraph “d” asfollows:

d. .

be governed by the f| nancral partrcr patr o pro isi ons of the
approved county management plan of the member’s county of
residence.

ITEMm 6. Amend rule 441—153.58(234), introductory
paragraph and first unnumbered paragraph, as follows:
441—153. 58(234) Reduct|on den|al or termrnatlon of

The member S state payment

county-management plan;the

program benefits may be denied, terminated or reduced ac-
cording to the provisions of the approved county manage-
ment plan of the member’s county of residence.

[Filed 1/16/04, effective 3/10/04]
[Published 2/4/04]

EDITOR' S NOTE: For replacement pages for IAC, see IAC
Supplement 2/4/04.

ARC 3125B

INSPECTIONS AND APPEALS
DEPARTMENT[481]

Adopted and Filed

Pursuant to the authority of lowa Code sections
10A.104(5) and 135C.14, the Department of Inspections and
Appesdls hereby amends Chapter 57, “Residential Care Facil-
ities,” Chapter 58, “Nursing Facilities,” Chapter 62, “Resi-
dential Care Facilities for Persons with Menta IlIness,”
Chapter 63, “Residential Care Facilitiesfor the Mentally Re-
tarded,” Chapter 64, “Intermediate Care Facilities for the
Mentally Retarded,” and Chapter 65, “Intermediate Care Fa-
cilities for Persons with Mental 1liness,” lowa Administra-
tive Code.

The amendments clarify the process used to appeal thein-
voluntary discharge or transfer of aresident from along-term
care facility, making it consistent with the Department’s ad-
ministrative rules found at 481—Chapter 10, “Contested
Case Hearings,” and lowa Code chapter 17A. Additionally,
the amendments stipulate that the administrative law judge
will set the date, time, and place for the hearing on an invol-
untary discharge or transfer, rather than requiring all hearings
to be held in the facility. This changeis technical in nature
and conforms the rules to current practice of the Administra-
tive Hearings Division. Also, the amendments change the
number of days in which the Department may respond to a
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request for awaiver from 45 daysto 120 days, which is con-
sistent with the Department’s uniform waiver and variance
rules.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on December 10, 2003, as ARC 2987B.
No comments were received on the amendments. One tech-
nical correction has been made to the last sentencein Items 3,
6, 9, 12, 15 and 18 to clarify an ambiguity in the sentence
dealing with the Department’s ability to review a proposed
decision. The last sentence in each of those items now reads
asfollows: “Failure to request review will preclude judicial
review unless the department reviews a proposed decision
upon its own motion within 15 days of the issuance of the de-
cision.”

The amendments were presented to the State Board of
Health for initial review at the Board's November 12, 2003,
meeting. The adopted amendments were presented to and
approved by the Board at its January 14, 2004, meeting.

These amendments are intended to implement lowa Code
sections 10A.104(5) and 135C.14.

These amendments will become effective March 10, 2004.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [57.2(3), 57.36(1), 58.2(3), 58.40(1),
62.4(3), 62.14(4)“b,” 63.2(3), 63.34(1), 64.2(3), 64.36(1),
65.4(3), 65.16(6)] is being omitted. With the exception of the
changes noted above, these amendments are identical to those
published under Notice as ARC 2987B, |AB 12/10/03.

[Filed 1/15/04, effective 3/10/04]
[Published 2/4/04]

[For replacement pages for IAC, see IAC Supplement
2/4/04.]

ARC 3126B

INSPECTIONS AND APPEAL S
DEPARTM ENT[481]

Adopted and Filed

Pursuant to the authority of lowa Code sections
10A.104(5) and 135C.14, the Department of Inspections and
Appeals hereby amends Chapter 57, “Residentia Care Facil-
ities,” Chapter 58, “Nursing Facilities,” Chapter 62, “Resi-
dential Care Facilities for Persons with Mental 1lIness,” and
Chapter 63, “Residential Care Facilitiesfor the Mentally Re-
tarded,” lowa Administrative Code.

The adopted amendments eliminate references to the resi-
dent’s physician’s or qualified mental retardation profession-
a’s documentation of impairments serving asthe basisfor a-
tering a resident’s rights and responsibilities. The amend-
ments provide that aresident shal only be declared incompe-
tent by a court of law or in accordance with provisions con-
tained in 42 CFR 483.10. The Code of Federal Regulations
stipulates that, in the case of aresident who has not been ad-
judicated incompetent under the laws of the state, any legal-
surrogate designated in accordance with state law may exer-
cise the resident’s rights to the extent provided by state law.

Notice of Intended Action was published in the October 1,
2003, lowa Administrative Bulletin as ARC 2825B. The De-
partment received one letter in which concerns with the
amendments were noted. Technical changes have been made
to clarify that the adopted amendments do not limit the au-
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thority of an individua acting pursuant to lowa Code chapter
144A, pertaining to life-sustaining procedures.

The amendments were initially reviewed by the State
Board of Health at the Board's September 10, 2003, meeting.
The Board reviewed and approved the adopted amendments
at its January 14, 2004, meeting.

These amendments will become effective March 10, 2004.

These amendments are intended to implement lowa Code
sections 10A.104(5) and 135C.14.

The following amendments are adopted.

ITEM 1. Amend subrule 57.48(1) asfollows:

57.48(1) Eachfacility shall provide that al rights and re-
sponsibilities of the resident devolve to the resident’s respon-
sible party; when aresident is adjudicated incompetent in ac-
cordance with state Iaw

or |n thecaseof aresdent WhO has not
been adjudicated incompetent under the laws of the state, in
accordance with 42 CFR 483.10. This subrule is not in-
tended to limit the authority of any individual acting pur-
suant to lowa Code chapter 144A. (1)

ITEM 2. Amend subrule 58.52(1) asfollows:

58.52(1) Eachfacility shall provide that al rights and re-
sponsibilities of the resident devolve to the resident’s respon-
sible party; when aresident is adjudicated incompetent in ac-
cordance with state Iaw

or inthe case o aresdent WhO has not
been adjudicated incompetent under the laws of the state, in
accordance with 42 CFR 483.10. This subrule is not in-
tended to limit the authority of any individual acting pur-
suant to lowa Code chapter 144A. (1)

ITEm 3. Amend subrule 62.23(22), paragraph “a,” as
follows:

a. Each facility shall provide that all rights and responsi-
bilities of the resident devolveto the resident’slegal guardian
when a resident is adjudicated incompetent in accordance
with state law or, in the case of a resident who has not been
adjudicated incompetent under the laws of the state, in ac-
cordance with 42 CFR 483.10. This paragraph is not in-
tended to limit the authority of any individual acting pur-
suant to lowa Code chapter 144A. (1)

ITEM 4. Amend subrule 63.46(1) asfollows:

63.46(1) Each facility shall provide that al rights and re-
sponsibilities of the resident devolve to the resident’s respon-
sible party; when aresident is adjudicated incompetent in ac-
cordance W|th state Iaw

or in thecaseof areﬂdent vvho has not
been adjudicated incompetent under the laws of the state, in
accordance with 42 CFR 483.10. This subrule is not in-
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tended to limit the authority of any individual acting pur-
suant to lowa Code chapter 144A. (I1)

[Filed 1/15/04, effective 3/10/04]
[Published 2/4/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 2/4/04.

ARC 3132B

PROFESSIONAL LICENSURE
DIVISION[645]

Adopted and Filed

Pursuant to the authority of lowa Code section 147.76, the
Board of Respiratory Care Examiners hereby amends Chap-
ter 260, “Administrative and Regulatory Authority for the
Board of Respiratory Care Examiners,” Chapter 261, “Licen-
sure of Respiratory Care Practitioners,” and Chapter 262,
“Continuing Education for Respiratory Care Practitioners’;
rescinds Chapter 263, “Discipline for Respiratory Care Prac-
titioners,” and adopts a new Chapter 263 with the sametitle;
and amends Chapter 264, “Fees,” lowa Administrative Code.

These amendments adopt new subrules for the conduct of
persons who attend public meetings, adopt criteria for ob-
taining a duplicate or reissued license, adopt requirements
for renewal of a license to practice respiratory care, and
amend requirements for notifying the Board of name and ad-
dress changes. These amendments also adopt a new disci-
pline chapter.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on October 15, 2003, as ARC 2860B.
A public hearing was held on November 5, 2003, from 10to
11 am. in the Fifth Floor Board Conference Room, Lucas
State Office Building. Several comments were received re-
garding the need to change the number of continuing educa-
tion hours for which credit may be given in the area of man-
datory reporting since licensees may take two 2-hour courses
to fulfill their licensure training requirements. The assistant
attorney general’s office also noted that, to be consistent with
the lowa Code, subrule 261.8(4), paragraphs “a,” “b,” and
“c,” should specify that such activity has to be within the
scope of practice and employment responsibilities and that
the obligation of being a mandatory reporter applies anytime
within these parameters.

The following changes were made to the amendments
published under Notice:

In subrule 261.8(4), paragraphs“a,” “b,” and “c,” wording
was added to conform to statutory descrl ptions of when the
practitioner isamandatory reporter, and the word “regularly”
was removed to be consistent with the lowa Code. Para-
graphs 261.8(4)“a’ to “c” now read as follows:

“a. A licensee who, in the scope of professional practice
or in the licensee’s employment responsibilities, examines,
attends, counsels or treats children in lowa shall indicate on
the renewal application completion of two hours of training
in child abuse identification and reporting in the previous
five years or condition(s) for waiver of this requirement as
identified in paragraph ‘e.’

“b. A licensee who, in the course of employment respon-
sibilities, examines, attends, counsels or treats adultsin lowa
shall indicate on the renewal application completion of two
hours of training in dependent adult abuse identification and
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reporting in the previous five years or condition(s) for waiver
of thisrequirement asidentified in paragraph ‘e.’

“c. A licensee who, in the scope of professional practice
or in the course of employment, examines, attends, counsels
or treats both adults and children in lowa shall indicate on the
renewal application completion of training in abuse identifi-
cation and reporting for dependent adults and children in the
previous five years or condition(s) for waiver of thisrequire-
ment as identified in paragraph ‘e.’

“Training may be completed through separate courses as
identified in paragraphs“a’ and “b” or in one combined two-
hour course that includes curricula for identifying and report-
ing child abuse and dependent adult abuse. The course shall
be a curriculum approved by the lowa department of public
health abuse education review panel.”

An amendment to subparagraph 262.3(2)“f" (2) was added
to change the continuing education credit for mandatory re-
porting from three hours to four hours.

These amendments were adopted by the lowa Board of
Respiratory Care Examiners on January 16, 2004.

These amendments will become effective March 10, 2004.

These amendments are intended to implement lowa Code
chapters 21, 147, 152B and 272C.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [260.4, 260.6, 261.8, 261.11 to 261.13,
262.3(2)“f"(2), Ch 263, 264.1] is being omitted. With the ex-
ception of the changes noted above, these amendments are
identical to those published under Notice as ARC 2860B,
IAB 10/15/03.

[Filed 1/14/04, effective 3/10/04]
[Published 2/4/04]

[For replacement pages for IAC, see IAC Supplement
2/4/04.]

ARC 3150B

PUBLIC HEALTH
DEPARTMENT[641]

Adopted and Filed

Pursuant to the authority of lowa Code section 139A.4 and
2003 lowa Acts, chapter 33, the Department of Public Health
hereby amends Chapter 1, “Notification and Surveillance of
Reportable Communicable and I nfectious Diseases, Poison-
ings and Conditions,” lowa Administrative Code.

The amendments clarify and establish the following:

1. The process for reporting to the Department con-
firmed or suspected cases of quarantinable diseases, other
diseases that carry serious consequences or spread rapidly,
common source epidemic or disease outbreaks of unusual
numbers or under unusual circumstances, and other report-
able diseases.

2. The necessary assistance from health care providers
and public, private, or hospital clinical laboratories in gather-
ing information to conduct investigations of reportable dis-
€ases.

3. The provision for examination, testing, and treatment
of anindividua or contact with a suspected or active quaran-
tinable disease.
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4. The provisions, conditions and principles for quaran-
tine or isolation of individuals or groups of individuals with
suspected or active quarantinable disease.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on December 10, 2003, as ARC 2979B.
The Department received comments from the lowa Health
System, lowa Hospital Association, and University of lowa
Health Care. The following changes from the Notice have
been made as aresult of comments received.

In rule 1.1(139A), the definition of “survey” was not
adopted and a definition of “* suspected’ or ‘ suspected case’”
was added.

In rule 1.4(135,139A), al references to survey(s) were
omitted; paragraph “b” of subrule 1.4(1) was reworded to
clarify reporting of other diseases by telephone; and subrule
1.4(2) was reworded to clarify reporting by mail and the pro-
vision for the Department to request reporting by telephone if
reporting by mail hinders the application of control measures
to protect the public.

Inrule 1.9(135,139A), the following changes were made:

In paragraph 1.9(1)“a,” the following language was add-
ed: “in accordance with guidance from alocal health depart-
ment or the department.”

In paragraph 1.9(1)"“b,” language was added to direct the
referring health care provider or facility to notify the receiv-
ing health care provider or facility of the suspicious abnor-
mality.

In paragraph 1.9(1)“c,” minor changes were made to the
paragraph, and the following language was added: “upon or-
der of the department or local board of health.”

In subrule 1.9(10), the following sentence was added:
“When imposing isolation or quarantine, the department
shall coordinate with the local health department as appropri-
ate.”

The State Board of Health adopted these amendments on
January 14, 2004.

These amendments will become effective on March 10,
2004,

These amendments are intended to implement lowa Code
chapter 139A and section 135.11(4) and 2003 lowa Acts,
chapter 33.

The following amendments are adopted.

ITEM 1. Amend rule 641—1.1(139A) by adding the fol-
lowing new definitionsin aphabetical order:

“Investigation” means an inquiry conducted to determine
the specific source, mode of transmission, and cause of adis-
ease or suspected disease occurrence and to determine the
specific incidence, prevalence, and extent of the disease in
the affected population. “Investigation” may a so include the
application of scientific methods and analysis to institute ap-
propriate control measures.

“Isolation” means the separation of persons or animals
presumably or actually infected with a communicable dis-
ease, or that are disease carriers, for the usual period of com-
municability of that disease. |solation shal bein such places,
marked by placards if necessary, and under such conditions
to prevent the direct or indirect conveyance of the infectious
agent or contagion to susceptible individuals.

“Local board of health” means a county, city, or district
board of health.

“Public health disaster” means an incident as defined in
lowa Code Supplement section 135.140.

“Quarantinable disease” means any communicable dis-
ease which presents a risk of serious harm to public health
and which may require isolation or quarantine to prevent its
spread. “Quarantinable disease” includes but is not limited
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to cholera; diphtheria; infectious tuberculosis; plague; small-
pox; yellow fever; viral hemorrhagic fevers, including Lassa,
Marburg, Ebola, Crimean-Congo, South American, and oth-
ers not yet isolated or named; and severe acute respiratory
syndrome (SARS).

“Quaranting’” means the limitation of freedom of move-
ment of persons or animals that have been exposed to a com-
municable disease, within specified limits marked by plac-
ards, for aperiod of time equal to the longest usual incubation
period of the disease. The limitation of movement shall bein
such manner as to prevent the spread of acommunicable dis-
ease.

“Suspected” or “suspected case” means an individual that
presents with clinical signs or symptoms indicative of are-
portable or quarantinable disease.

ITEM 2. Rescind rule 641—1.4(139A) and adopt the fol-
lowing new rulein lieu thereof:

641—1.4(135,139A) Reporting and investigation.

1.4(1) Reporting by telephone.

a.  Quarantinable diseases. A health care provider and a
public, private, or hospital clinical laboratory shall immedi-
ately report any confirmed or suspected case of quarantinable
disease by telephone to the department’s disease notification
hotline at 1-800-362-2736. Thereport shall include al infor-
mation required by lowa Code section 139A.3 and the fol-
lowing:

(1) The stage of the disease process.

(2) Clinical status.

(3) Any treatment provided for the disease.

(4) All household and other known contacts.

(5) Whether household and other known contacts have
been examined and the results of such examinations.

b. Other diseases that carry serious consequences or
spread rapidly. A health care provider and apublic, private,
or hospital clinical laboratory shall immediately report any
confirmed or suspected case of acommon source epidemic or
disease outbreak of unusual numbers by telephone to the de-
partment’s disease notification hotline at 1-800-362-2736.

1.4(2) Reporting of other reportable diseases. Cases of
other reportable diseases and conditions not included in
1.4(1) shall be reported to the department at least weekly by
mail, telephone or facsimile. If the department determines
that reporting by mail hinders the application of organized
control measures to protect the public health, the department
may require that the disease or condition be reported by tele-
phone.

1.4(3) Investigation of reportable diseases. A health care
provider and a public, private, or hospital clinical laboratory
shall assist in a disease investigation conducted by the de-
partment, alocal board, or local department. A health care
provider and apublic, private, or hospital clinical laboratory
shall provide the department, local board, or local depart-
ment with all information necessary to conduct the investiga-
tion, including but not limited to medical records; exposure
histories; medical histories; contact information; and test re-
sults necessary to theinvestigation, including positive, pend-
ing, and negative test results.

ITEM 3. Rescind rule 641—1.9(139A) and adopt the fol-
lowing new rulein lieu thereof:

641—1.9(135,139A) Quarantine and isolation.

1.9(1) Examination, testing and treatment of quarantin-
able diseases.

a. A health care provider who attends an individual with
a suspected or active quarantinable disease shall make all
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reasonable effortsin accordance with guidance from alocal
health department or the department to examine or cause all
household and other known contacts of the individual to be
examined by a physician. The physician shall promptly re-
port to the department the results of such examination. If the
individual refuses or is unable to undergo examination, the
health care provider shall promptly report such information
to the department.

b. When required by the department, all contacts not ex-
amined by a physician, including all adult and minor con-
tacts, shall submit to a diagnostic test or tests. If any suspi-
cious abnormality is found, steps satisfactory to the depart-
ment shall be taken to refer theindividual promptly to a phy-
sician or appropriate medical facility for further evaluation
and, if necessary, treatment. The referring health care pro-
vider or facility shall notify the recelving health care provid-
er or facility of the suspicious abnormality. When requested
by the department, a physician shall report the results of the
examination of acontact to the case or suspected case or inci-
dent.

¢. Upon order of the department or loca board of health,
an individual with a suspected or active quarantinable dis-
ease shall not attend the workplace or school and shall not be
present at other public places until theindividual receivesthe
approval of the department or alocal board of health to en-
gage in such activity. Upon order of the department or local
board of health, employers, schools and other public places
shall exclude an individual with a suspected or active quaran-
tinable disease. An individual may also be excluded from
other premises or facilitiesif the department or alocal board
of health determines the premises or facilities cannot be
maintained in amanner adequate to protect others against the
spread of the disease.

1.9(2) General provisions.

a. Voluntary confinement. Prior to instituting mandato-
ry isolation or quarantine pursuant to this rule, the depart-
ment or alocal board of health may request that an individual
or group of individuals voluntarily confine themselves to a
private home or other facility.

b. Quarantine and isolation. The department and local
boards of health are authorized to impose and enforce quar-
antine and isolation restrictions. Quarantine and isolation
shall rarely be imposed by the department or by local boards
of hedth. If aquarantinable disease occursin lowa, individu-
alswith a suspected or active quarantinable disease and con-
tacts to the case may be quarantined or isolated as the particu-
lar situation requires. Any quarantine or isolation imposed
by the department or alocal board of health shall be estab-
lished and enforced in accordance with thisrule.

1.9(3) Conditionsand principles. The department and lo-
cal boards of health shall adhereto al of the following condi-
tions and principles when isolating or quarantining individu-
asor agroup of individuals:

a. Theisolation or quarantine shall be by the least re-
strictive means necessary to prevent the spread of acommu-
nicable or possibly communicable disease to others and may
include, but not be limited to, confinement to private homes,
other private premises, or public premises.

b. Isolated individuals shall be confined separately from
quarantined individuals.

c. The hedlth status of isolated or quarantined individu-
asshall be monitored regularly to determine if the individu-
asrequire further or continued isolation or quarantine.

d. If aquarantined individual subsequently becomesin-
fected or isreasonably believed to have become infected with
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a communicable or possibly communicable disease, theindi-
vidual shall be promptly removed to isolation.

e. Isolated or quarantined individuals shall be immedi-
ately released when the department or local board of health
determines that the individuals pose no substantial risk of
transmitting a communicable or possibly communicable dis-
ease.

f. The needs of isolated or quarantined individuals shall
be addressed in a systematic and competent fashion includ-
ing, but not limited to, providing adeguate food; clothing;
shelter; means of communicating with those in and outside of
isolation or quarantine; medication; and competent medical
care.

0. The premises used for isolation or quarantine shall be
maintained in a safe and hygienic manner and shall be de-
signed to minimize the likelihood of further transmission of
infection or other harm to isolated or quarantined individu-
als.

h. To the extent possible, cultural and religious beliefs
shall be considered in addressing the needs of individualsin
isolation or quarantine premises and in establishing and
maintaining the premises.

1.9(4) lsolation or quarantine premises.

a. Sites of isolation or quarantine shall be prominently
placarded with isolation or quarantine signs prescribed and
furnished by the department and posted on all sides of the
building wherever accessis possible.

b. Anindividual subject to isolation or quarantine shall
obey therules and orders of the department or the local board
of health and shall not go beyond the isolation or quarantine
premises.

c. The department or alocal board of health may autho-
rize physicians, health care workers, or others accessto indi-
viduals in isolation or quarantine as necessary to meet the
needs of isolated or quarantined individuals.

d. Noindividual, other than an individual authorized by
the department or alocal board of health, shall enter isolation
or quarantine premises. |If the department has requested the
assistance of law enforcement in enforcing the isolation or
guarantine, the department shall provide law enforcement
personnel with alist of individuals authorized to enter the
isolation or quarantine premises.

e. Any individual entering an isolation or quarantine
premises with or without authorization of the department or a
local board of health may be isolated or quarantined pursuant
tothisrule.

1.9(5) Isolation and quarantine by local boards of health.

a. A local board of health may:

(1) Isolate individuals who are presumably or actually in-
fected with a quarantinabl e disease;

(2) Quarantine individuals who have been exposed to a
guarantinable disease;

(3) Establish and maintain places of isolation and quaran-
tine; and

(4) Adopt emergency rules and issue orders as necessary
to establish, maintain, and enforce isolation or quarantine.

b. Isolation and quarantine undertaken by alocal board
of health shall be accomplished according to the rules and
regulations of the local board of health so long as such rules
are not inconsistent with this chapter.

1.9(6) Isolation and quarantine by the lowa department of
public health.

a. Authority.

(1) The department, through the director, the depart-
ment’s medical director, or the director’s or medical direc-
tor’s designee, may:
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1. Isolate individuals or groups of individuals who are
presumably or actually infected with a quarantinable disease;
and

2. Quarantine individuals or groups of individuals who
have been exposed to a quarantinable disease, including indi-
viduals who are unable or unwilling to undergo examination,
testing, vaccination, or treatment, pursuant to 2003 lowa
Acts, chapter 33.

(2) The department may:

1. Establish and maintain places of isolation and quaran-
tine; and

2. Adopt emergency rules and issue orders as necessary
to establish, maintain, and enforce isolation or quarantine.

(3) Isolation and quarantine undertaken by the depart-
ment, including isolation and quarantine undertaken by the
department in the event of a public health disaster, shall be
established pursuant to paragraph 1.9(6)“b” or “c.”

b. Temporary isolation and quarantine without notice.
The department may temporarily isolate or quarantine an in-
dividual or groups of individualsthrough an oral order, with-
out notice, only if delay in imposing the isolation or quaran-
tine would significantly jeopardize the department’s ability
to prevent or limit the transmission of a communicable or
possibly communicable disease to others. |If the department
imposes temporary isolation or quarantine of an individua or
groups of individuals through an oral order, the department
shall issue a written order as soon as is reasonably possible
and in all caseswithin 24 hours of issuance of the oral order if
continued isolation or quarantine is necessary to prevent or
limit the transmission of a communicable or possibly com-
municable disease.

c. Written order. The department may isolate or quaran-
tine an individual or groups of individuals through a written
order issued pursuant to thisrule.

(1) Thewritten order shall include all of the following:

1. Theidentity of the individual, individuals, or groups
of individuals subject to isolation or quarantine.

2. The premises subject to isolation or quarantine.

3. The date and time at which isolation or quarantine
commences.

4. The suspected communicable disease.

5. A description of the less restrictive aternatives that
were attempted and were unsuccessful, or the less restrictive
aternatives that were considered and rejected, and the rea-
sons such alternatives were rejected.

6. A statement of compliance with the conditions and
principles for isolation and quarantine specified in subrule
1.9(3).

7. The legal authority under which the order is re-
quested.

8. The medical basis upon which isolation or quarantine
isjustified.

9. A statement advising the individual, individuals, or
groups of individuals of the right to appeal the written order
pursuant to subrule 1.9(7) and the rights of individuals and
groups of individuals subject to quarantine and isolation as
listed in subrule 1.9(8).

10. A copy of this chapter and the relevant definitions of
thisrule.

(2) A copy of thewritten order shall be provided to thein-
dividual to be isolated or quarantined within 24 hours of is-
suance of the order in accordance with any applicable proc-
ess authorized by the lowa Rules of Civil Procedure. If the
order appliesto agroup or groups of individualsand it isim-
practical to provide individual copies, the order may be
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posted in a conspicuous place in the isolation or quarantine
premises.

1.9(7) Appeal from order imposing isolation or quaran-
tine.

a. Contested case. The subject of a department order im-
posing isolation or quarantine may appeal awritten order and
has the right to a contested case hearing regarding such ap-
peal. The subject of adepartment order imposing isolation or
guarantine may appeal the order by submitting awritten ap-
peal within ten days of receipt of the written order. The ap-
peal shall be addressed to the Department of Public Health,
Division of Epidemiology, Emergency Medical Services,
and Disaster Operations, Lucas State Office Building, Des
Moines, lowa 50319-0075. Unless stayed by order of the di-
rector or a district court, the written order for quarantine or
isolation shall remain in force and effect until the appeal is
finally determined and disposed of upon its merits.

b. Presiding officer. The presiding officer in a contested
case shall be the director or the director’s designee. The di-
rector or the director’s designee may be assisted by an admin-
istrative law judge in conducting the contested case hearing.
The decision of the director or the director’s designee shdll be
the department’s final decision and is subject to judicial re-
view in accordance with the provisions of lowa Code chapter
17A.

c. Proceeding. The contested case hearing shall be con-
ducted in accordance with the provisions contained at 641—
Chapter 173. The hearing shall be held as soon asis practica
ble, and in no case later than ten days from the date of receipt
of theappeal. The hearing may be held by telephonic or other
electronic means if necessary to prevent additional exposure
to the communicable or possibly communicable disease. In
extraordinary circumstances and for good cause shown, the
department may apply to continue the hearing date for up to
ten additional days on a petition filed pursuant to this rule.
The presiding officer may use discretion in granting a contin-
uance giving due regard to the rights of the affected individu-
als, the protection of the public’'s health, and the availability
of necessary witnesses and evidence.

d. Judicia review. The aggrieved party to thefinal deci-
sion of the department may petition for judicial review of that
action pursuant to lowa Code chapter 17A. Petitions for judi-
cial review shall be filed within 30 days after the decision be-
comes final.

e. Immediate judicial review of department order. The
department acknowledges that in certain circumstances the
subject or subjects of a department order may desire immedi-
ate judicial review of a department order in lieu of proceed-
ing with the contested case process. The department recog-
nizes that the procedural step of pursuing exhaustion of ad-
ministrative remedies may be inadequate for purposes of
lowa Code section 17A.19, and the department may consent
to immediate jurisdiction of the district court when requested
by the subject or subjects of a department order and justice so
requires. Unless stayed by order of the director or a district
court, the written order for quarantine or isolation shall re-
main in force and effect until the judicia review isfinaly de-
termined and disposed of upon its merits.

1.9(8) Rights of individuals and groups of individuals
subject to isolation or quarantine. Any individua or group of
individuals subject to isolation or quarantine shall have the
following rights:

a. Theright to be represented by legal counsel.

b. Theright to be provided with prior notice of the date,
time, and location of any hearing.

c. Theright to participate in any hearing. The hearing
may be held by telephonic or other electronic meansif neces-
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sary to prevent additional exposure to the communicable or
possibly communicable disease.

d. The right to respond and present evidence and argu-
ment on the individual’s own behalf in any hearing.

e. The right to cross-examine witnesses who testify
against the individual .

f.  Theright to view and copy all records in the posses-
sion of the department which relate to the subject of the writ-
ten order.

1.9(9) Consolidation of claims. In any proceeding
brought pursuant to thisrule, to promote the fair and efficient
operation of justice and having given due regard to the rights
of the affected individuals, the protection of the public’'s
health, and the availability of necessary witnesses and evi-
dence, the department or a court may order the consolidation
of individua claimsinto group claims, if al of the following
conditions exist:

a.  The number of individualsinvolved or to be affected
isso large that individual participation isimpractical.

b. Thereare questions of law or fact common to the indi-
vidual claims or rights to be determined.

c. Thegroup claims or rightsto be determined are typi-
cal of the affected individuals' claims or rights.

d. Theentire group will be adequately represented in the
consolidation.

1.9(10) Implementation and enforcement of isolation and
quarantine.

a. Jurisdictional issues. The department has primary ju-
risdiction to isolate or quarantine individuals or groups of in-
dividuals if the communicable disease outbreak has affected
more than one county or has multicounty, statewide, or inter-
state public health implications. When imposing isolation or
quarantine, the department shall coordinate with the local
health department as appropriate. If isolation or quarantineis
imposed by the department, alocal board of health or local
health department may not alter, amend, modify, or rescind
the isolation or quarantine order.

b. Assistance of local boards of health and local health
departments. If isolation or quarantine isimposed by the de-
partment, the local boards of health and the local health de-
partmentsin the affected areas shall assist in the implementa
tion of the isolation or quarantine order.

c. Assistance of law enforcement. Pursuant to lowa
Code section 135.35, al peace officers of the state shall en-
force and execute a lawful department order for isolation or
quarantine within their respective jurisdictions. The depart-
ment shall take all reasonable measures to minimize the risk
of exposure to peace officers and others assisting with en-
forcement of an isolation or quarantine order.

d. Penalty. Pursuant to lowa Code section 135.38, any
individual who knowingly violates alawful department order
for isolation or quarantine, whether written or oral, shall be
guilty of asimple misdemeanor. The court-ordered sentence
may include afine of up to $500 and imprisonment not to ex-
ceed 30 days.

e. Enforcement action. The department may file a civil
action in Polk County district court to enforce a department
order for isolation or quarantine. Such action shall befiled in
accordance with lowa Rules of Civil Procedure.

ITEMm 4. Amend 641—Chapter 1, implementation
clause, asfollows:

These rules are intended to implement lowa Code Supple-
ment sections 135.140, 135.144, and 139A.2 and lowa Code
sections 135.11(4), 135.100-t0-135.103-139A.2; 139A.3,
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139A4, 139A5, 139A.9, 139A.21, 139A.31, 139A3%
141A.1, 141A.2 and 141A.5.

[Filed 1/16/04, effective 3/10/04]
[Published 2/4/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 2/4/04.

ARC 3149B

PUBLIC HEALTH
DEPARTMENT[641]

Adopted and Filed

Pursuant to the authority of lowa Code Supplement sec-
tion 135.24, the Department of Public Health hereby rescinds
Chapter 88, “Volunteer Health Care Provider Program,”
lowa Administrative Code, and adopts new Chapter 88 with
the sametitle.

Therulesin current Chapter 88 describe the eligibility of
health care providers who provide free health care services
through qualified programs to be defended and indemnified
by the state of lowa. New Chapter 88 adds psychologists,
bachelor social workers, master social workers, independent
social workers, marital and family therapists, mental health
counselors, and pharmacists to the health care provider pro-
fessions eligible for the program. New Chapter 88 also al-
lows for eligible free clinics to apply for and receive clinic
liability coverage. In addition, this new chapter further clari-
fiesthe rulesincluded in current Chapter 88, which is being
rescinded.

Notice of Intended Action was published in the November
26, 2003, lowa Administrative Bulletin as ARC 2975B.
Written or oral comments were submitted by individuals rep-
resenting free medical clinics, the lowa Medical Society, the
lowa Free Clinics Coalition, social workers, physician assis-
tants, the lowa Physician Assistant Society, and the Board of
Medical Examiners. In response to those comments, the fol-
lowing changes from the Notice have been made.

¢ |n 88.1(135), the definition of “volunteer health care
provider” has been revised to include bachelor social work-
ers and to change the reference to physician assistants from
“practicing under a supervising physician” to “practicing un-
der the supervision of aphysician” to be consistent with lowa
Code section 148C.4 as amended by 2003 lowa Acts, chapter
93, section 10.

¢ In88.3()“a’(1), the Health Care Integrity and Protec-
tion Data Bank has been removed from the data bank infor-
mation required for physicians and dentists.

e |n 88.3(1)“a’(2), bachelor social workers have been
added to thelist of licensees eligible for protection.

e Theentiretext of 88.3(1)"a’ (4) has been incorporated
into 88.3(1)"“a,” introductory paragraph, for improved orga-
nization of information and now follows directly after “The
applicant shall hold an active unrestricted license to practice
in lowaunder lowa Code chapter 148, 148C, 150, 150A, 151,
152, 153, 154B, 154C, 154D, or 155A."

¢ In88.3(1)"b"(5) and 88.4(3)"e,” the phrase “The pub-
lic hedlth purpose” has been changed to “A public health pur-
pose” because there may be more than one public health pur-
pose.

¢ In88.4(6)“d,” the requirement for retention of records
for adults has been changed from six yearsto seven years, as
the statute of limitations allows an additional year for execu-
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torsto file suit in the case of a deceased patient. The require-
ment for retention of records for minors remains unchanged.

e |n 88.5(1)“d"(1), the health care services for physi-
cians and physician assistants has been revised to read “well-
child examinations, annua adult examinations, diagnosis
and treatment of acute and chronic conditions, health educa-
tion, health maintenance, immunizations, and minor surgical
procedures.” Thereference to minor surgical procedures that
are provided by physicians and physician assistants should
be consistent with those provided by advanced registered
nurse practitioners. Minor surgical procedures are numerous
and subject to change and should not be listed by procedure.

e In 88.5(1)“d"(8), the language has been changed to
more specifically describe the services provided by psychol-
ogists.

e |n88.5(1)"“d,” health care services of bachelor social
workers have been added in new 88.5(1)"“d” (9), and subse-
quent subparagraphs have been renumbered accordingly.

e |n 88.5(1)‘d"(12) and (13), the language has been
changed to more specifically describe the services provided
by marital and family therapists and mental health counsel-
ors, respectively.

e |In 88.5(1)"d"(14), covered health care services of
pharmacists have been revised to add the words * and educa
tion” to the phrase “health screenings,” and the subrule now
reads asfollows. “Pharmacists: for drug dispensing, patient
counseling, health screenings and education, and immuniza-
tions.”

e |n 88.8(2), “volunteer health care provider” has been
removed from the list of participants required “to take rea
sonable steps to prevent further or other injury from arising
out of the same or similar incidents, situations or conditions,
upon obtaining knowledge or becoming aware of an injury.”

e |n 88.10(135), the second sentence has been clarified
by adding the phrase “of eligibility or registration.” The sen-
tence now reads as follows: “This does not preclude emer-
gency summary suspension of eligibility or registration
where appropriate under lowa Code section 17A.18.”

e Toimprove the organization of information regarding
denial of registration, subrules 88.11(1) and 88.11(2), for-
merly contained in rule 88.11(135), effect of suspension or
revocation, have been incorporated into new rule 88.12(135),
registration denied. Rules 88.12(135) to 88.14(135) have
been renumbered as 88.13(135) to 88.15(135).

e |n 88.15(135), reporting requirements have been re-
vised to remove the categories “patients by name,” “volun-
teer health care provider name,” and “health care services
provided by the volunteer health care provider” from the re-
quired report. Aggregate information of numbers of patients
served by the free clinic and of patient demographics by age,
ethnicity and insurance status is required quarterly.

The following comments did not result in changes to the
Notice:

e |n 88.1(135), the definition of “charitable organiza-
tion” requires the organization to have as its primary purpose
the sponsorship or support of programs designed to improve
the quality, awareness and availahility of health care services
to children and to serve as a funding mechanism for provision
of health care services, including but not limited to immu-
nizations, to children in this state. Free clinics report that they
no longer find that this is their primary purpose. They do,
however, see many adult parents of children covered by
HAWK-I. A request was received for the removal of the re-
quirement that children be the primary purpose of the orga-
nization. This revision would require a statutory change.
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¢ Requestsfor the addition of definitions of “emergen-
cy,” “reasonable grounds,” and “injury,” to 88.1(135) were
received, but the definitions have not been added. “Emer-
gency” isclearly covered in the agreement issued by VHCPP,

e A request was made to revise 88.3(1) because it re-
quires more of licensees applying for the VHCPP than licen-
sees that are state employees. However, the subrule has not
been changed because requirements may vary among differ-
ent government agencies.

e Paragraph 88.5(1)“c” and subrule 88.6(1) address
covered health care services and defense and indemnification
being limited to situations in which services were provided
“by or under the direct supervision of the volunteer health
care provider.” A comment was received that the program
should defend and indemnify volunteer providers who are
brought into alawsuit by virtue of their volunteer work at the
free clinic regardless of whether or not they are directly pro-
viding or supervising care. This coverage is described in the
agreement issued by VHCPP and will not be included in
Chapter 88.

e A request was made for 88.5(2) to include a process
for determination, approval, or further definition because the
phrase “excluding experimental procedures or procedures
and treatments which lack sufficient evidence of clinical ef-
fectiveness’ includes termsthat are subjective in nature. The
appropriate licensing board is relied upon for input in this sit-
uation.

e A comment stated that 88.6(135) should further clari-
fy the state’s extension of the defense and indemnification to
volunteers other than registered clinics and registered volun-
teer hedlth care providers. The chapter clearly states in
88.4(6)"“ €’ that only the volunteer health care provider is af-
forded protection under 1owa Code section 135.24.

e A comment was received regarding now renumbered
88.12(1), appeal procedure for denied registration, indicating
that licensing boards should not have to prove their recom-
mendation to deny nor have to share investigative materials
before formal board action. This subrule will remain un-
changed.

e A comment was received that the rules may need to
address subrogation or how the program interacts if the
provider/clinic has other professional liability insurance.
The rules are not revised, as the definition of “indemnify” in
88.1(135) clarifies thisinformation.

The State Board of Health adopted this amendment on
January 14, 2004.

This amendment will become effective March 10, 2004.

This amendment is intended to implement lowa Code
Supplement section 135.24.

The following amendment is adopted.

Rescind 641—Chapter 88 and adopt the following new
chapter in lieu thereof:

CHAPTER 88
VOLUNTEER HEALTH CARE
PROVIDER PROGRAM

641—88.1(135) Definitions. For the purpose of these rules,
the following definitions shall apply:

“Charitable organization” means a charitable organization
within the meaning of Section 501(c)(3) of the Internal Reve-
nue Code which has asits primary purpose the sponsorship or
support of programs designed to improve the quality, aware-
ness, and availability of health care services to children and
to serve as afunding mechanism for provision of health care
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services, including but not limited to immunizations, to chil-
dren in this state.

“Defend” means that the office of the attorney general
shall provide the volunteer health care provider with legal
representation at no cost to the volunteer health care provid-
er.

“Department” means the lowa department of public
health.

“Eligibility agreement” means a signed contract, provid-
ing for defense and indemnification, between a volunteer
health care provider or free clinic and the volunteer health
care provider program (VHCPP).

“Free clinic” means a facility, other than a hospital or
health care provider’s office, which is exempt from taxation
under Section 501(c)(3) of the Internal Revenue Code and
which has asits sole purpose the provision of health care ser-
vices without charge to individuals who are otherwise unable
to pay for the services.

“Health care facility” means a residential care facility, a
nursing facility, an intermediate care facility for persons with
mental illness, or an intermediate care facility for persons
with mental retardation.

“Health care services’” means services received from a
volunteer health care provider at a qualified program as pro-
vided in lowa Code Supplement section 135.24 and these
rules, and approved in a VHCPP digibility or sponsor agree-
ment.

“Indemnify” means that the state of lowa shall pay all
sums that the volunteer health care provider or free clinic
holding an eligibility agreement with the VHCPP is legally
obligated to pay as damages because of any claim made
against the volunteer health care provider or free clinic which
arises out of the provision of free health care services ren-
dered or which should have been rendered by the volunteer
health care provider or free clinic.

“Sponsor agreement” means a signed contract, providing
for VHCPP participation by individua health care providers
of free health care services, between a hospital, clinic, free
clinic, health care facility, health care referral program, or
charitable organization and the VHCPP,

“Volunteer health care provider” means a physician li-
censed pursuant to lowa Code chapter 148, 150 or 150A; a
physician assistant licensed pursuant to lowa Code chapter
148C and practicing under the supervision of a physician; a
chiropractor licensed pursuant to lowa Code chapter 151; an
advanced registered nurse practitioner, a licensed practical
nurse or aregistered nurse licensed pursuant to lowa Code
chapter 152; adentist, dental assistant, or dental hygienist li-
censed or registered pursuant to lowa Code chapter 153; a
psychologist licensed pursuant to lowa Code chapter 154B; a
bachelor social worker, a master social worker, or an inde-
pendent social worker licensed pursuant to lowa Code chap-
ter 154C; a marital and family therapist or mental health
counselor licensed pursuant to lowa Code chapter 154D; or a
pharmacist licensed pursuant to lowa Code chapter 155A,
who has executed an eligibility agreement with the VHCPP.

“Volunteer health care provider program” or “VHCPP”
means the volunteer health care provider program of the de-
partment.

641—88.2(135) Purpose. The VHCPP isestablished to de-
fend and indemnify eligible volunteer health care providers
and eligible free clinics providing free health care services
through qualified programs as provided in lowa Code Sup-
plement section 135.24 and these rules.
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641—88.3(135) Eligibility for defense and indemnifica-
tion coverage.

88.3(1) Volunteer health care provider eligibility. To be
eligible for protection as an employee of the state under lowa
Code chapter 669 for a claim arising from covered health
care services, a volunteer health care provider shall satisfy
each of the following conditions at the time of the act or
omission alegedly resulting in injury:

a. Theapplicant shall hold an active unrestricted license
to practicein lowa under lowa Code chapter 148, 148C, 150,
150A, 151, 152, 153, 154B, 154C, 154D, or 155A. The ap-
plicant shall provide a sworn statement attesting that the li-
cense to practice is free of restrictions. The statement shall
describe any disciplinary action that has ever been taken
against the health care provider by any professional licensing
authority or health care facility, including any voluntary sur-
render of license or other agreement involving the health care
provider’s license to practice or any restrictions on practice,
suspension of privileges, or other sanctions. The statement
shall also describe any malpractice suits that have been filed
against the health care provider. The statement provided by a
pharmacist volunteer health care provider shall also describe
any disciplinary action that has ever been taken against any
pharmacy in which the pharmacist has ever been owner, part-
ner, or officer.

(1) Every physician and dentist shall authorize the release
of information allowing certified statements to be sent to the
board of medical examiners or board of dental examiners
from the National Practitioner Data Bank, the Federation of
State Medical Boards Disciplinary Data Bank, or State Den-
tal Boards Disciplinary Data Bank, as appropriate, setting
forth any malpractice judgment or award or disciplinary ac-
tion involving the physician or dentist.

(2) Every chiropractor, bachelor social worker, master so-
cia worker, independent social worker, marriage and family
therapist, mental health counselor, physician assistant,
psychologist, licensed practical nurse, registered nurse, and
advanced registered nurse practitioner shall request certified
statements directly from the National Practitioner Data
Bank—Health Care Integrity and Protection Data Bank set-
ting forth any malpractice judgment or award or disciplinary
action involving the requester, shall pay the cost for such cer-
tified statements and shall submit such certified statements as
part of the VHCPP application. Every chiropractor shall also
authorize the release of information allowing certified state-
ments to be sent to the board of chiropractic examiners from
the Chiropractic Information Network/Board Action Data-
bank (CINBAD) setting forth any malpractice judgment or
award or disciplinary action involving the chiropractor.

(3) Every pharmacist shall authorize the release of infor-
mation alowing certified statements to be sent to the board of
pharmacy examiners from the National Association of
Boards of Pharmacy setting forth any disciplinary action in-
volving the pharmacist or any pharmacy in which the phar-
macist has ever been owner, partner, or officer, and the phar-
macist shall pay the cost for such certified statements. Every
pharmacist shall also authorize the release of information
from the pharmacist's malpractice insurance carrier to be
sent to the board of pharmacy examiners, and the pharmacist
shall pay the cost for such release. Information rel eased from
the pharmacist’s mal practice insurance carrier shal include
either the history and details of all claimsthat have been filed
on behalf of the pharmacist or any pharmacy in which the
pharmacist has ever been owner, partner, or officer, or con-
firmation that there have been no claims.
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b. Application. The applicant shall submit the following
information on forms provided by the VHCPP:

(1) The patientsto be served;

(2) The health care servicesto be provided;

(3) The site where health care services are to be provided;

(4) The days and maximum number of hours when the
free health care services will be provided each month at each
site;

(5) A public health purpose that shall be served by the
provision of free health care servicesto the patientsin ques-
tion.

c. The applicant shall submit a certified statement,
which shall be submitted on forms provided by the VHCPPR,
attesting that the volunteer health care provider agrees to:

(1) Cooperate fully with the state in the defense of any
claim or suit relating to participation in the VHCPR, includ-
ing attending hearings, depositions and trials and assisting in
securing and giving evidence, responding to discovery and
obtaining the attendance of witnesses.

(2) Accept financial responsibility for personal expenses
and costs incurred in the defense of any claim or suit related
to participation in the VHCPP, including travel, meals, com-
pensation for time and lost practice, and copying costs, and
agree that the state will not compensate the volunteer health
care provider for the volunteer health care provider's ex-
penses or time needed for the defense of the claim or suit.

(3) Receive no direct monetary compensation of any kind
for services provided in the VHCPP program.

(4) Comply with the €eligibility agreement with the
VVHCPP concerning approved health care services and pro-
grams.

d. Theapplicant shall have asigned and current eligibil-
ity agreement with the VHCPP which identifies the covered
health care services within the respective scope of practice
and conditions of defense and indemnification as provided in
rules 88.5(135) and 88.6(135). The digibility agreement
shall:

(1) Provide that the volunteer health care provider shall
perform only those health care services identified and ap-
proved by the VHCPP;

(2) Identify the sponsor program, approved by the
VVHCPP through an application process, through which the
health care services will be provided;

(3) Identify by category the patient groups to be served
and the need for provision of free health care services;

(4) ldentify the sites at which the free hedlth care services
will be provided;

(5) Identify the maximum amount of time the free health
care services will be provided at the identified sites by the
volunteer health care provider each month;

(6) Provide that the volunteer health care provider shall
maintain proper records of the health care services; and

(7) Provide that the volunteer health care provider shall
make no representations concerning eligibility for the
VHCPP or dligibility of services for indemnification by the
state except as authorized by the department.

88.3(2) Freeclinic eigibility. To be eligible for protec-
tion as a state agency under lowa Code chapter 669 for a
claim arising from the provision of covered health care ser-
vices at the free clinic, afree clinic shall satisfy each of the
following conditions at the time of the act or omission alleg-
edly resulting in injury:

a. The free clinic shall comply with subrules 88.4(1)
through 88.4(6).

b. The free clinic shall provide a list of al health care
providers who volunteer at the clinic.
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c. Thefreeclinic shall submit proof that each health care
professional volunteering at the free clinic either:

(1) Holds a current €eligibility agreement with the
VHCPR, or

(2) Holds current professional liability insurance cover-
age and an active unrestricted license to practice in lowa un-
der lowa Code chapter 148, 148C, 150, 150A, 151, 152, 153,
154B, 154C, 154D, or 155A.

d. Thefreeclinic shall submit alist of the clinic board of
directors and contact information for the board of directors.

e. Thefreeclinic shall submit proof of Section 501(c)(3)
status.

641—88.4(135) Sponsor program dligibility. Asacondi-
tion of sponsoring hedlth care providersin the VHCPP, ahos-
pital, clinic, free clinic, headlth care facility, health care refer-
ral program, or charitable organization shall satisfy each of
the following conditions;

88.4(1) Licensure. The applicant program shall be li-
censed to the extent required by law for the facility in ques-
tion.

88.4(2) If the program is a charitable organization within
the meaning of Section 501(c)(3) of the Interna Revenue
Code, the organization shal provide proof of Section
501(c)(3) status to the VHCPP.

88.4(3) Application. The applicant program shall submit
the following information on forms provided by the VHCPP:;

a. The patientsto be served;

b. The health care services to be provided;

c. The sitewhere health care services are to be provided;

d. The daysand timeswhen health care servicesareto be
provided at each site;

e. A public health purpose that shall be served by the
provision of free health care services to the patientsin ques-
tion.

88.4(4) Certified statement. The applicant program shall
submit a certified statement, which shall be submitted on
forms provided by the VHCPR, attesting that the applicant
program and its staff, employees and volunteers agree to:

a. Cooperate fully with the state in the defense of any
claim or suit relating to participation in the VHCPP, includ-
ing attending hearings, depositions and trials and assisting in
securing and giving evidence, responding to discovery and
obtaining the attendance of witnesses;

b. Accept financial responsibility for the applicant pro-
gram’s expenses and costs incurred in the defense of any
claim or suit related to participation in the VHCPP, including
travel, meals, compensation for time and lost practice, and
copying costs, and agree that the state will not compensate
the applicant program for expenses or time needed for the de-
fense of the claim or suit;

c. Receive no direct monetary compensation of any kind
for health care services provided in the applicant program;

d. Comply with the agreement with the VHCPP con-
cerning approved health care services and programs.

88.4(5) Generd liability insurance. The applicant pro-
gram shall submit proof of generd liability insurance for the
clinic site.

88.4(6) Agreement. A signed and current agreement shall
exist with the VHCPP which shall:

a. Provide that the applicant program shall perform only
those health care services identified and approved by the
VHCPP,

b. Identify by category the patient groups to be served
and the need for provision of free health care services;

c. ldentify the sites at which the free health care services
will be provided;
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d. Provide that the applicant shall maintain proper rec-
ords of health care services for a period of seven years from
the date of service or, in the case of aminor, for a period of
one year after the minor has reached the age of mgjority; and

e. Provide that the applicant agrees that only the volun-
teer health care provider is afforded protection under lowa
Code section 135.24, and that the state assumes no obligation
to the program, its employees, officers, or agents, unless the
program is registered as an eligible free clinic in accordance
with subrule 88.3(2).

641—88.5(135) Covered health care services. A volunteer
health care provider holding a current eligibility agreement
with the VHCPP shall be afforded the protection of an em-
ployee of the state under lowa Code chapter 669 and a free
clinic holding a current eligibility agreement with the
VHCPP shall be afforded protection as an agency of the state
under lowa Code chapter 669, only for claims for injury prox-
imately caused by a health care provider’s provision of cov-
ered health care services.

88.5(1) Covered health care services are only those that
are;

a. ldentified in the €ligibility agreement with the
VHCPP,

b. Incompliance with theserules;

¢. Provided by or under the direct supervision of the vol-
unteer health care provider;

d. Health care services of:

(1) Physicians and physician assistants for: well-child
examinations, annual adult examinations, diagnosis and
treatment of acute and chronic conditions, health education,
health maintenance, immunizations, and minor surgical pro-
cedures.

(2) Chiropractorsfor: examinations, diagnosis and treat-
ment, health education and health maintenance.

(3) Licensed practical nurses and registered nurses for:
well-child examinations, annual adult examinations, treat-
ment of acute and chronic conditions, health education,
health maintenance, and immunizations.

(4) Advanced registered nurse practitioners for: well-
child examinations, annual adult examinations, diagnosis
and treatment of acute and chronic conditions, health educa-
tion, health maintenance, immunizations and minor surgical
procedures.

(5) Dentistsfor: dental examinations, diagnosis and treat-
ment of acute and chronic conditions, health education,
health maintenance and minor surgical procedures.

(6) Dental assistantsfor: intraoral services, extraoral ser-
vices, infection control, radiography and removal of plague
or stain by toothbrush, floss, or rubber cup coronal polish.

(7) Dental hygienists for: assessments and screenings,
health education, health maintenance and preventive ser-
vices (cleaning, X-rays, seaants, fluoride treatments, fluo-
ride varnish).

(8) Psychologistsfor: counseling and the use of psycho-
logical remedial measures with persons with adjustment or
emotional problems.

(9) Bachelor socia workersfor: serviceswhich are with-
in the scope of practice as defined by lowa Code chapter
154C and the administrative rules which implement that
chapter.

(10) Master socia workersfor: services which are with-
in the scope of practice as defined by lowa Code chapter
154C and the administrative rules which implement that
chapter.

(11) Independent social workersfor: serviceswhich are
within the scope of practice as defined by 1owa Code chapter
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154C and the administrative rules which implement that
chapter.

(12) Marital and family therapistsfor: marital and fami-
ly therapy.

(13) Mental health counselors for: mental health coun-
seling.

(14) Pharmacistsfor: drug dispensing, patient counsel-
ing, health screenings and education, and immunizations.

88.5(2) Experimental procedures or procedures and treat-
ments which lack sufficient evidence of clinical effective-
ness are excluded from the program.

641—88.6(135) Defense and indemnification. The state
shall defend and indemnify a volunteer health care provider
or afreeclinic for aclaim arising from the VHCPP only to the
extent provided by lowa Code chapter 669 and lowa Code
Supplement section 135.24. Persons or entities other than the
participating volunteer health care provider or free clinic are
not considered state employees or state agencies under lowa
Code chapter 669. Defense and indemnification of the volun-
teer health care provider under lowa Code chapter 669 and
lowa Code Supplement section 135.24 shall occur only if al
of the following requirements are met:

88.6(1) Theclaiminvolvesinjury proximately caused by
covered health care services which were identified and ap-
proved in the eligibility agreement with the VHCPP and then
only to the extent the health care services were provided by or
under the direct supervision of the volunteer health care pro-
vider, including claims based on negligent delegation of
health care.

88.6(2) The claim arises from covered hedlth care ser-
vices that were performed at asite identified and approved in
the eligibility agreement with the VHCPP.

88.6(3) The claim arises from covered hedlth care ser-
vices provided through a qualified program identified and
approved in the volunteer health care provider’s eligibility
agreement with the VHCPP and which meets the require-
ments of rule 88.3(135).

88.6(4) The volunteer hedlth care provider, free clinic, or
sponsor program that provided the health care services re-
ceives no direct monetary compensation of any kind or prom-
ise to pay compensation for the health care serviceswhich re-
sulted ininjury.

88.6(5) The health care services are provided to a patient
who isamember of apatient group identified in the eligibil-
ity agreement with the VHCPP.

88.6(6) The volunteer health care provider, free clinic, or
sponsor program is eligible and registered as provided in rule
88.3(135).

641—88.7(135) Term of agreement.

88.7(1) Volunteer health care provider. The eligibility
agreement with the VHCPP shall expire two years from the
date of execution. Volunteer health care providers may apply
for renewal by filing an application at least 30 days prior to
expiration of the eligibility agreement.

88.7(2) Free clinic liability. The digibility agreement
with the VHCPP shall expire two years from the date of exe-
cution. Thefree clinic may apply for renewal by filing an ap-
plication at least 30 days prior to expiration of the dligibility
agreement.

88.7(3) Sponsor program. The sponsor agreement with
the VHCPP shall expire two years from the date of execution.
Sponsor programs may apply for renewal by filing an ap-
plication at least 30 days prior to expiration of the sponsor
agreement.

641—88.8(135) Reporting requirementsand duties.
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88.8(1) Upon obtaining knowledge or becoming aware of
any injury alegedly arising out of the negligent rendering of,
or the negligent failure to render, covered health care services
under this program, a participating volunteer health care pro-
vider, free clinic, or sponsor program shall provide written
notice to the VHCPP, as soon as practicable, containing, to
the extent obtainable, the circumstance of the alleged injury,
the names and addresses of the injured, and any other rele-
vant information.

88.8(2) Upon obtaining knowledge or becoming aware of
an injury as defined in subrule 88.8(1), the participating free
clinic or sponsor program shall promptly take all reasonable
steps to prevent further or other injury from arising out of the
same or similar incidents, situations or conditions.

88.8(3) A participating volunteer health care provider,
free clinic, or sponsor program shall immediately notify the
lowa Department of Justice, Special Litigation Division,
Hoover State Office Building, Des Moaines, lowa 50319, of
service or receipt of an original notice, petition, suit or claim
seeking damages from the volunteer health care provider,
free clinic or sponsor program related to participation in the
VHCPP.

641—88.9(135) Revocation of dligibility and registration.
The VHCPP may suspend, revoke, or condition the eigibility
and registration of avolunteer health care provider, free clinic
or sponsor program for cause, including but not limited to:

1. Failure to comply with the eligibility or sponsor
agreement with the VHCPP.

2. Violation of state law governing the respective scope
of practice or other law governing the health care services
provided under the VHCPP.

3. Making false, mideading, or fraudulent statementsin
connection with the VHCPP, including determination of €li-
gibility of the health care provider, free clinic or sponsor pro-
gram or handling of a claim against the health care provider,
free clinic, sponsor program or the state.

4. Bvidence of substance abuse or intoxication affecting
the provision of health care services under the VHCPP,

5. Reasonable grounds to believe that the volunteer
health care provider may have provided incompetent or inad-
equate care to a patient under the VHCPP or islikely to do so.

6. Reasonable grounds to believe that the volunteer
health care provider's, free clinic’s, or sponsor program’'s
participation in the VHCPP may expose the state to undue
risk.

7. Failureto immediately notify the VHCPP of any dis-
ciplinary action brought against the volunteer health care
provider by the licensing board.

641—88.10(135) Procedure for revocation of eligibility
and registration. A proceeding for revocation of avolunteer
health care provider’s digibility and registration or a free
clinic’s or sponsor program'’s eligibility and registration for
participation shall be conducted as a contested case proceed-
ing pursuant to lowa Code chapter 17A and 641 IAC 173.
This does not preclude emergency summary suspension of
eligibility or registration where appropriate under lowa Code
section 17A.18. The VHCPP shall immediately notify the ap-
propriate licensing board and the appropriate approved free
clinic or sponsor program of revocation of avolunteer health
care provider’s registration.

641—88.11(135) Effect of suspension or revocation. If the
VHCPP suspends or revokes a volunteer health care provid-
er'sor free clinic’'s digibility, the action shall suspend or re-
voke future eligibility, but shall not negate defense and in-
demnification coverage for covered acts or omissions which
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occurred during the effective dates of the eligibility agree-
ment.

641—88.12(135) Registration denied.

88.12(1) Registration denied—appeal procedure. An ap-
plicant who has been denied registration by the VHCPP may
appeal the denial and request a hearing on the issues related
to the denia by serving anotice of the appeal and request for
hearing to the Director, lowa Department of Public Health,
L ucas State Office Building, 321 E. 12th Street, Des Moines,
lowa 50319-0075, in writing, not more than 30 days follow-
ing the date of the mailing of the notification of registration
denial to the applicant or not more than 30 days following the
date upon which the applicant was served notice if notifica-
tion was made in the manner of service of an original notice.
The request for hearing shall specifically delineate the facts
to be contested and determined at the hearing.

88.12(2) Registration denied—hearing. If an applicant
who has been denied registration by the VHCPP appeals the
registration denial and requests a hearing pursuant to subrule
88.12(1), the hearing and subsequent procedures shall be
pursuant to lowa Code chapter 17A and 641 |AC 173.

641—88.13(135) Board notice of disciplinary action. The
applicable state licensing board shall notify the VHCPP of the
initiation of a contested case against a registered volunteer
health care provider or the imposition of disciplinary action,
including providing copies of any contested case decision or
settlement agreement with the volunteer health care provider
upon reguest of the VHCPP.

641—88.14(135) Effect of eigibility certification. The
certification of avolunteer health care provider or free clinic
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as eligible for participation in the VHCPP by the applicable
state licensing board and the department is solely a deter-
mination that the state will defend and indemnify the volun-
teer health care provider or the digible free clinic to the extent
provided by lowa Code Supplement section 135.24 and these
rules. The certification is not an approval or indication of
ability or competence and may not be represented as such.
The hospital, clinic, free clinic, health care facility, health
care referral program, or charitable organization through
which the volunteer health care provider provides free health
care services shall retain responsibility for determining that
health care personnel are competent and capable of adequate-
ly performing the health care services to be provided.

641—88.15 (135) Reporting by volunteer health carepro-
vider and program. Within 60 days following each calendar
quarter, the free clinic or program shall provide areport to the
VHCPPR. A reporting form will be provided by the VHCPP to
the participating free clinic or sponsor program at the time the
eligibility or sponsor agreement is approved by the VHCPP,
At a minimum, the report shall include the number of free
clinic patients receiving free health care services and patient
demographics by age, ethnicity, and insurance status.

These rules are intended to implement owa Code Supple-
ment section 135.24.

[Filed 1/16/04, effective 3/10/04]
[Published 2/4/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 2/4/04.
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